MARYLAND BAR EXAMINATION
BOARD’S WRITTEN TEST
July 29, 2014

EXTRACT FOR QUESTION 2

THIS EXTRACT IS TO BE USED FOR QUESTION 2 OF THE BOARD’S WRITTEN
TEST. THIS EXTRACT CONTAINS SELECTED PROVISIONS OF THE MARYLAND
ANNOTATED CODE, COMMERCIAL LAW ARTICLE.

Note: Asterisks (* * *) indicate places where material contained in the
Maryland Code has been omitted from this extract.

ANNOTATED CODE OF MARYLAND

* % %

COMMERCIAL LAW

* % %

TITLE 3. NEGOTIABLE INSTRUMENTS
SUBTITLE 1. GENERAL PROVISIONS AND DEFINITIONS

§ 3-103. Definitions
(a) In this title:
(1) “Acceptor” means a drawee who has accepted a draft.
(2) “Drawee” means a person ordered in a draft to make payment.

(3) “Drawer” means a person who signs or is identified in a draft as a person ordering
payment.

(4) Reserved.

(5) “Maker” means a person who signs or is identified in a note as a person undertaking to
pay.

(6) “Order” means a written instruction to pay money signed by the person giving the
instruction. The instruction may be addressed to any person, including the person giving the
instruction, or to one or more persons jointly or in the alternative but not in succession. An
authorization to pay is not an order unless the person authorized to pay is also instructed to pay.

(7) “Ordinary care” in the case of a person engaged in business means observance of
reasonable commercial standards, prevailing in the area in which the person is located, with respect
to the business in which the person is engaged. In the case of a bank that takes an instrument for
processing for collection or payment by automated means, reasonable commercial standards do
not require the bank to examine the instrument if the failure to examine does not violate the bank’s
prescribed procedures and the bank’s procedures do not vary unreasonably from general banking
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usage not disapproved by this title or Title 4.
(8) “Party” means a party to an instrument.

(9) “Promise” means a written undertaking to pay money signed by the person undertaking
to pay. An acknowledgment of an obligation by the obligor is not a promise unless the obligor also
undertakes to pay the obligation.

(10) “Prove” with respect to a fact means to meet the burden of establishing the fact (§

1-201(b)(8)).

TITLE 3. NEGOTIABLE INSTRUMENTS
SUBTITLE 4. LIABILITY OF PARTIES

§ 3-404. Imposters; fictitious payees

(a) If an impostor, by use of the mails or otherwise, induces the issuer of an instrument to issue
the instrument to the impostor, or to a person acting in concert with the impostor, by impersonating
the payee of the instrument or a person authorized to act for the payee, an indorsement of the
instrument by any person in the name of the payee is effective as the indorsement of the payee in
favor of a person who, in good faith, pays the instrument or takes it for value or for collection.

(b) If (i) a person whose intent determines to whom an instrument is payable (§ 3-110(a) or
(b)) does not intend the person identified as payee to have any interest in the instrument, or (ii) the
person identified as payee of an instrument is a fictitious person, the following rules apply until the
instrument is negotiated by special indorsement:

(1) Any person in possession of the instrument is its holder.

(2) An indorsement by any person in the name of the payee stated in the instrument is
effective as the indorsement of the payee in favor of a person who, in good faith, pays the instrument
or takes it for value or for collection.

(c) Under subsection (a) or (b), an indorsement is made in the name of a payee if (i) it is made
in a name substantially similar to that of the payee or (ii) the instrument, whether or not indorsed,
is deposited in a depositary bank to an account in a name substantially similar to that of the payee.

(d) With respect to an instrument to which subsection (a) or (b) applies, if a person paying the
instrument or taking it for value or for collection fails to exercise ordinary care in paying or taking
the instrument and that failure substantially contributes to loss resulting from payment of the
instrument, the person bearing the loss may recover from the person failing to exercise ordinary
care to the extent the failure to exercise ordinary care contributed to the loss.
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§ 3-405. Employer’s responsibility for fraudulent indorsement by employee

(a) In this section:

(1) “Employee” includes an independent contractor and employee of an independent
contractor retained by the employer.

(2) “Fraudulent indorsement™ means (i) in the case of an instrument payable to the employer,
a forged indorsement purporting to be that of the employer, or (ii) in the case of an instrument
with respect to which the employer is the issuer, a forged indorsement purporting to be that of the
person identified as payee.

(3) “Responsibility” with respect to instruments means authority (i) to sign or indorse
instruments on behalf of the employer, (ii) to process instruments received by the employer for
bookkeeping purposes, for deposit to an account, or for other disposition, (iii) to prepare or process
instruments for issue in the name of the employer, (iv) to supply information determining the names
or addresses of payees of instruments to be issued in the name of the employer, (v) to control the
disposition of instruments to be issued in the name of the employer, or (vi) to act otherwise with
respect to instruments in a responsible capacity. “Responsibility” does not include authority that
merely allows an employee to have access to instruments or blank or incomplete instrument forms
that are being stored or transported or are part of incoming or outgoing mail, or similar access.

(b) For the purpose of determining the rights and liabilities of a person who, in good faith,
pays an instrument or takes it for value or for collection, if an employer entrusted an employee
with responsibility with respect to the instrument and the employee or a person acting in concert
with the employee makes a fraudulent indorsement of the instrument, the indorsement is effective
as the indorsement of the person to whom the instrument is payable if it is made in the name of
that person. If the person paying the instrument or taking it for value or for collection fails to
exercise ordinary care in paying or taking the instrument and that failure substantially contributes
to loss resulting from the fraud, the person bearing the loss may recover from the person failing to
exercise ordinary care to the extent the failure to exercise ordinary care contributed to the loss.

(c) Under subsection (b), an indorsement is made in the name of the person to whom an
instrument is payable if (i) it is made in a name substantially similar to the name of that person.

§ 3-406. Negligence contributing to forged signature or alterations of instrument

(a) A person whose failure to exercise ordinary care substantially contributes to an alteration of
an instrument or to the making of a forged signature on an instrument is precluded from asserting
the alteration or the forgery against a person who, in good faith, pays the instrument or takes it for
value or for collection.

(b) Under subsection (a), if the person asserting the preclusion fails to exercise ordinary care
in paying or taking the instrument and that failure substantially contributes to loss, the loss is
allocated between the person precluded and the person asserting the preclusion according to the
extent to which the failure of each to exercise ordinary care contributed to the loss.

(c) Under subsection (a), the burden of proving failure to exercise ordinary care is on the
person asserting the preclusion. Under subsection (b), the burden of proving failure to exercise
ordinary care is on the person precluded.
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§ 3-417. Presentment warranties

(a) If an unaccepted draft is presented to the drawee for payment or acceptance and the drawee
pays or accepts the draft, (i) the person obtaining payment or acceptance, at the time of presentment,
and (ii) a previous transferor of the draft, at the time of transfer, warrant to the drawee making
payment or accepting the draft in good faith that:

(1) The warrantor is, or was, at the time the warrantor transferred the draft, a person entitled
to enforce the draft or authorized to obtain payment or acceptance of the draft on behalf of a person
entitled to enforce the draft;

(2) The draft has not been altered; and

(3) The warrantor has no knowledge that the signature of the drawer of the draft is
unauthorized.

(b) A drawee making payment may recover from any warrantor damages for breach of warranty
equal to the amount paid by the drawee less the amount the drawee received or is entitled to receive
from the drawer because of the payment. In addition, the drawee is entitled to compensation for
expenses and loss of interest resulting from the breach. The right of the drawee to recover damages
under this subsection is not affected by any failure of the drawee to exercise ordinary care in
making payment. If the drawee accepts the draft, breach of warranty is a defense to the obligation
of the acceptor. If the acceptor makes payment with respect to the draft, the acceptor is entitled to
recover from any warrantor for breach of warranty the amounts stated in this subsection.

(c) If a drawee asserts a claim for breach of warranty under subsection (a) based on an
unauthorized indorsement of the draft or an alteration of the draft, the warrantor may defend by
proving that the indorsement is effective under § 3-404 or § 3-405 or the drawer is precluded under
§ 3-406 or § 4-406 from asserting against the drawee the unauthorized indorsement or alteration.

(d) If (i) a dishonored draft is presented for payment to the drawer or an indorser or (ii) any other
instrument is presented for payment to a party obliged to pay the instrument, and (iii) payment is
received, the following rules apply:

(1) The person obtaining payment and a prior transferor of the instrument warrant to the
person making payment in good faith that the warrantor is, or was, at the time the warrantor
transferred the instrument, a person entitled to enforce the instrument or authorized to obtain
payment on behalf of a person entitled to enforce the instrument.

(2) The person making payment may recover from any warrantor for breach of warranty an
amount equal to the amount paid plus expenses and loss of interest resulting from the breach.

(e) The warranties stated in subsections (a) and (d) cannot be disclaimed with respect to checks.
Unless notice of a claim for breach of warranty is given to the warrantor within 30 days after the
claimant has reason to know of the breach and the identity of the warrantor, the liability of the
warrantor under subsection (b) or (d) is discharged to the extent of any loss caused by the delay in
giving notice of the claim.

(f) A cause of action for breach of warranty under this section accrues when the claimant has
reason to know of the breach.
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§ 3-420. Conversion of instrument

(a) The law applicable to conversion of personal property applies to instruments. An instrument
is also converted if it is taken by transfer, other than a negotiation, from a person not entitled to
enforce the instrument or a bank makes or obtains payment with respect to the instrument for a
person not entitled to enforce the instrument or receive payment. An action for conversion of an
instrument may not be brought by (i) the issuer or acceptor of the instrument or (ii) a payee or
indorsee who did not receive delivery of the instrument either directly or through delivery to an
agent or a co-payee.

(b) In an action under subsection (a), the measure of liability is presumed to be the amount
payable on the instrument, but recovery may not exceed the amount of the plaintiff’s interest in the

instrument.

(c) Arepresentative, other than a depositary bank, who has in good faith dealt with an instrument
or its proceeds on behalf of one who was not the person entitled to enforce the instrument is not
liable in conversion to that person beyond the amount of any proceeds that it has not paid out.

(END OF EXTRACT)
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