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MARYLAND BAR EXAMINATION
BOARD’S WRITTEN TEST

February 24, 2015

EXTRACT FOR QUESTION 2
THIS EXTRACT IS TO BE USED FOR QUESTION 2 OF THE BOARD’S WRITTEN 
TEST.  THIS EXTRACT CONTAINS SELECTED PROVISIONS OF THE MARYLAND 
ANNOTATED CODE, COMMERCIAL LAW ARTICLE.

Note:  Asterisks (*   *   *) indicate places where material contained in the 
Maryland Code has been omitted from this extract.

ANNOTATED CODE OF MARYLAND

*    *    *

COMMERCIAL LAW
TITLE 1.  GENERAL PROVISIONS 

*    *    *

SUBTITLE 2.  GENERAL DEFINITIONS AND PRINCIPLES OF INTERPRETATION

§ 1-202. Notice; knowledge 

 (a) Notice. -- Subject to subsection (f) of this section, a person has "notice" of a fact if the 
person:

  (1) Has actual knowledge of it;

	 	 (2)	Has	received	a	notice	or	notification	of	it;	or

  (3) From all the facts and circumstances known to the person at the time in question, has 
reason to know that it exists.

 (b) Knowledge. -- "Knowledge" means actual knowledge. "Knows" has a corresponding 
meaning.

 (c) Discover, learn, etc. -- "Discover", "learn", or words of similar import refer to knowledge 
rather than to reason to know.

	 (d)	Notifies,	gives	notice.	--	A	person	"notifies"	or	"gives"	a	notice	or	notification	to	another	
person by taking such steps as may be reasonably required to inform the other person in ordinary 
course, whether or not the other person actually comes to know of it.

 (e) Receives notice. -- Subject to subsection (f) of this section, a person "receives" a notice or 
notification	when:

  (1) It comes to that person's attention; or
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  (2) It is duly delivered in a form reasonable under the circumstances at the place of 
business through which the contract was made or at another location held out by that person as 
the place for receipt of such communications.

	 (f)	Notice,	knowledge,	notification	received	by	organization.	--	Notice,	knowledge,	or	a	
notice	or	notification	received	by	an	organization	is	effective	for	a	particular	transaction	from	
the time the transaction is brought to the attention of the individual conducting that transaction 
and, in any event, from the time the transaction would have been brought to the individual's 
attention	if	the	organization	had	exercised	due	diligence.	An	organization	exercises	due	diligence	
if	the	organization	maintains	reasonable	routines	for	communicating	significant	information	to	
the person conducting the transaction and there is reasonable compliance with the routines. Due 
diligence	does	not	require	an	individual	acting	for	the	organization	to	communicate	information	
unless the communication is part of the individual's regular duties or the individual has reason to 
know of the transaction and that the transaction would be materially affected by the information.

*    *    *

TITLE 2.  SALES

*    *    *

SUBTITLE 1.  SHORT TITLE, GENERAL CONSTRUCTION AND SUBJECT MATTER

*    *    *

§ 2-103. Definitions and index of definitions 

 (1) In this title unless the context otherwise requires

  (a) "Buyer" means a person who buys or contracts to buy goods.

  (b) Reserved.

  (c) "Receipt" of goods means taking physical possession of them.

  (d) "Seller" means a person who sells or contracts to sell goods.

*    *    *

§ 2-106. Definitions: "Contract"; "agreement"; "contract for sale"; "sale"; "present sale"; 
"conforming" to contract; "termination"; "cancellation" 

 (1) In this title unless the context otherwise requires "contract" and "agreement" are limited 
to those relating to the present or future sale of goods. "Contract for sale" includes both a present 
sale	of	goods	and	a	contract	to	sell	goods	at	a	future	time.	A	"sale"	consists	in	the	passing	of	
title	from	the	seller	to	the	buyer	for	a	price	(§	2-401).	A	"present	sale"	means	a	sale	which	is	
accomplished by the making of the contract.

 (2) Goods or conduct including any part of a performance are "conforming" or conform to 
the contract when they are in accordance with the obligations under the contract.
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 (3) "Termination" occurs when either party pursuant to a power created by agreement or 
law puts an end to the contract otherwise than for its breach. On "termination" all obligations 
which are still executory on both sides are discharged but any right based on prior breach or 
performance survives.

 (4) "Cancellation" occurs when either party puts an end to the contract for breach by the other 
and its effect is the same as that of "termination" except that the cancelling party also retains any 
remedy for breach of the whole contract or any unperformed balance.

*    *    *

SUBTITLE 3.  GENERAL OBLIGATION AND CONSTRUCTION OF CONTRACT

*    *    *

§ 2-313. Express warranties by affirmation, promise, description, sample 

 (1) Express warranties by the seller are created as follows:

	 	 (a)	Any	affirmation	of	fact	or	promise	made	by	the	seller	to	the	buyer	which	relates	to	the	
goods and becomes part of the basis of the bargain creates an express warranty that the goods 
shall	conform	to	the	affirmation	or	promise.

	 	 (b)	Any	description	of	the	goods	which	is	made	part	of	the	basis	of	the	bargain	creates	an	
express warranty that the goods shall conform to the description.

	 	 (c)	Any	sample	or	model	which	is	made	part	of	the	basis	of	the	bargain	creates	an	express	
warranty that the whole of the goods shall conform to the sample or model.

 (2) It is not necessary to the creation of an express warranty that the seller use formal words 
such	as	"warrant"	or	"guarantee"	or	that	he	have	a	specific	intention	to	make	a	warranty,	but	an	
affirmation	merely	of	the	value	of	the	goods	or	a	statement	purporting	to	be	merely	the	seller's	
opinion or commendation of the goods does not create a warranty.

§ 2-314. Implied warranty; merchantability; usage of trade 

	 (1)	Unless	excluded	or	modified	(§	2-316),	a	warranty	that	the	goods	shall	be	merchantable	
is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. 
Under this section the serving for value of food or drink to be consumed either on the premises 
or elsewhere is a sale. Notwithstanding any other provisions of this title

  (a) In §§ 2-314 through 2-318 of this title, "seller" includes the manufacturer, distributor, 
dealer, wholesaler or other middleman or the retailer; and

	 	 (b)	Any	previous	requirement	of	privity	is	abolished	as	between	the	buyer	and	the	seller	
in any action brought by the buyer.

 (2) Goods to be merchantable must be at least such as

  (a) Pass without objection in the trade under the contract description; and

  (b) In the case of fungible goods, are of fair average quality within the description; and
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	 	 (c)	Are	fit	for	the	ordinary	purposes	for	which	such	goods	are	used;	and

  (d) Run, within the variations permitted by the agreement, of even kind, quality and 
quantity within each unit and among all units involved; and

	 	 (e)	Are	adequately	contained,	packaged,	and	labeled	as	the	agreement	may	require;	and

	 	 (f)	Conform	to	the	promises	or	affirmations	of	fact	made	on	the	container	or	label	if	any.

	 (3)	Unless	excluded	or	modified	(§	2-316)	other	implied	warranties	may	arise	from	course	of	
dealing or usage of trade.

 (4) Subsections (1) and (2) of this section apply to a lease of goods and a bailment for hire of 
goods that pass through the physical possession of and are maintained by the lessor, sublessor, or 
bailor.

§ 2-315. Implied warranty; fitness for particular use; applicability to lease and bailment of 
goods 

 (1) Where the seller at the time of contracting has reason to know any particular purpose 
for which the goods are required and that the buyer is relying on the seller's skill or judgment to 
select	or	furnish	suitable	goods,	there	is	unless	excluded	or	modified	under	the	next	section	an	
implied	warranty	that	the	goods	shall	be	fit	for	such	purpose.

 (2) The provisions of subsection (1) apply to a lease of goods and a bailment for hire of 
goods which pass through the physical possession of and are maintained by the lessor, sublessor, 
or bailor.

*    *    *

SUBTITLE 5.  PERFORMANCE

*    *    *

§ 2-513. Buyer's right to inspection of goods 

 (1) Unless otherwise agreed and subject to subsection (3), where goods are tendered or 
delivered	or	identified	to	the	contract	for	sale,	the	buyer	has	a	right	before	payment	or	acceptance	
to inspect them at any reasonable place and time and in any reasonable manner. When the seller 
is	required	or	authorized	to	send	the	goods	to	the	buyer,	the	inspection	may	be	after	their	arrival.

 (2) Expenses of inspection must be borne by the buyer but may be recovered from the seller 
if the goods do not conform and are rejected.

 (3) Unless otherwise agreed and subject to the provisions of this title on C.I.F. contracts 
(subsection (3) of § 2-321), the buyer is not entitled to inspect the goods before payment of the 
price when the contract provides

  (a) For delivery "C.O.D." or on other like terms; or

  (b) For payment against documents of title, except where such payment is due only after 
the goods are to become available for inspection.
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	 (4)	A	place	or	method	of	inspection	fixed	by	the	parties	is	presumed	to	be	exclusive	but	
unless	otherwise	expressly	agreed	it	does	not	postpone	identification	or	shift	the	place	for	
delivery or for passing the risk of loss. If compliance becomes impossible, inspection shall be as 
provided	in	this	section	unless	the	place	or	method	fixed	was	clearly	intended	as	an	indispensable	
condition failure of which avoids the contract.

*    *    *

SUBTITLE 6.  BREACH, REPUDIATION AND EXCUSE

§ 2-601. Buyer's rights on improper delivery 

Subject	to	the	provisions	of	this	title	on	breach	in	installment	contracts	(§	2-612)	and	unless	
otherwise agreed under the sections on contractual limitations of remedy (§§ 2-718 and 2-719), if 
the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may

 (a) Reject the whole; or

	 (b)	Accept	the	whole;	or

	 (c)	Accept	any	commercial	unit	or	units	and	reject	the	rest.

*    *    *

§ 2-602. Manner and effect of rightful rejection 

 (1) Rejection of goods must be within a reasonable time after their delivery or tender. It is 
ineffective	unless	the	buyer	seasonably	notifies	the	seller.

	 (2)	Subject	to	the	provisions	of	the	two	following	sections	on	rejected	goods	(§§	2-603	and	
2-604).

	 	 (a)	After	rejection	any	exercise	of	ownership	by	the	buyer	with	respect	to	any	commercial	
unit is wrongful as against the seller; and

  (b) If the buyer has before rejection taken physical possession of goods in which he does 
not have a security interest under the provisions of this title (subsection (3) of § 2-711), he is 
under a duty after rejection to hold them with reasonable care at the seller's disposition for a time 
sufficient	to	permit	the	seller	to	remove	them;	but

  (c) The buyer has no further obligations with regard to goods rightfully rejected.

 (3) The seller's rights with respect to goods wrongfully rejected are governed by the 
provisions of this title on seller's remedies in general (§ 2-703).

*    *    *

§ 2-605. Waiver of buyer's objections by failure to particularize 

 (1) The buyer's failure to state in connection with rejection a particular defect which is 
ascertainable by reasonable inspection precludes him from relying on the unstated defect to 
justify rejection or to establish breach

  (a) Where the seller could have cured it if stated seasonably; or
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  (b) Between merchants when the seller has after rejection made a request in writing for a 
full	and	final	written	statement	of	all	defects	on	which	the	buyer	proposes	to	rely.

 (2) Payment against documents made without reservation of rights precludes recovery of the 
payment for defects apparent in the documents.

§ 2-606. What constitutes acceptance of goods 

	 (1)	Acceptance	of	goods	occurs	when	the	buyer

	 	 (a)	After	a	reasonable	opportunity	to	inspect	the	goods	signifies	to	the	seller	that	the	
goods are conforming or that he will take or retain them in spite of their nonconformity; or

	 	 (b)	Fails	to	make	an	effective	rejection	(subsection	(1)	of	§	2-602),	but	such	acceptance	
does not occur until the buyer has had a reasonable opportunity to inspect them; or

  (c) Does any act inconsistent with the seller's ownership; but if such act is wrongful as 
against	the	seller	it	is	an	acceptance	only	if	ratified	by	him.

	 (2)	Acceptance	of	a	part	of	any	commercial	unit	is	acceptance	of	that	entire	unit.

§ 2-607. Effect of acceptance; notice of breach; burden of establishing breach after 
acceptance; notice of claim or litigation to person answerable over 

 (1) The buyer must pay at the contract rate for any goods accepted.

	 (2)	Acceptance	of	goods	by	the	buyer	precludes	rejection	of	the	goods	accepted	and	if	made	
with knowledge of a nonconformity cannot be revoked because of it unless the acceptance was 
on the reasonable assumption that the nonconformity would be seasonably cured but acceptance 
does not of itself impair any other remedy provided by this title for nonconformity.

 (3) Where a tender has been accepted

  (a) The buyer must within a reasonable time after he discovers or should have discovered 
any breach notify the seller of breach or be barred from any remedy; and

  (b) If the claim is one for infringement or the like (subsection (3) of § 2-312) and 
the buyer is sued as a result of such a breach he must so notify the seller within a reasonable 
time after he receives notice of the litigation or be barred from any remedy over for liability 
established by the litigation.

 (4) The burden is on the buyer to establish any breach with respect to the goods accepted.

 (5) Where the buyer is sued for breach of a warranty or other obligation for which his seller 
is answerable over

  (a) He may give his seller written notice of the litigation. If the notice states that the 
seller may come in and defend and that if the seller does not do so he will be bound in any action 
against him by his buyer by any determination of fact common to the two litigations, then unless 
the seller after seasonable receipt of the notice does come in and defend he is so bound.

  (b) If the claim is one for infringement or the like (subsection (3) of § 2-312) the original 
seller may demand in writing that his buyer turn over to him control of the litigation including 
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settlement or else be barred from any remedy over and if he also agrees to bear all expense and to 
satisfy any adverse judgment, then unless the buyer after seasonable receipt of the demand does 
turn over control the buyer is so barred.

	 (6)	The	provisions	of	subsections	(3),	(4)	and	(5)	apply	to	any	obligation	of	a	buyer	to	hold	
the seller harmless against infringement or the like (subsection (3) of § 2-312.)

§ 2-608. Revocation of acceptance in whole or in part 

 (1) The buyer may revoke his acceptance of a lot or commercial unit whose nonconformity 
substantially impairs its value to him if he has accepted it

  (a) On the reasonable assumption that its nonconformity would be cured and it has not 
been seasonably cured; or

  (b) Without discovery of such nonconformity if his acceptance was reasonably induced 
either	by	the	difficulty	of	discovery	before	acceptance	or	by	the	seller's	assurances.

 (2) Revocation of acceptance must occur within a reasonable time after the buyer discovers 
or should have discovered the ground for it and before any substantial change in condition of 
the	goods	which	is	not	caused	by	their	own	defects.	It	is	not	effective	until	the	buyer	notifies	the	
seller of it.

	 (3)	A	buyer	who	so	revokes	has	the	same	rights	and	duties	with	regard	to	the	goods	involved	
as if he had rejected them.

*    *    *

SUBTITLE 7.  REMEDIES

*    *    *

§ 2-711. Buyer's remedies in general; buyer's security interest in rejected goods 

 (1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or 
justifiably	revokes	acceptance	then	with	respect	to	any	goods	involved,	and	with	respect	to	the	
whole	if	the	breach	goes	to	the	whole	contract	(§	2-612),	the	buyer	may	cancel	and	whether	or	
not he has done so may in addition to recovering so much of the price as has been paid

  (a) "Cover" and have damages under the next section as to all the goods affected whether 
or	not	they	have	been	identified	to	the	contract;	or

  (b) Recover damages for nondelivery as provided in this title (§ 2-713).

 (2) Where the seller fails to deliver or repudiates the buyer may also

	 	 (a)	If	the	goods	have	been	identified	recover	them	as	provided	in	this	title	(§	2-502);	or

	 	 (b)	In	a	proper	case	obtain	specific	performance	or	replevy	the	goods	as	provided	in	this	
title	(§	2-716).
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	 (3)	On	rightful	rejection	or	justifiable	revocation	of	acceptance	a	buyer	has	a	security	interest	
in goods in his possession or control for any payments made on their price and any expenses 
reasonably incurred in their inspection, receipt, transportation, care and custody and may hold 
such	goods	and	resell	them	in	like	manner	as	an	aggrieved	seller	(§	2-706).

§ 2-712. "Cover"; buyer's procurement of substitute goods 

	 (1)	After	a	breach	within	the	preceding	section	the	buyer	may	"cover"	by	making	in	good	
faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in 
substitution for those due from the seller.

 (2) The buyer may recover from the seller as damages the difference between the cost of 
cover and the contract price together with any incidental or consequential damages as hereinafter 
defined	(§	2-715),	but	less	expenses	saved	in	consequence	of	the	seller's	breach.

 (3) Failure of the buyer to effect cover within this section does not bar him from any other 
remedy.

*    *    *

§ 2-714. Buyer's damages for breach in regard to accepted goods 

	 (1)	Where	the	buyer	has	accepted	goods	and	given	notification	(subsection	(3)	of	§	2-607)	he	
may recover as damages for any nonconformity of tender the loss resulting in the ordinary course 
of events from the seller's breach as determined in any manner which is reasonable.

 (2) The measure of damages for breach of warranty is the difference at the time and place of 
acceptance between the value of the goods accepted and the value they would have had if they 
had been as warranted, unless special circumstances show proximate damages of a different 
amount.

 (3) In a proper case any incidental and consequential damages under the next section may 
also be recovered.

§ 2-715. Buyer's incidental and consequential damages 

 (1) Incidental damages resulting from the seller's breach include expenses reasonably in-
curred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any 
commercially reasonable charges, expenses or commissions in connection with effecting cover 
and any other reasonable expense incident to the delay or other breach.

 (2) Consequential damages resulting from the seller's breach include

	 	 (a)	Any	loss	resulting	from	general	or	particular	requirements	and	needs	of	which	the	
seller at the time of contracting had reason to know and which could not reasonably be prevented 
by cover or otherwise; and

  (b) Injury to person or property proximately resulting from any breach of warranty.

(END OF EXTRACT)


