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Congpiracy to commit “intent to kill” second degree murder isnot acrime, asthe reflection required for the

conspiratoria agreement congtitutes the ddliberation and premeditation that makesthe target crimefirst degree
murder.
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Petitioner was convicted inthe Circuit Court for Prince George' s County of anumber of offenses,
including conspiracy to commit second degree murder. The question before usiswhether thet isacrime
inMaryland. The Court of Specid Appedshddthat it was. Mitchdl v. Sate, 132 Md. App. 312, 752

A.2d 653 (2000). In the context of this case, we disagree.

BACKGROUND

Petitioner’ sconvictionsarosefrom ashooting that occurred on September 5, 1997. During that
morning, the victim, Eddy Arias, received three pages on his pager and, in reponse to each, left his
goatment to usethe telgphone, astherewas no telgphonein the gpartment. Ashereentered hisgpartment
building after responding to thethird page, he was attacked by two men at the bottom of theinterna
garway, each armed with ahandgun and each with astocking mask over hisface. Mr. Ariasmanaged
to bresk free and began to run up the sairsto hisgpartment, when he was shot in the back by one of the
men. For purposesof thisgpped, wetakeasagiven that petitioner was one of thetwo men but thet it was
the other one, Gregory Ellis whofired theshot. The State’ stheory wasthat theassallants' intentwasto
kill Mr. Arias and not simply to rob him.

Petitioner was charged in amulti-count indictment with avariety of offenses, induding acount thet
wastrested as charging conspiracy to commit first degree murder and one that more clearly charged

conspiracy to commit second degreemurder.t At theend of the State’ s case, ajudgment of acquittal was

! Count 6 charged, inrdlevant part, that petitioner “ did conspirewith Gregory Ellis, tofdonioudly,
willfully and of ddiberatdy premedicated [ Sc] mdiceaforethought, kill and murder Eddy Arias, inviolaion
of the Common Law of Maryland . . . (Conspireto commit murder).” The court obviously
treated theword “ premedicated” asif it read “ premeditated” and, notwithstanding the absence of any
specificreferencetofirg degreemurder, regarded that count ascharging conspiracy to commit first degree
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entered on the countscharging attempted first degreemurder, conspiracy to commit first degreemurder,
and possesson of afirearm by aconvicted felon. Petitioner wasconvicted, however, of attempted second
degree murder, firs degreeassault, conspiracy to commit second degree murder, conspiracy to commit
firg degree assaullt, and use of ahandgun in the commisson of afdony. Severd of the convictions among
themthe two for conspiracy, were merged, but petitioner was sentenced to atotd of 46 yearsin prison,
including 13 years for conspiracy to commit second degree murder.

Notwithgtanding hisfailure to mount any jurisdictiona chalengeinthetrid court to the count
charging congpiracy to commit second degree murder or to object to the court’ sindructionto thejury on
that count, petitioner claimed inthe Court of Specid Apped sthat therewasno such crimein Maryland.
Heargued there, as he argues here, that establishment of acongpiracy to commit murder necessarily
establishesthedement of premeditation that would make any murder emanating from the conspirecy first
degree murder. Itisnot legally
possible, he claims, for a person to conspire to commit a non-premeditated murder.

Regarding the argument as effectively chdlenging the jurisdiction of thetrid court to render a
judgment on the court, the Court of Specid Appedlsdetermined that it was onethet could beraised initidly
on apped and thereforeaddressed it. SeeWilliamsv. Sate, 302 Md. 787, 791-92, 490 A.2d 1277,

1279 (1985); Lanev. Sate, 348 Md. 272, 278, 703 A.2d 180, 183 (1997). The court found no merit

!(...continued)
murder. In contragt, count 7 charged thet petitioner “did conspire with Gregory Ellis, to fdonioudy with
malice aforethought, kill and murder Eddy Ariasin violation of the Common Law of Maryland . ..
(Conspiracy tocommit second degreemurder).” Count 7 wastreated as charging conspiracy
to commit second degree murder.
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in the argument, however, notwithganding itsview thet the argument was* gopeding onthe surface’ and
“superficially seductive” Mitchell, supra, 132 Md. App. a 338, 353, 752 A.2d a 667, 676. Rather,
the court concluded that it was|egally and factually possible for aperson to conspireto commit an
unpremeditated murder. Itstheory wasthat an agreement to kill aperson could bearrived a “virtualy
Ingantaneoudy with thecommission (or attempt) of that crime’ andthus, despiteitspontaneity, suffice
to conditute a congpiracy but, because of its spontanaty, not suffice to condtitute premeditation. 1d. at
34, 752 A.2d a 676. Accordingly, inthat circumstance (and perhapsin othersthat the court indicated
might exist but did not attempt to define), it waslegdly possbleto conspireto commit anon-premeditated
second degreemurder. 1d. On that premise, and relying on decisionsto that effect in United Satesv.
Croft, 124 F.3d 1109 (9th Cir. 1997) and United Satesv. Chagra, 807 F.2d 398 (5th Cir. 1986), cert.

denied, 484 U.S. 832, 108 S. Ct. 106, 98 L. Ed. 2d 66 (1987), it affirmed the challenged conviction.

DISCUSSION

There gppear to befour gpproaches or lines of authority regarding the point in contention. One
line, represented by thetwo Federa casescited by the Court of Specid Appeds, holdsthat it is, indeed,
possibleto conspireto commit second degree, non-premeditated, murder. A second ling, emanating from
Cdiforniaand Michigan, holdsto the contrary, that the agresment condtituting the conspiracy necessarily
establishes premeditation and thus, asameatter of law, would elevate any resulting murder tofirst degree.
A thirdlineconsstsof casesinwhich defendantshave, in fact, been convicted of conspiracy to commit
second degree murder but in which theissue of whether that condtitutesacrimewasether notraised or,

if raised, was not addressed. Findly, thereareafew Statesin which the crime hasbeen found to exist by

-3



satute. We shall explore each of these approaches, but shall end, as we must, with an analysis of

underlying Maryland law.

The Fifth and Ninth Circuit Approach

InUnited Satesv. Chagra, supra, 807 F.2d 398, the defendant, a ong with others, was charged
with conspiracy to murder aFederd judge, inviolation of 18 U.S.C. 88 1111 (murder), 1114 (killinga
Federd officer or employee), and 1117 (congpiracy to murder). Initidly, the charge was conspiracy to
commit first degreemurder, of which shewas convicted. \WWhen that conviction wasoverturned on gpped
becauseof faulty jury ingructionsdeding with premeditation, asuperseding indictment wasfiled charging
Chagrawith congpiracy to commit second degreemurder. Upon her conviction of that charge, she
contended on gpped that no such crimeexisted because second degreemurder isnecessarily anunplanned
murder, devoid of premeditation, and one cannot plan an unplanned event. Like petitioner here, sheargued
that the agreement necessary to aconspiracy and premediitation were“ sufficently the same that one cannot
exig without theother.” 1d. a 401. That argument, the court held, wasbasad on theincorrect assumption
that, to condtitute a congpiracy to commit first degree murder, the agreement itsalf must be premeditated,
which was not the case.

What isrequired, the court said, isthat the defendant agree with another to commit anillegal
objective and that, at thetime of the agreement, the defendant also have the state of mind required to
commit the substantive crime. Although those two states of mind “are dmost dways one, or tend to
collgpseintoone” theinquiriesmus bemade separatdy. |d. The Government wasentitled to provethat,

a themoment of conpiratorial agresment, Chagra sintent to kill thejudge“wasimpulsveand withmdlice
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aforethought.” 1d. Animpulgveckilling, it continued, nonethd ess condtitutestheintentiond taking of life
and, when coupled with maiceaforethought, is second degree murder. In that setting, “the e ement of
agreement and the requisiteintent to commit the substantive offense werein harmony” and were not
“mutudly excdlusverequirementsof proof.” Id. Thecourt rgjected the argument that one cannot planan
unplanned event by reecting what it regarded as the underpinning of the argument — that one cannot
possesstheintent tokill impulsvely at somefuturetime. Thefocusof conspiracy, it said, wasonthe
agreement and the defendant’ sintent a the time of the agresment, and, in that regard, the court observed
that the state of mind “can certainly be to impulsively kill such as, ‘yes! let’skill the judge.”” Id. at 40z

Theview of the Chagra court was acoepted, without discusson, in United Satesv. Croft, supra,
124 F.3d 1109. Thedefendants, charged with congpiracy to murder the U.S. Attorney, inviolaion of 18
U.S.C. 881111, 1114, and 1117, complained on appeal that theinstructionsto thejury omitted the
element of premeditation. Thecourt noted that § 1111(a) included both first and second degree murder,
thet theindictment did not alege premeditation, thet it therefore charged only conspiracy to commit second
degree murder, and, citing Chagra, that “it islogically possible to conspireto commit second degree
murder.” Id. at 1122-23. The Ninth Circuit court did not discussany rationdefor that view but, we
presume, tacitly accepted the reasoning of the Chagra court.

Sofar aswe cantdl, Chagra and Croft arethe only two currently viable casesactudly holding,
after some congderation of theissue, that congpiracy to commit second degree murder condtitutes a
common law crime. Therearetwo other cases, however, that bear mentioninthisregard. InSatev.
Arnold, 392 SE.2d 140 (N.C. App. 1990), the defendant was convicted of second degree murder, as

an accessory before thefact, and congpiracy to commit first degree murder. On apped she argued that
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the conspiracy charge should have been dismissed “sinceit islegdly impossible to conspireto commit
second degreemurder.” 1d. & 150. Despitethat articulation of the complaint, however, theissue actudly
framed was not the one now before us, but seemed to be based more on an asserted inconsi stency
between the congpiracy charge, dleging an agresment to commit first degree murder, and theactud murder
conviction, which wasfor second degree. The court concluded that, asthe conspiracy occurswhen the
agreement ismade, itisnot affected by the degree of the substantive crimeactudly committed, and that
theverdictswerethereforenctincongstent. Implicitly, and quitecorrectly, the court necessarily concluded
that it waslegdly possblefor oneto congpireto commiit firgt degree murder even though the crime actudly
committed amounts only to second degree murder. Seealso Satev. Leonardo, 375 A.2d 1388 (R.I.

1977), to the same effect.

California and Michigan

Asweindicated, Cdiforniaand Michigan haveespoused avery different view than theChagra
and Croft courts. The Cdiforniaapproach evolved through four cases. In Peoplev. Kynette, 104 P.2d
794 (Cd. 1940), the court concluded that “aconsgpiracy to commit murder can only beaconspiracy to
commit murder of thefirst degreefor the olviousreason that the agreement to murder necessarily involves
the‘willful, ddiberateand premeditated’ intention to kill ahumanbeing” and that “[a] murder committed
In pursuance of such an agreement would unquestionably bea‘ willful, ddiberateand premeditated” murder
of thefirs degree....” Id. a 801. In part, that concluson was based on agatute in effect a thetime
(C4. Pen. Code, § 182) that made conspiracy punishablein the same manner and to the same extent that

the code provided for commission of the target felony.
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In 1955, § 182 was amended to providethat, (1) if the felony was one for which different
punishmentswere prescribed for different degrees, thejury or court must determinethedegree of thefdony
the defendant conspired to commit, and (2) if the degree was not determined, the punishment for
conspiracy wasto bethat prescribed for thelesser degree, except that, in the case of congpiracy to commit
murder, the punishment wasto be that prescribed for murder inthefirst degree. InPeoplev. Horn, 524
P.2d 1300 (Cd. 1974), thecourt, in dicta, consg dered the effect of the Satutory change, and, in sodoing,
determined that aconspiracy could take the form of conspiracy to commit first or second degree murder
or mandaughter.? That condusionwasbasad onthreefactors: thethen-exiting availability of adiminished
capacity defense, thethen-exigting requirement that, to establish premeditation, the State must show that
the defendant could “ maturdly and meaningfully reflect upon thegravity of hiscontemplated act,” and the
changeto § 182. Id. at 1305-06.

The conclusonin Hornwaslargely disavowed in People v. Svain, 909 P.2d 994 (C4A. 1996).
Under Cdifornialaw, second degreemurder could ariseinthreesattings: (1) unpremeditated murder with
expressmalice—i.e., an unlawful killing with malice af orethought but without deliberation and
premeditation; (2) murder based onimplied malice, where there may have been nointent to kill but the
killing resultsfrom anintentiond act, the conssquences of which are dangerousto humean life, performed
with knowledge of the danger and with conscious disregard for human life; and (3) second degreefdony

murder, i.e., akilling, whether intended or not, occurring during and asaresult of the commission or

2 The conclusion regarding conspiracy to commit second degree murder was regarded asdicta
becausetheactud holding inHornwasthat thetria court erred, inlight of the evidence of intoxication, in
faling toingruct that the conspiracy could have been to commit mandaughter. See Peoplev. Cortez, 960
P.2d 537, 543 (Cal. 1998), holding that the discussion in Horn regarding § 182 was dicta.
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attempted commission of certain crimes. Theprincipa issuein Svain waswhether it was possibleto
conspire to commit second degree murder based on implied malice — the second of the three
circumstances — and the court held that such a possibility did not exist.

Conspiracy, the court began, isagpedificintent crime, requiring two kindsof intent— anintent to
agree or congpire and afurther intent to commit the target crime. No problem arises with respect to
expressmdicemurder, astheintent tokill requirement for the congpiracy and theintent to kill requirement
for that form of murder werethe same: “Smply put, wherethe congoirators agree or conspire with spedific
intenttokill . . . they areguilty of congpiracy to commit expressmaicemurder.” 1d. a 998. Implied mdice
murder, however, doesnot require anintent to kill; the maiceisimplied from theintent to do some other
act dangerousto life, coupled with thefact thet akilling hasresulted from the commisson of that act. Itis
precisdly dueto thisnature of implied malice murder, the court held, that “it would beillogical to condlude
onecan befound guilty of consgpiring to commit murder wherethereguistedement of maiceisimplied.”
Id. a 999. Thus, the court held, “aconviction of congpiracy to commit murder requiresafinding of intent
to kill, and cannot be based on a theory of implied malice.” 1d. at 1001.

Thet condusionledtoareversd of Swan’sconviction, asthetrid court hadingructed ontheories
of both expressand implied mdiceand thejury hed returned agenerd verdict. Thecourt noted, however,
thedifficult question of whether thereexidsaviable offense of congpiracy to commit express malice second
degreemurder. It wasin that regard that the Sivain court disavowed the conclusonsreached inHorn, on
thegroundsthat (1) the Californialegidature had, by statute, diminated both the diminished capacity
defense and the condition of premeditation that the defendant maturely and meaningfully reflect on the

gravity of hisor her act, and (2) the Horn court had miscongtrued thelegidative changeto 8 182, Although
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it declined to reach theissue, asbeing prematurein the circumstance, the court noted that, with those
Satutory changes, the Stuation gppeared to have returned to what it had been when Kynette was decided
and that “ congoiring to murder with the requisteintent to kill isarguably functiondly indisinguishablefrom
the mentd State of premeditating the target offense of murder.” 1d. at 1002-03. If that were so, then
logically all conspiracy to commit murder is necessarily conspiracy to commit first degree murder.

That open questionwasresolved in Peoplev. Cortez, supra, 960 P.2d 537, wherethe court held
that “ al congpiracy to commit murder ‘isnecessarily “ congpiracy to commit [premeditated] first degree
murder.”’” |d. at 538. Tracking much of what it had said in Svain, the court noted that the process of
premeditation and ddliberation“ doesnot requireany extended periodof time” 1d. & 542. Thetestis“not
theduration of imeasmuch asit istheextent of thereflection,” and thus, “[t]houghts may follow each other
with greet rapidity and cold, calculated judgment may be arrived at quickly.” 1d. (quoting Peoplev.
Thomas, 156 P.2d 7, 18 (Cal. 1945)). The court confirmed that “where two or more persons congpire
to commit murder —i.e, intend to agreeto congpire, further intend to commit thetarget offense of murder
...eachhasacted with agate of mind ‘functiondly indisinguishablefrom the mentd Sate of premeditating
the target offense of murder’” and that “the mental state required for conviction of conspiracy to commit
murder necessaxily establishes premeditation and deliberation of thetarget offense of murder — hencedl
murder conspiracies are conspiraciesto commit first degree murder, soto gpesk.” 1d. a 542 (quoting, in
part, from Snain, supra, 909 P.2d at 1002-03). Specificdly overruling any contrary holdingsinHorn,
the court expressy held that “all congpiracy to commit murder isnecessarily conspiracy to commit
premeditated and deliberated first degree murder.” 1d. at 546.

Theintermediate gppd late court of Michigan hasreached thesame condusion, for essentialy the
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samereason. See Peoplev. Hammond, 466 N.W.2d 335 (Mich. App. 1991). It too began with thefacts
that (1) congpiracy isapedific intent crime, the gist being “the specific, mutua agreement to performthe
crimeinquestion,” and (2) “ second-degree murder isdidinguishable from fird-degree murder inthet it does
not require premeditation and in fact may not requireaspecificintent tokill.” Id. at 337. Citing People
v. Hamp, 312 N.W.2d 175 (Mich. App. 1981), the court conduded that, as prior planning and agreement
werenecessary e ementsof conspiracy, itisandyticaly cons stent to planto commit first degree murder
“but logicdly inconsstent to“ plan’ to commit second-degreemurder.” Hammond, supra, 466 N.W.2d
a 337. Prior planning, the court noted, denotes premeditation and ddiberation. Accordingly, continuing
to quote, in part, from Hamp:

“‘The elements of conspiracy, conversely, are incompatible and

incong stent with second-degreemurder. Onedoesnot “plan” to commit

an“unplanned” subgtantivecrime. Itisnot “aosence’ of thedementsbut

the“incongstency” of thedementswhich lead[s¢] usto concludethat

one conspires to commit first-degree murder but not second-degree

murder.” Becauseof thislogicd incondgstency, we condudeasametter

of law that thereisno crime of conspiracy to commit second-degree

murder.”

Id. at 337.

Other Approaches

Representing athird line of authority are casesin which personshave, infact, been convicted of
conspiracy to commit second degree murder, but inwhich theissue of whether suchacrimeexisswas
either not raised or, if raised, was not considered. See, for example, Satev. Barrett, 644 P.2d 260

(Ariz. App. 1981), modified, 644 P.2d 242 (Ariz. 1982), overruled in part, Satev. Burge, 804 P.2d
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754 (Ariz. 1990) (issue not raised); Peoplev. LaPlant, 670 P.2d 802 (Colo. App. 1983) (issueraised
but not addressed because not raised a trid); Conndly v. Sate, 704 So. 2d 590 (Ha App. 1997) (issue
not raised); Powlowski v. Sate, 467 So. 2d 334 (Fla. App. 1985); Satev. Tatum, 618 So. 2d 1164
(La App. 1993) (quilty ples); Satev. Bridges, 480 So. 2d 926 (La. App. 1985) (guilty plea); People
v. Arroyo, 717 N.E.2d 696 (N.Y . 1999) (issue not raised); In re Estate of Gibbs, 490 N.W.2d 504
(S.D. 1992) (quilty plea); Satev. Klump, 909 P.2d 317 (Wash. App. 1996) (quilty pleg); Rudev. Sate,
851 P.2d 20 (Wyo. 1993) (pleaof nolo contendere). Themost that can be said for thisthird line of cases
isthat it constitutes a tacit and uncritical recognition that the crime exists.

Thefourth lineof casesarethoseinwhichthe crime of congpiracy to commit sscond degreemurder
has been assumed to exist by Satute. In none of those cases wasthe issue before us conddered. See, for
example, Com. v. Fortune, 451 A.2d 729 (Pa. Super. 1982); Peoplev. Arroyo, supra, 717 N.E.2d
696; Satev. Kaakimaka, 933 P.2d 617 (Haw. 1997). Those casesare of no assstancein acommon
law andyss. Seealso 705 11I. Comp. Stat. 88 405/1-2, 405/2-13, and 405/2-13.1, making referenceto

the crime of conspiracy to commit second degree murder.

Maryland L aw

The choice, therefore, iswhether to adopt the Chagra/Croft gpproach or that of Cdiforniaand
Michigan. BoththisCourt and, inearlier cases, the Court of Specid Appeds have effectivdly made that
choice, adopting the California/Michigan approach and holding that conspiracy to commit murder
necessarily congtitutes conspiracy to commit first degree murder, but we have done so in amost ex

cathedra fashion, without analysis.
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The Court of Specid Apped sfirg reached that condluson 20 yearsago in Wisev. Sate, 47 Md.
App. 656, 670, 425 A.2d 652, 660, cert. denied, 454 U.S. 863, 102 S. Ct. 322, 70 L. Ed. 2d 163
(1981), and Bell v. Sate, 48 Md. App. 669, 680, 429 A.2d 300, 306 (1981). InWss, theissuewas
oneof collatera estoppel — whether apreviousacquittal for conspiracy to murder X precluded, ina
subsequent trid for themurder of X, hearsay evidence of the efforts madeto hirethe defendant to perform
thekilling. Itwasinthat context thet the court, without ditation to any authority, Sated that “[&Ithough dll
conspiracies must presuppose dements of premeditation and ddliberation,” the conversewas not true,
Wise, 47 Md. App. a 670,425 A.2d a 660. In Bdl, the defendant was sentenced to life imprisonment
for congoiracy to murder her husband based on thejudge sfinding that the murder she congpired to commit
wasfirst degreemurder. Onapped, Bell complained that, becausetheissueof premeditation had not been
submitted to thejury, it wasimproper for the judge to draw that inference and makethat finding. In
rejecting that argument, the court, citing Wise, held that “[i]f one conspiresto murder, however, the
conspiracy itsdf isthe premeditating factor raisng the underlying crime from asecond to afirst degree
offense.” Bell, 48 Md. App. at 680, 429 A.2d at 306.°

InGaryv. Sate, 341 Md. 513, 671 A.2d 495 (1996), the defendant was convicted of conspiracy
to commit first degreemurder, for which hewas sentenced tolifeimprisonment. Hiscomplaint on gpped
was that the sentence exceeded the gatutory maximum. We rgected that complaint, but, inafootnoteto
our statement that he had been convicted of conspiracy to commit first degree murder, we observed:

“Where, asintheingtant case, the object of aconspiracy istokill, the

¥ TheBdll court also cited Williamson v. Sate, 282 Md. 100, 101, 382 A.2d 588 (1978) as
authority. We are unable to find anything in Williamson supporting that statement.
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gopropriate charge may be consiracy to commit fird degree murder. See

Bdl v. Sate, 48 Md. App. 669, 680, 429 A.2d 300, 306 (1981) (‘If one

conspiresto murder . . . the congpiracy itsef isthe premeditating factor

raising the underlying crime from a second to afirst degree offense’).”
Id. at 517 n.2.

Inthiscase, the Court of Specid Apped sattempted to distinguishWise and Bdl and held thet, by

usingtheword“may” inour footnotein Gary, weleft openthe prospect of “may nat.” Althoughwethink
that isastrained and unpersuasive reeding of our foatnote, it isimportant thet we give areasoned basisfor

our conclusion.

In Maryland, conspiracy remainsacommon law crime. Johnsonv. Sate, Md.

A.2d__ (Sept. Term 1999, No. 109, Op. filed February 2, 2001). We have described the offenseas
follows:

“A criminal conspiracy consists of the combination of two or more
personsto accomplish some unlawful purpose, or to accomplish alawful
purpose by unlawful means. Theessenceof acrimina conspiracy isan
unlawful agreement. The agreement need not be formal or spoken,
provided thereisameeting of themindsreflecting aunity of purposeand
desgn. InMaryland, the arimeis complete when the unlawful agreement
isreached, and no overt act in furtherance of the agreement need be
shown.”

See Townesv. Sate, 314 Md. 71, 75, 548 A.2d 832, 834 (1988); Apostoledesv. Sate, 323 Md. 456,
461-62, 593 A.2d 1117, 1120 (1991); Campbell v. Sate, 325 Md. 488, 495-96, 601 A.2d 667, 670

(1992).4

*Withthisformulation, Maryland law differsin at least two respectsfrom thelaw inthe Federd
sysdemandinsomeother States, inthat (1) itisnot expresdy limited to an agreement tocommit acrimina
act, and (2) no overt act in furtherance of the agreement is necessary for the crimeto be complete. See

(continued...)
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Although aconspiracy may be shown by drcumgantia evidence, from which acommon design
may beinferred, Seidman v. Sate, 230 Md. 305, 322, 187 A.2d 109, 119 (1962), cert. denied, 374
U.S.807,83S. Ct. 1696, 10 L. Ed. 2d 1031 (1963), the requirement that there must be ameeting of the
minds— aunity of purpose and desgn— meansthat the partiesto aconspiracy, a thevery least, must
(1) havegiven sufficent thought to the metter, however briefly or evenimpulsvey, to beablementadly to
appreciate or articulate the object of the conspiracy — the objective to be achieved or the act to be
committed, and (2) whether informed by words or by gesture, understand that another person dso has
achieved that conceptuaization and agreesto cooperate in the achievement of that objective or the
commissonof that act. Absent that minimum|leve of understanding, therecannot betherequired unity of
purposeand design. Asother courtshave congsently hed, therefore, conspiracy isnecessarily agpedific
intent crime; theremust exist the specificintent to join with another person in the accomplishment of an
unlawful purpose or alawful purpose by unlawful means.

Whentheobject of the conspiracy isthe commisson of another crime, asin conspiracy to commit
murder, the specificintent required for the conspiracy isnot only theintent required for the agreement but
a0, pursuant to that agreement, the intent to assst in someway in causing that crimeto be committed.
That condusgoniscompeled not only by force of logic but isimplicit from the two Satutesthat ded with
thegenera crimeof congpiracy — Article 27, 8 40 which makesan indictment for congpiracy sufficient
if it dlegesthat the defendants unlawfully conspired together “to murder X-Y (or other conspiracy here

gating briefly the object of the conspiracy) . .." and Article 27, 8 38, which limitsthe punishment for a

%(...continued)
Williamsv. Sate, 329 Md. 1, 616 A.2d 1275 (1992); Townes, supra, 314 Md. 71, 548 A.2d 832.
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crimina congpiracy to the maximum punishment alowed “for the offense[the defendant] conspired to
commit.” Althoughthegravamen of thecrime of conspiracy isthe unlawful agreement, the second phase
of the gpedific intent required is adjunctive to the criminal obyjective, whether or not that objectiveisever
achieved. Thus, if the conspiracy isto commit murder, theintent must be to commit (or have someone
commit) those acts that would constitute murder.

Under Maryland law, murder remainsacommon law crimethat, by Satute, hasbeen divided into
two degrees. Hook v. Sate, 315 Md. 25, 553 A.2d 233 (1989); Bruce v. Sate, 317 Md. 642, 566
A.2d 103 (1989); Burch v. Sate, 346 Md. 253, 696 A.2d 443, cert. denied, 522 U.S. 1001, 118 S.
Ct. 571, 139 L. Ed. 2d 410(1997). Sections407 through 410 of Articdle 27 make certain Specified kinds
of murder murder in thefirst degree— murder perpetrated by meansof poison, lying inwalit, “or by any
kind of wilful, ddiberate and premeditated killing” (8407), murder committed in the perpetration or atempt
to perpetrate arson in thefirst degree (8 408), murder committed in the burning or attempt to burn certain
agricultura buildings(8409), and murder committed inthe perpetration or attempt to perpetratecertain
other specified felonies(8410). Section411 makes*“all other kindsof murder” murder inthe second
degree.

Although sacond degree murder, as characterized by § 411, isabroad class— “dl other kinds
of murder” —wehavedefined it more precisdy asembracing four kindsof murder. InBurch, supra, 346
Md. 253, 274, 696 A.2d 443, 454, we observed, as of 1997, when Burch was decided, that second
degree murder embraced akilling accompanied by any of a least three dternative Sates of mind (mentes
reae):

“killing another person (other than by poison or lying in walit) with the

-15-



intent tokill, but without the deliberation and premeditation required for

first degree murder; killing another person with theintent toinflict such

serious bodily harm theat desth would bethe likdly result; and what has

become known as depraved heart murder — akilling resulting from ‘the

deliberate perpetration of aknowingly dangerous act with recklessand

wanton unconcern and indifference asto whether anyoneisharmed or

not.””
Id. (quating in part from Robinson v. Sate, 307 Md. 738, 744, 517 A.2d 94, 97 (1986), quating, inturn,
from DeBettencourt v. Sate, 48 Md. App. 522, 530, 428 A.2d 479, 484 (1981)).

Weleft openin Burchwhether therewasafourth category of second degree murder — murder
committedin the perpetration of afeony other than onepecifiedin §410. That issueispresently pending
before this Court in Fisher and Utley v. Sate (Sept. Term 1999, No. 113) and Deese v. Sate (Sept.
Term 1999, No. 138).

Thechargea issuehere, articulated in Count 7 of theindictment, wasof thefirst variety of second
degreemurder. Theconspiracy dleged wastheagreement actudly tokill Mr. Arias, other than by poison
or lyinginwait, with theintent to kill, but without the deliberation and premeciitation required of firg degree
murder. Asnoted, it charged petitioner with conspiring with Ellis, with malice aforethought, to kill and
murder Mr. Arias. Therewasno dlegation that the congpiracy wasmerdy to inflict such grievousbodily
injury that desth would bethelikdly result, to commit adangerous act with wanton disregard of whether
death would be the likely result, or to commit afelony not includedin § 410. We need not determine,
therefore, whether acongpiracy to commit any of those forms of sacond degree murder condiitutesacrime,
but dedl hereonly with whether it isunlawful to congpireto commit thefirst form of second degree murder.

Thedement that distinguishesthisform of second degree murder from first degreemurder isthet

of deliberation and premeditation. For murder “to be‘ddiberate’ there must be afull and conscious
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knowledgeof the purposetokill; and to be‘ premeditated’ thedesigntokill must have preceded thekilling
by an gppreciablelength of time, that is, time enough to be ddiberate” Tichndll v. Sate, 287 Md. 695,
717,415 A.2d 830, 842 (1980). We added in Tichnell, however, that “[i]t is unnecessary that the
ddiberation or premeditation shdl haveexiged for any particular length of time” 1d. & 717-18,415A.2d
a842. “Apprecidblelength of time” amply means*any amount of time sufficient toconvincethetrier of
fact that the purposeto kill wasnot *theimmediate offpring of rashness and impetuoustemper,” but was
the product of amind ‘fully consciousof itsown design.”” Willey v. Sate, 328 Md. 126, 133, 613 A.2d
956, 959 (1992). Quoting from Colvinv. Sate, 299 Md. 88, 108, 472 A.2d 953, 963, cert. denied,
469U.S.873,105S. Ct. 226, 83 L. Ed. 2d 155 (1984), we confirmed in\Wlley that “[i]f thekilling results
from achoice made asthe result of thought, however short the struggle between the intention and
theact, it issufficient to characterize the crime as ddliberate and premeditated murder.” Willey, supra,
328 Md. a 133,613 A.2d a 959. Indeed, adday between firing afirst and second shat “isenough time
for reflection and decison to judtify afinding of premeditation.” Hunt v. Sate, 345 Md. 122, 161, 691
A.2d 1255, 1274, cert. denied, 521 U.S. 1131, 117 S. Ct. 2536, 138 L. Ed. 2d 1036 (1997) and cases
cited therein.

When we examine these conceptstogether, it becomes clear that the kind of awarenessand
reflection necessary to achievethe unity of purpose and design for aconspirecy isessentidly the same as
that required for deliberation and premeditation. Wethink that the Caiforniacourt in Cortezand the
Michigan court in Hammond wereentirdly correct in thar andyss— that wherethe chargeismade and
the evidence showsthat the defendant conspired to kill another person unlawfully and with malice

aforethought, the congpiracy isnecessarily oneto commit murder inthefirst degree (evenif amurder
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pursuant to the conspiracy never occursor, for whatever reason, amounts to a second degree murder), as
the agreement itsalf, for purposes of the conspiracy, would supply the necessary deliberation and
premeditation. Weareunabletofollow themetaphyscd anadyssof Chagraor theintermediate gppellate
court in this case, that spontaneity or acting on impulse can, at the same time, suffice to establish an
agreement to murder but not sufficeto conditutethe ddiberation and premeditation that distinguishesfirst
fromthisform of second degree murder, aswe have defined those concepts. That kind of inconssency
would either broaden the crimecof conspiracy, by eroding the specific intent necessary for thet crime, or
create greater uncertainty in the meaning of deliberation and premeditation.

Theproblem may bein confusng thenatureand effect of impulse. Although it istruethet amurder
committed soldy onimpulse— the“immediate offgoring of rashness and impetuoustemper” — isnot one
committed with ddliberation and premeditation, the law does not requirethat ddiberation and premeditation
bethe product of clear and rationa thought; it may well result from anger or impulse. Thetest for first
degree murder iswhether therewasthe ddliberation and premeditation — sufficient timeto reflect — not
the quality or rationality of the reflection or whether it may have been emotionally based.

For these reasons, we shd| reversethe judgment of the Court of Specid Appedls. Conspirecy to

commit this form of second degree murder is not acrimein Maryland.

JUDGMENT OF COURT OF SPECIAL APPEALS REVERSED;
CASEREMANDED TO THAT COURT WITH INSTRUCTIONSTO
REVERSE JUDGMENT ENTERED ON COUNT 7 OF THE
INDICTMENT AND REMAND FORFURTHER PROCEEDINGS
WITH RESPECT TO COUNT 8 (CONSPIRACY TO COMMIT
FIRST DEGREE ASSAULT) THAT WASMERGED INTO THE
CONVICTION ON COUNT 7; COSTSIN THISCOURT AND
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COURT OF SPECIAL APPEALS TO BE PAID BY PRINCE
GEORGE'S COUNTY.
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