Inre Ryan S. No. 85, September Term, 2001

[Juvenile Law — Right to a Timely and Continuous Adjudication Pursuant to Rule 11-114:
Held: The petitioner did not waive his right to object to the Rule 11-114 violation and such
violation, given the prejudice to the petitioner and pervasive practice of the Montgomery
County juvenile courts of violating the spirit of Rule 11-114 which guarantees juveniles a
timely adjudication, warrants dignissal. The juvenile court also erred in ordering the
petitioner to pay restitution to the victim’s insurance company for payments the company
made directly to the hospital because such restitution is not expressly permitted by the

language of Article 27 Section 807.]
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The questions with which we are presented in this case involve, once again, the
juvenile court practice that existed in Montgomery County when the juvenile court was part
of the District Court, whereby adjudicatory hearings were commenced within the requisite
timeperiod pursuant to Rule 11-114 but were continued on non-consecutive trial datesover
aperiod of months. Today, we must determine whether the Court of Special Appeals erred
in holding that the petitioner, Ryan S., waived hisright to challenge the untimeliness of his
adjudication; if error isfound, we shall also consider whether the petitioner’s motion for
dismissal, or in the alternative, mistrial, should have been granted by the juvenilecourt due
to violations of Rule 11-114b. Finally, we must determine whether the Court of Special
Appealserred in affirming thejuvenile court sorder that Ryan and hismother, LindaS., pay
restitution to the victim’s insurer, K aiser Permanente, in the amount of $10,000.00.

I. Statement of Facts

This case arises from an altercation between the petitioner, Ryan S., and thevictim,
Ronnie Dent, at the petitioner’s home in Rockville, Maryland, on February 4, 1998. Dent,
a 48-year-old man and cousin of Ryan’s natural father, began a sexual relationship with
Ryan’s mother, Linda S., shortly after the death of Ryan’sfather. Thisrelationship greatly
upset Ryan, who was seventeen at the time of the altercation, and Ryan expressed his
disapproval of therelationship to both Dent and his mother on severd occasions. According
to Dent, Ryan threatened to kill Dent a couple of times prior to their physical altercation.

The facts concerning the evening of February 4, 1998 were disputed. Both parties’



versions agree, however, that at some point during the evening, Dent and Ryan began
arguing.

Dent claimed that when he arrived at the home of Ryan and Linda S. on the evening
of February 4, 1998, Ryan began yelling at Dent, exclaiming that he did not want Dent
“coming around here, seeing my Mom.” Dent testified that Ryan immediately grabbed a
knife and moved toward Dent. To protect himself, Dent grabbed a vacuum cleaner and
raised it to his shoulder. When Linda S. jumped in between them, Dent turned to put the
vacuum cleaner down. As he was doing so, Ryan stabbed Dent in the back.

Ryan alleged that when he and Dent were arguing, Dent threatened to “crush him.”
Ryan further testified that Dent threw him to the ground and appeared to be reaching for
something in his pocket. To protect himself, Ryan got up and ran to the kitchen to grab a
knife. Dent then came after Ryan and again threw him into the ground, fallingon top of him.
Thetwo struggled violently on the floor until, at some point, Dent exclai med that hehad been
stuck with the knife. Ryan claimed that this was unintentional, that Dent “ probably fell on
it [the knife].”

Dent sustained serious injuries and was hospitalized as a result of the altercation.

II. Procedural History
Ryan turned himself into thepoliceon May 11, 1998, and three dayslater, on May 14,

1998, he appeared bef ore the District Court of Maryland, Montgomery County, sitting as a



juvenile court.* The District Court ordered that Ryan be detained at the Alfred D. Noyes
Children’s Center (“Noyes”) pending a “reverse waiver” hearing to determine whether his
case would be heard in ajuvenile or “adult” court.

On June 5, 1998, the petitioner was indicted in the Circuit Court for Montgomery
County for first degree assault and carrying a weapon openly with intent to injure. On June
10, 1998, the petitioner filed a motion to transfer his charges to juvenile court pursuant to
Article 27, Section 594A % The Circuit Court for Montgomery County held the “reverse
waiver” hearing on August 10, 1998, and on August 14, 1998, ultimately granted the motion
and ordered that the charges be transferred to juvenile court.

The State filed a petition in the District Court of Maryland, M ontgomery County,
sittingasajuvenile courton August 20, 1998, charging Ryan with delinquency based onfirst

degree assault, reckless endangerment, and carrying a weapon openly with intent to injure.

! Asof March 1, 2002, the Circuit Court for Montgomery County had jurisdiction over
juvenile causes. See 2001 Md. Laws 414.

2 Maryland Code (1957, 1996 Repl. Vol.), Art. 27, Section 594A(a) provided:

(a) Transfer to juvenile court. —In any case, except as provided
in subsection (b), involving achild who hasreached 14 yearsof
age but has not reached 18 years of age at the time of any
alleged offense excluded under the provisions of §3-804(e)(1)
or (4) of the Courtsand Judicial Proceedings Article, the court
exercisingjurisdiction may transfer the caseto thejuvenilecourt
if awaiverisbelieved to beintheinterest of thechild or society.

This portion of theMaryland Code was repeal ed by the Acts of 2001, ch. 10, 8§ 1 (effective
October 1, 2001), and is now located at Section 4-202 of the Criminal Procedure Article.
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The State al so sought the statutory maximum amount of restitution, $10,000.00, from Ryan
and his mother for Dent’s medical expenses.®

Ryan’ s adjudicatory hearing began on September 10 and continued on September 11,
1998. Pre-trial motions were heard and three of the State’s witnesses testified.” The
adjudicatory hearing, however, was fa from complete; the juvenile court scheduled the
hearing to resume on December 13, 1998. Ryan contested both his continuing detention at
Noyes’ and the duration of the delay between the hearings. The court refused to rel ease Ryan
and refused to move the adjudicatory hearing to an earlier date. As aresault, Ryan filed a
petition for awrit of habeas corpus in the Circuit Court for Montgomery County. At the
habeas corpushearing, the Circuit Court, without formally ruling, verbally directed that Ryan

be released from Noyes and that the juvenile court re-schedul e the date of the hearing for

3 Maryland Code (1957, 1996 Repl. Vol., 1999 Cum. Supp.) Article 27, Section
807(a)(3)(ii) provided, in relevant part:

As an absolute limit against one child, the child’'s parent, or
both, ajudgment of restitution issued under this section may not
exceed $10,000 for all acts arising out of asingle incident.

This portion of the Maryland Code was repeal ed by the Acts of 2001, ch. 10, § 1 (effective
October 1, 2001), and isnow located at Section 11-604(b) of the Criminal Procedure Article.

4 The emergency room physcian, thepolice officer who first arrived at the scene, and

the victim, Dent, testified during the September adjudicatory hearings.
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Asof September 11, 1998, Ryan had been detained for nearly four months at Noyes.
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within thirty days of September 10, 1998.° The juvenile court ref used to honor the Circuit
Court’ sinstruction regarding scheduling, but ultimately did release Ryan from Noyes. Upon
Ryan’s release, the Circuit Court determined that the petition for writ of habeas corpus was
moot and the petition was withdrawn.

The adjudicatory hearing resumed on December 14 and 15, 1998.” When it became
apparent, again, thatthe trial would not be compl eted during these schedul ed dates, the court
and counsel discussed scheduling issues again. The hearing was continued to January 13,
1999, and Ryan made no objection.

On the 13" of January, Ryan moved for amistrial alleging that he had been denied his
right to afair trial due to thelengthy and disjointed nature of his adjudicatory hearing and
because the recordings of the prior hearings were unintelligible, which he alleged was a

violation of Rule 16-504.® The motion for mistrial was denied, and the juvenile court

6 The propriety of the Circuit Court' s verbal directive at the habeas corpus hearing is

not bef ore us in this case.

! On the 14™ of December, the first day the hearings resumed, Ryan moved for a

mistrial for violation of Rule 16-504 which requiresthe court toreport verbatim all trials and
hearings. Portions of the copiesof the September 10" and 11" adjudicatory hearings were
inaudible which, Ryan argued, caused tremendous hardship in his preparation for the
resumed hearings, particularly with respect to the testimony of Dent. The court, after
listening to the master copy of the tapes found the quality to range from “almost lifelike
clarity to being somewhat fuzzy, particularly during parts of cross examination [of Dent]
conducted by [defense counsel].” Therefore, the court denied the motion for mistrial but
permitted Ryan the opportunity to review the master copy of Dent' s testimony prior to
resumption of histestimony.

8 The record indicates that Ryan actually renewed his earlier motion for mistrid from

the December 14, 1998 hearing, see supra note 7. The petitioner ex panded upon arguments
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resumed and compl eted the petitioner’ s adjudicatory hearing. The court found the petitioner
not involved in first degree assault, but involved in second degree assault, reckless
endangerment, and carrying a w eapon openly with intent to injure.

To the extent necessary, amore detailed description of the procedural history and the
pertinent portions of the transcripts of this case will be provided when discussing the issues
presented below.

III. Discussion
A. Waiver

The Court of Special A ppeals held that while the petitioner's complaint concerning
the “protracted and disjointed nature of the proceedings in this case” was valid, the
complaint, itself, was waived. See In Re Ryan S., 139 Md. App. 94, 111, 774 A.2d 1193,
1202 (2001). The intermediate appellae court asserted that the petitioner did not make a
timely objection to the court’s continuances and further claimed that any objection the
petitioner did make was based on a violation of Rule 11-114b.2 and not Rule 11-114b.1,

which was the basis upon which the motion for dismissal was argued.’ Id. at 111-12, 774

proffered at the December hearing, alleging tha the disjointed nature of the trial was
grounds, itself, for amistrial, but also that the nature of thetrial made the recordings of the
trial even more critical for adequate preparation and representation in afair trial. Theaudio
recordings of the hearings failed to capture significant portions of the petitioner’s cross-
examination of the witnesses.

’ Maryland Rule 11-114 provides for the scheduling of adjudicatory hearings, in
relevant part, as follows:
b. Scheduling of hearing.



A.2d at 1202-03. We disagree with the Court of Special Appeals. The conclusion that the
petitioner waived hisright to appellate review of the timeliness and continuity of histrial is
€rroneous.

Contrary to that which the Court of Special Appealsalludesis necessary to preserve
an issuefor appellatereview, aparty need not, in every circumstance, recite a specific litany
to constitute an objection to a trial ruling or course of action. Maryland Rule 4-323(c),
applicable to criminal cases, provides in relevant part:

For purposes of review by the trial court or on appeal of any

other ruling or order, it is sufficient that a party, at the time the
ruling or order is made or sought, makes known to the court the

1. Adjudicatory hearing. A n adjudicatory hearing shall be held
within sixty days after the juvenile petition is served on the
respondent unless a waiver petition is filed, in which case an
adjudicatory hearing shall be held within thirty days after the
court's decision to retain jurisdiction at the conclusion of the
waiver hearing. However, upon motion made on the record
within these time limits by the petitioner or the respondent, the
administrativejudgeof thecounty or ajudge designated by him,
for extraordinary cause shown, may extend the time within
which the adjudicatory hearing may be held. The judge shall
state on the record the cause which requires an extension and
specify the number of days of the extension.

2. Prehearing detention or shelter care. If the respondent isin
detention or shelter care, the adjudicatory hearing shall be held
within thirty days from the date on which the court ordered
continued detention or shelter care. If an adjudicatory hearing
isnot held within thirty days, therespondent shall bereleased on
the conditions imposed by the court pending an adjudicatory
hearing, which hearing shall be held within the time limits set
forth in subsection 1 of this section.
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action that the party desires the court to take or the objection to
the action of the court.

Aswestated in Lattisaw v. State, 329 Md. 339, 619 A.2d 548 (1993), where defensecounsel
failed to make a specific motion but indicated his disagreement with the court’s view on
whether the reluctance of a juror (as demonstrated by polling) should be a factor in
considering whether the verdict was defectiv e, aparty need only make known his* objection
to the action of the court.” Id. at 344, 619 A.2d at 550. See also Caviness v. State, 244 Md.
575,578, 224 A.2d 417, 418 (1966)(stating that “unless a defendant makestimely objections
in the lower court or makes his feelings known to that court, he will be considered to have
waived them and he can not now raise such objections on appeal”)(emphasis added).
Similarly, Maryland Rule 2-517(c), applicable to civil casesprovides, inrelevant part,

For purposes of review by the trial court or on appeal of any

other ruling or order, it is aufficient that a party, & thetimethe

ruling or order is made or sought, makes known to thecourt the

action that the party desires the court to take or the objection to

the action of the court.
In Mayor & City Council of Baltimore v. Theiss, 354 Md. 234, 729 A .2d 965 (1999), we
discussed the historical development of Rule 2-517 and, quoting from a predecessor rule,
Rule 17, noted that “[f]ormal exceptionsto therulingsor orders of the court are unnecessary;
... itissufficient that a party at the time the ruling or order of the court is made or sought,
makes known to the court the action which he desires the court to take. . . .” Id. at 245, 729

A.2d at 971 (quoting Court of Appeals Rule 17 (1945)); accord Univ. of Maryland Med. Sys.

Corp. v. Malory, ___ Md. App. _, : A2d _,  (2001), cert. denied 364 Md.



141, 771 A.2d 1070 (2001).

Thus, aslong asthe party, whetherin acivil or criminal case, clearly makesthe judge
aware of the course of action he or she desiresthe court to take and the reasons for such
course of action, the party shall have adequately preserved tha issue for appel late review.
See Everhart v. State, 274 Md. 459, 472, 337 A.2d 100, 107 (1975); Fowler v. Benton, 229
Md 571, 575, 185 A .2d 344, 347 (1962), cert. denied 375 U.S. 845, 84 S. Ct. 98, 11 L. Ed.
2d 72 (1963). While thejuvenile rules are silent on thismatter, thestandard for determining
preservation in criminal and other civil cases holdstruein juvenile cases aswell.

In the case at hand, the petitioner, without quegtion, alerted the court to his concerns
about the lack of continuity and the duration of the delays between the hearings. When the
adjudicatory hearing was initially scheduled, the petitioner expressed concern over the fact
that the judge only allowed for a half-day, but the court assured the petitioner that it would

“move cases’ if necessary to accommodate the hearing.'

10 The colloquy between the defense counsel and the court regarding the setting of the
adjudication date was as follows:

[The Court] ... S0, he'll be detained at Noyes, we'll
setahalf day hearing, adjudication hearing
in thirty days. And we should have a pre-
trial beforeit. Thatway, we'll gettogether
and really assess how many witnesses and
so forth. Yes?

[Defense Counsel] | wasgoing to say, just fromtalking to my
colleagues about the way that this works,
I mean, I’'m pretty sure that thisis going to
be an adjudication . . .

9



After the pre-trial motionswere argued and testimony from three State witnessestaken
on September 10 and September 11, 1998, it became apparent that the adjudicatory hearing
would not be completed. The court informed the partiesthat the adjudicatory hearing would
be continued to December 14, 1998. Giventhe length of the delay, counsel for the petitioner
reguestedthat the court rel ease the petitioner from Noyes. The court denied the motion based
on the seriousness of the injury inflicted upon Dent and the petitioner’ s three-month delay
in turning himself into the authorities.

Immediately after the judge denied the motion to rel ease the petitioner from custody,
the petitioner's counsel protested the amount of time between the hearings. The ensuing
colloquy was, in relevant part, as follows:

[Defense Counsel] Judge, now that you’' ve made your ruling
about his detention, | guess I would like to
revisit the issue of when we’re going to
hear this case. | mean, my understanding
of the statute is that, he’s entitled to have
an adjudication hearing within thirty days.
He, we're availableMonday. But | mean,
| think that he's either entitled to be
released, or . . . entitledto have his hearing
completed within thirty days so that he
can have a determination about whether
he’sinvolved or not involved.

[Court] Well if that, | mean, if that were the case
[defense counsel], then any time that a

[The Court] I'm going to move cases if I have to. I'm
setting it for ahalf day.
(emphasis added).
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casewent, went into asecond day, if it was
the thirty-first day, he would, he would be
entitlted to be released and the case
couldn’t be concluded. And what if itwas
a case that would takeamonthto try? . ..

[Defense Counsel] That’snot the stuation that we havein this

case.
[Court] I know that it’s not, but it could lead, it
could lead to that point. I'm very

distressed that this case can’'t be heard
sooner, | wishthat it could, it’s difficult for
me, as the trier of fact. But, unfortunately
... we have been given statutory authority
to handle termination of parental rights
cases, which are long, drawn out,
protracted proceedings that all of our
calendars are getting filled up with those
kinds of cases.
(emphasis added).

Thus, the petitioner’ s counsel expressed concern for both the length of delay between
the hearings and the fact that the petitioner would be in detention at Noyes for three more
months. The juvenile court then suggested that the petitioner file a motion to advance the
trial date becauserescheduling “would haveto be amatter thatwould be addressed to ... . the
[judgeincharge]. B ecauseif my calendar’ sgoing to bere-shuffled to put thiscasein earlier,
that would haveto come ... from [the judgein charge].” Petitioner’s counsel, again, stated

that the requirements of Rule 11-114 were being violated:

[Defense Counsel] And Your Honor, | would just like to say
that I, looking at [Rule] 11-114, my
reading of this rule says that the hearing

11



shall be held within thirty days. And if'it is
not to be held within thirty days .. . [t]hen
the Respondent shall be released. We are
not waiving.

**k*

[Defense Counsel] My . . . [b]elief is that the Court of
Appeals would say that if the trial was
beginning, just like a one hundred and
eighty day ruling, if the trial begins and
continues on the hundred and eighty first
and hundred eighty second day, you’ve
complied with therule. If the Court were
confronted where the trial begins on the
thirtieth day, and continues [un]til the
ninetieth day, | would say that the Court of
Appeals would say that that is not
complying. And I'm just asking Your
Honor to follow the rule and either
continue this trial. . . on Monday, or
release him today.

[Court] Okay, | feel that the rule has been
complied with. If you wish to file a
motion to advance, because it would
involveare-shuffling of the, of the Court’s
calendar, that | don’'t feel that | have the
authority to do, it should be addressed to
[the judge in charge], and I'll certainly be
happy to abide by hisruling.

(emphasis added).
Inresponseto thejuvenile court sruling,and in lieu of its suggestion, the petitioner’s
counsel filed for awrit of habeas corpus. The petitioner’s petition for writ of habeas corpus

was directed not only to advancing the trial date, but also to securing the release of the
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petitioner from Noyes.™ Itisclear that the petitioner’s concerns about the delay betw een his
hearings were presented in the context of the habeas corpus petition because the Circuit
Court verbally instructed the juvenile court to set a trial date within thirty days of September
10™ and release the petitioner from N oyes.
The judge in charge of the juvenile court refused, however, to accept the Circuit
Court’s verbal directive stemming from the habeas corpus petition:
[State] Y our Honor, we had a hearing [in response to a
habeas corpus petition] just a few minutes ago in
front of [the administrative judge of the Circuit
Court for Montgomery County]. [He] ... ordered
that the Juvenile Court is to seta trial date within

thirty days of September 10™. . .

[Court] Tell me something. How does this Circuit Court
order meto do that?

[State] Your Honor, | wastrying. ..

[Court] What jurisdiction do they have?

1 The defense counsel explaned, at the September 16, 1998 hearing bef ore the judge

in charge, why the habeas petition was filed:

[O]ur position issimply tha Ryan[‘s] . . . rightsareto have. . .
an adjudication completed within thirty days . . . And, if that
requiresY our Honor to move cases, then we believe that’ s what
Ryanisentitled to. Andif not, thenthereis aremedy under the
rule. And it’s not to say that the Court’s docket has to be
disrupted. Thereisaremedy under the rule, . . . the rule says he
needsto be released. We asked [the juvenilecourt judge] to do
one or the other of those requirementsin the rule, and he chose
to do neither and tha’swherewe aretoday and tha’swhy we
filed the habeas.

13



[State]

[Court]

[Court]

[State]

[Court]

| was trying to select that word carefully but . . .

Because | don't think they do, and 7’'m not going
to comply with an order of the Circuit Court.

* k%

Let him [act on the habeas corpus]. Because
frankly, he’s not running my Court, | object to
him trying to do so. | gave his Clerk, with you on
the phone, reasonswhy weweren’t able to set this
within thirty days. Judge Weinstein should
understand that this Court isthe same level asthe
Circuit Court, unfortunately, it still has the name
District Court. But, | am notgoing to do, I’'m not
goingtolet Judge Weinstein betheadministrative
Judge for this Court. He's not going to tell me
when I'm going to set casesin.

Okay.

I’m going to try to comply with the law . . . |
believe | have. And | will not permit the Circuit
Court to order meto set atrial date. If he wants
to release somebody on habeas corpus, it’s on
him.

(emphasis added). Notwithstanding the views of the judge in charge of the juvenile court,
the petitioner clearly made his objection to the untimeliness of the adjudicatory hearings
knownto the court. That the petitioner failed to specifically cite subsection b.1 of Rule 11-
114 isirrelevant. The petitioner chose to object to the juvenile court’s ruling by filing a
petitionfor habeas corpusrelief and further voiced his objections a the hearings thereafter.
At this juncture, it was within the power of the juvenile court to correct the error by

advancing thetrial date. Aswe have often stated, whether a court had the ability to correct
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an error isasignificant factor in determining w hether a party waived appellate review of his
or her complaint. See State v. Bell, 334 Md. 178, 189, 638 A.2d 107, 113 (1994)(asserting
that “[t]he interests of fairness are furthered by ‘requiring counsel to bring the position of
their client to the attention of the lower court at the trial so that the trial court can passupon,

and possibly correct any errors in the proceedings’”)(quoting Clayman v. Prince George's
County, 266 M d. 409, 416, 292 A.2d 689, 693 (1972)); Basoff v. State, 208 Md. 643, 650,
119 A.2d 917, 921 (1956)(stating that a party’s“failure to exercise the option [to object]
while it is still within the power of thetrial court to correct the error is regarded as a waiver
of it estopping him from obtaining a review of the point or question on appeal”).

After the juvenile court declared that it would not reconsider the scheduling of
petitioner’ sadjudicatory hearing, wecan find no fault in counsel’ s determination to concede
to the court’ sruling; in fact, he arguably had no choice but to yield to the court. See In re
Emileigh F., 353 Md. 30, 36-37, 724 A.2d 639, 642 (1999)(stating that when “ it was apparent
that [the court’s] ruling on further objection would be unfavorable to the defense. . . .the
absence of afurther objection did not conditute a waiver”)(quoting Johnson v. State, 325
Md. 511, 515, 601 A.2d 1093, 1094 (1992)). The Court of Special Appeals glossed over the
basisfor, and significance of, the petition for writ of habeas corpus by improperly qualifying
the petitioner' s motion as an objection “solely on the ground that he was being detained,”

when it is clear from the record that the length of the time between hearings was also a

crucial element of hisargument. See In re Ryan S., 139 Md. App. at 111, 774 A.2d at 1203.
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Furthermore, the intermediate appellate court improperly emphasized the distinctions of
subsectionsb.1 and b.2 of Rule 11-114 when it deemed the petitioner’ s objections to have
only fallen under subsection b.2. See id. at 111-12, 774 A.2d at 1203. As the Court of
Special Appeals, itself, stated inthisvery case, “[t]here isnological reasonto treat thethirty-
day requirement of subsection b.1 any differently than the thirty-day requirement of
subsectionb.2.” Id. at 109, 774 A.2d at 1201. The purpose of Rule 11-114 is notlimited by
its subsections; delays in juvenile adjudications, in general, subvert the overriding goal to
“rehabilitate and treat delinquent juveniles so that they become useful and productive
members of society.” Inre Anthony R., 362 Md. 51, 68, 763 A.2d 136, 146 (2000)(quoting
In re Keith W., 310 Md. 99, 106, 527 A.2d 35, 38 (1987)); see also Md. Code, (1973, 1998
Repl. Vol., 2000 Supp.), 83-802 of theCourtsand Judicid Proceedings Article (outlining the
purposes of the juveniledelinquency gatute). Put simply, Rule 11-114 guarantees juveniles
atimely adjudication, and should onefail to occur within the thirty days, adetained juvenile
is to be released."

The petitioner’ s objections to the scheduling of the adjudicatory hearing were clear

and apparent. Because he was detained at the time, both subsection b.1 and b.2 applied to

12

The Court of Special Appeals and the dissenting opinion fail to appreciate that the
hallmark of both subsections is a timely adjudication. That subsection b.2 also provides a
remedy for detained juveniles should the courts fail to provide the requisite timely
adjudication, does not mean that a detained juvenile who objects to the untimely nature of
his/her proceedings must specifically articulate whether he or she is objecting under
subsection b.1 or subsection b.2 in order to ensure that his or her right is preserved. So long
asitisclear fromtherecord, asit wasin thecase sub judice, that the juvenile objected to the
delays, we shall consider his Rule 11-114 right to atimely adjudication preserved.
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the petitioner’ s circumstances; that he may have chosen to emphasize one subsection over
the other in voicing his objection to the court does not mean that the petitioner waived his
right to protest the other. So long as the objection to the scheduling of the adjudicatory
hearingisclear,asit wasin this case, a party cannot be said to have waived hisor her ability
to protest the timeliness of the court’s scheduling under Rule 11-114.

B. Adjudicatory Hearing Requirements Under Maryland Rule 11-114.

A juvenile court, under Rule 11-114b.1, is only permitted to extend the time within
which it may hold an adjudicatory hearing for “ extraordinary cause shown.” Inrelevant part,
Rule 11-114b.1 provides:

However, upon motion made on the record within these time

limits by the petitioner or the respondent, the administrative

judge of the county or a judge designated by him, for

extraordinary cause shown, may extend thetime within which

the adjudicatory hearing may be held. The judge shall state on

therecord the cause which requiresan extension and specify the

number of days of the extension.
(emphasis added). The scheduling of a hearing pursuant to subsection b.2 also has similar
timerestrictions; it expressly states that the adjudicatory hearing “shall be held within the
time limits set forth in subsection 1 of this section.” See Rule 11-114b.2. Thus, the
extraordinary cause provision would be applicable al so to hearings scheduled for juveniles,
who at some point during the process, were detained. We discussed the criterion of

“extraordinary cause” in State v. Hicks, 285 M d. 310, 403 A.2d 356 (1979), with respect to

the scheduling requirementsfor criminal casesunder Article27, Section 591 of the Maryland
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Code.** We stated that while extraordinary cause is a fact-based determination made on a
case by casebasis, “[c]learly, . .. itiscausebeyond what isordinary, usual or commonplace;
it exceedsthe common order or rule and is not regular or of the customarykind.” Hicks, 285
Md. at 319, 403 A.2d at 361."* Extraordinary cause means for other than ordinary reasons.

The extraordinary cause standard in Rule 11-114 was chosen intentionally and with
purpose. The subcommittee on domestic and juvenile rules presented areport to the Rules
Committee on the proposed changes to Rule 914b which highlights the basis for the stricter
standard. T he subcommittee report stated:

in the opinion of the subcommittee, the standard w hich would

be set by a good cause provision would not be sufficient to
preserve the strong public policy which calls for the relatively

13 Article 27, Section 591 was later amended and the “extraordinary cause” provision

became*“good cause.” See 1980 Md. LawsCh. 378. T hischange occurred in part to “offer
the courts some leeway in the disposition of an extremely heavy case load.” See State v.
Frazier,298 Md. 422, 460, 470 A.2d 1269, 1289 (1984)(quoting testimony before the House
Judiciary Committee, February 12, 1980). Thus, with respect to the newly amended “ good
cause’ standard of Article 27, Section 591, we stated, “ particularly in light of the tesimony
before the Committee, clearly indicated alegislativeintent that crowded court dockets may
constitute sufficient cause for trying a case beyond the 180-day deadline.” Id. at 461, 470
A.2d at 1289.

14 We note that in In re Keith, 310 Md. 99, 527 A.2d 35 (1987), we refused to blindly
apply the holding in Hicks, i.e. that under the provisions of Rule 746, dismissal was
appropriate for the State’ s failure to comply with mandatory requirements of Rule 746, to
juvenile proceedings under Rule 914 because of the particular needs of juveniles who
encounter the justice system. Id. at 107, 527 A.2d at 39. That we disapproved of applying
the same sanction for aviolation of Rule 914 as for a violaion of Rule 746 does not mean
that interpretations of Rule 746 are per se inapplicable to juvenile proceedings under 914.
In fact we acknowledged that “Rule 914 and Rule 746 contain nearly identical language,”
but ultimately held that the identical language of the rules did not automatically warrant an
identical sanction for violation. Id. at 103, 527 A.2d at 37.

18



speedy hearing of juvenile matters.  Accordingly, the
subcommitteerecommendsthat the Rule beamended to include
an “extraordinary cause” provision.

The chairman of the subcommittee explained that the higher standard was based on
the pervasive perception that juvenile cases should be handled in amore expeditious manner
coupledwiththeexisting tendency to rel egate juvenil e casesto positionsof low priority. The
subcommitteefeared that agood cause standard might result in the granting of continuances
as a matter of course; thus, additional safeguards (extraordinary cause) were necessary to
ensure the swift disposition of juvenile cases.

Interestingly, the Rules Committee itself initially declined to accept the
subcommittee’s extraordinary cause standard, and instead selected a good cause standard
with the caveat that the Rulew ould expr essly statethat certain matters do not constitute good
cause. The proposed Rule stated, “[f]or the purposes of thisrule, the general congestion of
the court’s calendar or failureto obtain available witnesses onthe part of the petitioner shall
not constitute good cause.” Maryland Rules Committee Notes, Domestic and Juvenile
Subcommittee (October 16 and October 17,1981). Ultimately, the Rule was adopted with
an extraordinary cause standard, yet we find it significant that even under a good cause
standard, the Committee was unwilling to allow court congestion to be the basis for an
extension of thetime limits for ajuvenile’s adjudicatory hearing as prescribed by the Rule.

Without amore compelling reason, over crowded dockets do not constitute, and never

have constituted, “ extraordinary cause.” Seee.g. Frazier, 298 Md. at 458, 470 A.2d at 1288
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(stating that when “extraordinary cause,” contrary to “good cause” was required for
postponement of a criminal case, “it was arguable that, as a matter of law, overcrowded
dockets did not constitute sufficient cause for a postponement”). Today, not only are we
tasked to review the problematic practices of untimely or disjointed adjudicatory hearings as
witnessed in this case, but we must address the apparent adherence to this practice in the
Montgomery County juvenile justice system.

Commencing hearingsto technically beat the clock and then continuing those hearings
to datesfar beyond thatwhich was envisioned by Rule 11-114 appearsto have been achronic
problem in the Montgomery County juvenile court. The Court of Special A ppeals pointedly
cautionedthe Montgomery County juvenile systemto avoid thispracticein In re Vanessa C.,
104 Md. App. 452, 656 A.2d 795 (1995). The intermediate appellate court, in that case,
considered whether the provisions of Section 3-815 of the Courts and Judicid Proceedings
Article and Rule 914, regarding thelength that achild may be held in custody prior to aChild
In Need of Assistance (“CINA") hearing, were mandatory or directory. Id. at 458, 656 A.2d
at 798. The Court of Special Appealsinterpreted the mandate that “an adjudicatory hearing
... [be] held within thirty days,” to mean that the hearing did not need to be completed within
thirty days, but rather, “that the hearing [shall] be initiated within thirty days and completed
with a reasonable degree of continuity.” Id. at 459, 656 A.2d at 798 (emphasis added). In
explaining that which is contemplated by a reasonable degree of continuity, the Court of

Special Appeals stated, “a hearing once begun must continue, insofar as possible, on a day
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to day basis until completed.” Id. Particularly apropos to our discussion of the systemic
problemsin Montgomery County wasthe court’s elucidation of thepurpose for enunciating
theinherent continuity requirements for adjudicatory hearings: “ The evil sought to be avoided
is the present practice, at least in Montgomery County, of continuing cases . . . for periods
as long as thirty days, thereby prolonging the CINA determination for from three to five
months in some cases.” Id. (emphasis added). The practices within the juvenile justice
system in Montgomery County were so as to warrant admonition by the Court of Special
Appealsnearly seven years ago. Itisdisturbing, therefore, that thepresent case stands asyet
another example that this disapproved practice persists.

It isincontrov ertible that the juvenile court failed to comply with the requirements of
Rule 11-114; more troubling, however, isthat the record plainly manifests the court’s low
regard for the scheduling requirements of the Rule. We provide some excerptsfrom the case
sub judice to demonstrate this point.

The sole basis for the court’s postponements was overcrowded court dockets. On the
several occasionswhere scheduling wasdiscussed among thelitigantsand thejuvenilecourt,
delays were based on an apparent unwillingness to move other cases to accommodate the
requirementsof Rule 11-114. First, despite proffers by both partiesthat this casewould take
a considerable amount of time to adjudicate, (an assessment with which the court did not
disagreeon therecord), the court originally set the case for a half-day hearing (although, an

additional day was added subsequent to the hearing). At the hearing concerning the habeas
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corpus petition before the juvenile court on September 16, 1998, the State presented
testimony that the adjudicatory hearing was scheduled for hal f-days on both the 10" and 11"
of September despite the fact that “[gll of us, from fairly early on, felt that the case was
going to take a significant amount of time.”*> The court assured the parties that it would
move cases, if necessary, to accommodate the length of the hearing, but this pledge of
flexibility never came to fruition.

Second, the court scheduled the resumptionof the adjudicatory hearingsthree months
after theinitial hearing. Despitethe petitioner’ s objection to hiscontinuing detention and the
length of time between hearings, the court refused to rel ease the petitioner from Noyes and
refused to movethe adjudicatory hearing to an earlier date. The petitioner immediatelyfiled
for a writ of habeas corpus, pursuant to which, as mentioned earlier, the Circuit Court
indicated that it would decide in the petitioner’s favor if the hearing were not rescheduled
and the petitioner released. The juvenile court, however, refused to re-schedule the
adjudicatory hearing to an earlier date.

The court seemed unimpressed with respect to compliance with Rule 11-114 in
conformance with the concerns asexpressed In re: Vanessa C., supra. When discussing the

additional days needed for trial, defense counsel asserted, and the State agreed, that at | east

15 We should not be understood to maintain that a judge necessarily must accept a

party’s assessment of how long that party requiresto put on its case. In the present case,
however, both partiesagreed on the estimate for the length of the trial and the court did not
dispute that estimate on therecord.
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two more days would be needed to complete thetrid. The judge in charge of the juvenile
court responded:
“Just assume that | werein . . . of amind to start just clearing

dockets, which is going to generate huge upheavals, among
other people. But, just focusing for a time on this particular

case. If | do that, ... we're already past the thirty days, so
there’s no way to rectify it. . .. There’s no point in my trying to
do it.”

(emphasis added). Thejudge in charge of the juvenile court continued,

the truth is. .. | don’t have any more authority than anybody

else. .. [t]hey’vejust thrown this title at me, Judgein charge.

So, | get to make those kind of calls. So, ... I'll accept the

criticism for the Court, because | somehow got thisjob to try to

manage things. What I'm saying is, evenif | were to toss out a

whole bunch of other casesand have you start again tomorrow,

there’'sno . .. what’s the point, because we’ve already missed

the thirty days.
(emphasisadded). The State disagreed with thecourt’ sinterpretation of the Rule and argued
that the decision by the Court of Special Appealsinin re Vanessa C. supported theposition
that adjudicatory hearings should be completed within a reasonable time from
commencement. See In re Vanessa C., 104 Md. App. at 459, 656 A .2d at 798. At that point,
the judge in charge of the juvenile court agreed to ook at the court calendar again to see if
the case could be accommodated. The court recessed briefly, but uponreturn, again rejected
the requests to move the adjudicatory hearing to an earlier date because the move would

disrupt cases already scheduled:

Admittedly, many cases involv[ed] individuals who were not
being detained. But, [the judge in charge] made the decison,
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which | certainly totally endorse, that it would just be too, too
completely disruptive to the cases that are already calendared to
the individuals the attorneys who have already worked their
calendars around those dates, to start shuffling dates in
accommodation to thiscase.
To deny the petitioner hisright to timely and continuous adjudication under Rule 11-
114 on the basis of avoiding the generic disruption of the court calendar is unacceptable.*®
Avoidingthe“disruption” of acourt calendar, absent some evidence of aspecific explanation
of the weighing of the competing cases by the courtinitstriage, cannot take precedence over
the rights guaranteed by our statutes or rules of Court to juveniles subject to the justice
sysem. Thejuvenile court failed to honor this hierarchy of rights and seemingly placed the
rigidity of its docket ahead of the rights of an accused delinquent. Contrary to assertions by
thedissent, thereisno evidence on therecord that reflects that honoring the petitioner’ sright
to atimely adjudication would have prevented the court from honoring another juvenile’s
right to atimely adjudication, save themere assertion by the juvenile judgethat the court had
several termination of parental rights cases on its docket. Again, a specific explanation of
the exigencies of thecompeting casesin the court’ striage is necessary before we will accept

a crowded court docket as a basis for denying ajuvenilehis right to a timely adjudication.

Several adverse consequences result from the apparently systemic violations which

16 Not every postponement, even because of scheduling problems, necessarily constitutes

aviolation of Rule 11-114. "Extraordinary circumstances" isthe test. We hold merely that
a deliberate policy of fragmenting a case through the device of long and repeated
postponements over objection for no reason specific to the case itself will suffice to
constitute a violation.
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were specifically witnessed in this case. The petitioner and other juvenilesin his position
have aright to havetimely and continuous adjudication so that a determination can be made,
as quickly as possible, as to whether the juvenileisinvolved or not involved in the alleged
delinquent act. Thisright is of the highest priority because of the explicit guaranteein Rule
11-114, and in order to ensure that juveniles are given the benefit of all the rehabilitation and
treatment options available. See In re Anthony R., 362 Md. at 68, 763 A.2d at 146 (stating
that “the overriding goal of Maryland's juvenile statutory scheme isto rehabilitate and treat
delinquentjuvenilesso that they become useful and productive membersof society”)(quoting
In re Keith W., 310 M d. at 106, 527 A .2d at 38).

Infact, itisbecause of theL egislature’s particular interestsin rehabilitatingjuveniles
to ensurethat they become productive members of society that this Court previously hasheld
that mandatory dismissal is an inappropriate sanction for a// Rule 11-114 violations. See In
re Keith, 310 Md. at 107, 527 A.2d at 39 (“ We declineto undermine the legislature’ s efforts
by hastily applying arule to juvenile cases that was formulated to address problems inherent
in the adult criminal system. Accordingly, we conclude that the Hicks solution is an
inappropriate answer to violations of Rule 914.”) We noted in In re Keith, that contrary to
Rule 746 (therule atissue in State v. Hicks, 285 Md. 310, 403 A.2d 356 (1979)), Rule 914
(now Rule 11-114) wasnot enacted to fortify the requirements of amandatory statute enacted
by the Legislature. Id. at 105-06, 527 A.2d at 38. Rule 746 was largely enacted as aresult

of our summary approval of the Court of Special Appeals’'s decision in Young v. State, 15
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Md. App. 707, , 292 A.2d 137, __, aff’'d mem., 266 Md. 438, 294 A.2d 467 (1972),
overruled by State v. Hicks, 285 Md. 310, 334, 403 A.2d 356, 369 (1979), which held that
the time limitations set forth in Article 27, Section 591 of the Maryland Code (establishing
the 180-day rule for commencement of criminal trials)’” were merely directory, not
mandatory. Thus, based on the seemingly purposef ul enactment of Rule 746 in response to
the Young decision, we determined that mandatory dismissa for Rule 746 violations was
both the intended and required solution.

Again, because the Legislature had different goals and purposes behind enactment of
the Juvenile Causes Act, see 83-802(a) of the Courts and Judicial Proceedings Article, we

determinedthat mandatory dismissal of juvenile petitionswasnot therequired solution. That

o Article 27, Section 591 provides:

(a) Setting the date. — The date for trial of a criminal matter in
acircuit court:
(1) shall be set within 30 days after the earlier of:
(i) The appearance of counsel; or
(i) The first appearance of the defendant before the
circuit court, as provided in the Maryland Rules; and
(2) May not be later than 180 days after the earlier of
those events.

(b) Changing the date. — On motion of aparty or on the court's
initiative and for good cause shown, a county administrative
judge or a designee of that judge may grant a change of the
circuit court trial date.

(c) Court rules. — The Court of Appeals may adopt additional
rules of practice and procedure for the implementation of this
section in circuit courts.
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wedeclaredmandatory dismissal tobeinappropriate, however, doesnot meanthat dismissal,
itself, isinappropriate in all circumstances. In fact, in In re Keith, we stated that:

[ITn determining whether dismissal isan appropriate sanction for

aviolation of Rule 914 [now Rule 11-114], a judge presiding

over a juvenile cause should examine the totality of the

circumstances asrequired by Rule 1-201. In doing so,thejudge

must keep in mind the overriding purpose of the juvenile statute

alongwith thefact that this purposewill ordinarily not be served

by dismissal of thejuvenile proceeding. Neither thejuvenile nor

society should be denied the benefits of the juvenile's

rehabilitation because of a technical violation of Rule 914's

scheduling requirements. Nevertheless, we do not foreclose the

possibility that under some circumstances dismissal will be a

proper sanction.
310 Md. at 109-110, 527 A.2d at 40 (emphasis added). The juvenile courtin the case sub
judice failed to consider the totality of the circumstances in rendering its decision on the
motion to dismiss; it simply concluded that the structure of the juvenile system in
Montgomery County did not permit a “willy nilly” moving of cases previously scheduled.
Subsequently, when the motion to dismiss was renewed on January 21, 1999, the court did
consider, morefully, the prej udicethat allegedly bef ell the petitioner as aresult of the delays
between hearings but ultimately determined that the prejudice was not great and that
extraordinary cause for the rescheduling existed because “the Court’ s calendar simply could
not possibly accommodate [the petitioner’s case].”

Upon considering the totality of the circumstances in this case, we believe that

dismissal is the appropriate sanctionfor the Rule 11-114 violation. First, Rule 11-114 was

clearly violated; while the hearings were commenced within thirty days, the courtsfailed to
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complete the hearingswith a reasonable degree of continuity — athree month postponement
of the hearing in this case is hardly a reasonable interruption in the adjudicatory process.
Second, as we discussed, supra, no extraordinary cause was established for the delay.

Third, the lack of continuity and the length of the delay inherently and actually
prejudiced the petitioner. The combined detention, both actual and home electronic
monitoring, of the juvenile from the time he turned himself in to the final adjudication was
eight months. Home electronic monitoring, while not deemed “ detention” in theinstitutional
sense, remains a significant restriction on the liberty of a juvenile, as employment, school
attendance and other freedom of movement may still be denied the restrictee. Restrictions
ontheliberty of ajuvenileare particularly troublesome when rehabilitative programs are not
afforded the juvenile during detention or home restriction.’® The goal of providing swift
adjudicationsto juvenilesexists, in part, to ensure that the State quickly determinesthe type
of rehabilitative assistance most suitable for the offending juvenile. See Md. Code, 83-
802(a) (4) of the Courts and Judicial Proceedings Article.

In addition to the personal prejudices, the petitioner’s adjudicatory hearing was
adversely affected in several ways as aresult of the delays. A defense witness died during

the interval between the hearings. The State argues that this cannot be prejudice because a

18 In September, w hen the petitioner’ s counsel requested to resume the hearings sooner

than December, counsel noted that the petitioner had learning disabilities and attention
deficit, hyperactive disorder,and that while Noyesagreedto providethe petitioner with GED
books, it would not allow him into the GED program. Thus, the petitioner was “not being
provided any services . . .[and was]| putting his life on hold because of a Court’s calendar.”
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statement of the deceased witness was sti pul ated and entered into evidence.® Becausethere
was no other admissible basis for the statement without the actual presence of the witness,
this stipulation only occurred in the context of discussing prejudice when the petitioner
renewed his motion to dismiss at the hearing scheduled for the rendition of the verdict; all
evidence had been admitted and closng arguments heard at this point. Therefore, the fact
remains that the petitioner’s case was void of thiswitness s testimony. While the death of
awitness cannot, itself, be grounds for a mistrial or a dismissal, it is evidence of prejudice
and should be considered by the court.

Furthermore, the lack of continuity in the petitioner's adjudicatory proceedings
inherently prejudiced his ability to obtain a fair adjudication in that the finder of fact was
forced to pass judgment based on facts established in evidence from half-day hearings held
four monthsbefore. Despitethejuvenile court’ s assurancesthat itkept scrupul ous notes and
reviewed some portions of the recordings prior to judgment, and notwithstanding our
confidencein acourt’sability to recall such evidence, we are unpersuaded that theills of an
inherently disjointed process entirely were remedied thereby.

While courtsshould behesitant to dismissjuvenile casesfor violaionsof Rule11-114
and other applicable juvenile provisions, we find thecircumstancesof the present caeto be
a “most extraordinary and egregious circumstance|] . .. [which] dictate[s] dismissal asthe

sanctionfor thisviolation....” In reKeith W., 310 Md. at 109, 527 A.2d at 40. Therefore,

19 The statement was written by the witness prior to his death and given to the police.
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we hold that dismissal of the petitioner’'s case is an appropriate remedy for the flagrant
violations of Rule 11-114 by the M ontgomery County juvenile court.
C. Restitution

The juvenile court ordered the petitioner and his mother to pay $10,000.00 in
restitution to Kaiser Permanente for the company’s payment of the victim’s medical bills
pursuant to Section 3-829 of the Courts and Judicial Proceedings Article.® See Md. Code.
(1973, 1998 Repl. V ol), 83-829 of the Courts and Judicial Proceedings Article (“ The court
may enter a judgment of restitution against the parent of a child, the child, or both as
provided under Article 27, 8807 of the Code.”). The petitioner argues that (1) they do not
have the ability to pay the judgment; (2) restitution is inappropriate in this case because of
extenuating circumstances; and (3) an insurer may be awarded restitution only when it
directly compensates the victim, which did not occur in this case. Because we hold that the
statute does not permit a court to award an insurer restitution when that insurer did not
directly compensate the victim, we have no reason to address the other portions of
petitioner’s argument.

Article 27, 8807 provides, in part:

20 The State argued that Linda S. is not a party to this appeal because she had separate

counsel for the appeal to the Court of Special Appeals, but before this Court she is being
represented jointly with her son by the Office of the Public Defender. We disagree with the
State’ s presumption. The petitionfor writ of certiorari was submitted on her behalf, aswell
as the petitioner’s. The Office of the Public Defender elected to represent both parties on
appeal and Linda S. has not indicated that its representation of her is unauthorized.
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8§ 807. Restitution for crimes.

(8) Restitution upon conviction, acceptance of plea of nolo
contendere, etc.; priority of payment; reasons for not ordering
restitution. -- (1) A court may issue a judgment of restitution
directingadefendant to makerestitution in addition to any other
penalty for the commission of acrime, if:

* * %

(ii) The victim suffered actual medical, dental, hospital,
counseling, funeral, burial expenses, any other direct out-of-
pocket losses, or loss of earnings asadirect result of the crime;

* k% *

(4) A court need not issue a judgment of restitution under this
section if the court finds:

(i) That the defendant or liable parent does not havethe ability
to pay the judgment of restitution; or

(i1) Good causeto establish extenuating circumstances asto why
ajudgment of restitution is inappropriate i n a case.

(5) The court may order that restitution be made to:

* % *

(iii) A third-party payor, including an insurer, which has made

payment to the victim to compensate the victim for a property

loss or pecuniary loss under this subsection.
See Md. Code Ann. (1957, 1996 Repl. Vol., 1999 Supp.), Art. 27, § 807. Ininterpreting a
statute, our principle goal is to identify and effectuate the legislative intent. See Fister v.
Allstate Life Ins. Co., 366 Md. 201, 211, 783 A.2d 194, 200 (2001); Tipton v. Partner’s

Mgmt. Co., 364 Md. 419, 434, 773 A.2d 488, 497 (2001)(quoting State v. Bell, 351 Md. 709,

717, 720 A.2d 311, 315 (1998); Oaks v. Connors, 339 Md. 24, 35, 660 A.2d 423, 429

31



(1995)). Welook first to the actual language of the statute and w here the ordinary and plain
meaning of the language is dear and unambiguous, we implement the statute asit iswritten.
See Holbrook v. State, 364 Md. 354, 364, 772 A.2d 1240, 1246 (2001); In re Anthony R., 362
Md. at 57, 763 A.2d at 139-40; Jones v. State, 336 Md. 255, 261, 647 A.2d 1204, 1206-07
(1994).

The provision regarding restitution to third-party payors was added in 1982* in
response, in part, to our decisionin Montgomery v. State, 292 Md. 155, 438 A.2d 490 (1981),
which held that Article 27, Section 640, therestitution statute at that time of the Montgomery
opinion, did not permit court-ordered restitution for private insurance companies.?” See id.
at 161, 438 A.2d at 493. The provision now permits restitution to “[a] third-party payor,
including an insurer, which has made payment to the victim to compensate the victim for a
property loss or pecuniary loss under this subsection.” Md. Code, Art. 27, 8807(a)(5)(iii)

(emphasisadded). Whilepecuniary loss, asaresult of medica expenses, certainlyfallsunder

2 See 1982 Md. Laws, ch. 477.

22

Atthetimeof theMontgomery decision, Article 27, Section 640 provided,in pertinent
part:

(b) Restitution may be ordered upon conviction of certain

crimes.— Upon conviction for acrimewhere property of another

has been stolen, converted, unlawfully obtained, or its vdue

substantially decreased as a direct result of the crime, or where

thevictim suffered actual medical expenses, direct out of pocket

losses, or loss of earning as adirect result of the crime, the court

may order the defendant to make restitution in addition to any

other penalty provided f or the commission of the crime.

Md. Code (1957, 1976 Repl.Vol., 1980 Cum.Supp.), Art. 27, § 640.
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this provision, it is clear, when examining this provision in the context of others in the
section, that the L egislatureintended to compensaterhe victim for direct out-of-pocket | osses.
See Md. Code, Art. 27, 8807(a)(1)(ii)(providing compensation to the victim for “actual
medical, dental, hospital, counseling, funeral, burial expenses, any other direct out-of-pocket
losses . . ..")(emphasis added). Payments made by an insurance company to the hospital,
pursuant to an insurance coverage contract, are not a victim’ s direct out-of-pocket lossesfor
which he or she can be compensated.

Furthermore, restitution in this Stuation could not be for payment made to the victim
to compensate the victim because, quite simply, the insurance company never made a
payment to the victim to compensate the victim for his pecuniary loss. Restitution, in this
case, could only be sad to be for the pecuniary loss of the insurance company under the
legitimate termsof the contractinto which it entered with theinsured. Werefuseto read any
broader the language of the L egislature, so apparently carefully constructed to avoid such
situations. As we have stated, “where the Legislature in a statute expressly authorizes a
particular action under certain circumstances, the gatute ordinarily should be construed as
not allowing the action under other circumstances.” Mossburg v. Montgomery County, 329
Md. 494, 505, 620 A.2d 886, 892 (1993). Thus, where this statute expressly authorizes
restitution to third-party payors, such as insurance companies, for payments made to the
victim to compensate the victim for property or pecuniary loss, we shall construe the statute

as not allowing restitution in other circumstances.
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IV.  Conclusion

For thereasonsdiscussed above, we shall reverse thejudgment of the Court of Special
Appeals with instructions to that court to reverse the District Court of Maryland,
Montgomery County, sitting as a juvenile court. The petitioner did not waive hisright to
object to the Rule 11-114 violation and the circumstances of the violation in this case
warrants dismissal. Furthermore, the juvenile court erred in ordering the petitioner to pay
restitution to thevictim’ sinsurance company for paymentsthe company made directly to the
hospital because such restitution is not expressly permitted by the language of Article 27

Section 807.

JUDGMENT OF THE COURT OF SPECIAL

APPEALS REVERSED. CASE REMANDED

TO THAT COURT WITH INSTRUCTIONS

TO REVERSE THE JUDGMENT OF THE

DISTRICT COURT OF MARYLAND AND

TRANSFER THE CASE TO THE CIRCUIT

COURT FOR MONTGOMERY COUNTY

WITH INSTRUCTIONS TO DISMISS THE

JUVENILE PETITION. COSTS IN THIS

COURT AND INTHE COURT OF SPECIAL
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APPEALS TO BE PAID BY THE

RESPONDENT.

Concurring and Dissenting opinion follows:

35



IN THE COURT OF APPEALSOF

MARYLAND

No. 85

September Term, 2001

IN RE: RYAN S.

Bell, C.J.
Eldridge

Raker



Wilner
Cathell
Harrell

Battaglia,

JJ.

Concurring and dissenting opinion by

Raker, J., in which Bell, C.J,, joins

Filed: April 22, 2002



Raker, J., concurring in part, dissenting in part, joined by Bell, C.J.:

| join the judgment of the Court and joinin Part 111 C of the majority opinion insofar
asit reversesthe judgment of the Digrict Court, sitting as a Juvenile Court in Montgomery
County, on the grounds that the court erred in ordering petitioner and his mother to pay
restitution to Kaiser Permanente, the medical insurerinthiscase. | agreethat Maryland Code
§ 3-829 (1996, 1998 Repl. Vol., 2001 Supp.) of the Courts and Judicial Proceeding Article
does not permit a court to award an insurer restitution when the insurer did not directly
compensate the victim. Unlike the majority, however, | would affirm the judgment of the
District Court adjudi cating Ryan S. asadelinquent. Accordingly, | respectfully dissent from
the judgment of the Court dismissing the delinquency petition.

A preliminary comment isin order regarding the tone of the magjority opinion. Inthis
case, the Court’ s stern rebuketo the District Court has little precedential valueinasmuch as
the disjointed nature of juvenile trials is unlikely to reoccur in the future now that juvenile
proceedings in Montgomery County have been transferred from the District Court to the
Circuit Court. The Circuit Court has the resources, including the back-up judges, to assist
in the event a case carriesover to the next day. Such resources previously were unavailable
to the District Court. This Court administers astronger dose of medicine than is warranted
sincethe“epidemic” isover. In my view, the Court uses unnecessary and unwarranted harsh
language to admonish and take to task a hard working bench in a matter that is unlikely to

be repeated in the future.



The judge in charge in the District Court, Juvenile Division, was far from cavalier
about the problems in scheduling. The majority glosses over the judge’ s explanations and
concernsfor thedelays of thetrial. For example, the court expressed “distress that this case
can’t be heard sooner, I wish that it could. . . But, unfortunately, ... we have been given
termination of parental rights cases, which are long, drawn out, protracted proceedings that
all of our calendars are getting filled up with those kinds of cases.” The court did not “place
therigidity of its docket ahead of therights of an accused delinquent.” M gj. op. at 25. If the
court continued to hear the case of Ryan S. in lieu of a previously scheduled delinquency,
termination of parental rights or CINA case, all of which have time constraints, another
juvenile’ s rights would suffer.

| think it patently unfair for this Court to suggest that the trial judge simply was
unwilling to move other cases to accommodate the requirements of Rule 11-114 or that the
court was unconcerned about the scheduling of this case. The judge was keenly aware
“about the administration of the court’ and thefact that, if this casewas heard to completion,
other equally pressing cases would be bumped from the docket. The judge raised the
scheduling problem, and offered to sit until eight o’ clock in the evening, muchto the chagrin
of defense counsel. After the judge raised the scheduling issue, the following exchange
occurred:

“IDEFENSE COUNSEL]: Yeah, that's fine. We're not
complaining, we're happy. Are we happy? Oh, we're not

happy.



COURT: Well, | got some bad body language.

[SECOND DEFENSE COUNSEL ]: I justmade afaceabout the
eight o-clock part.

COURT: We have to, we have to finish this case in one more
trial session, we really do.”

Themagjority asserts that “thereisno evidence on therecord that reflects that honoring
the petitioner’ sright to atimely adjudication would have prevented the courtfrom honoring
another juvenile’ sright to atimely adjudication, save the mere assertion by thejuvenilejudge
that the court had several termination of parental rightscaseson its docket. Again, aspecific
explanation of the exigencies of the competing casesin the court’ striage is necessary before
we will accept a crowded court dockets asabasisfor denying ajuvenile hisright to atimely
adjudication.” Maj. op. at 24. The characterization of the judge’s concerns as a “mere
assertion . . . that the court had several termination cases on its docket’ evinces a lack of
understanding of a busy trial court and the challenges inherent in court administration.

On September 16, 1998, the assistant Sate’ s attorney and defense counsel appeared
before the Circuit Court for Montgomery County, Administrative Judge Paul Weinstein
presiding, & a hearing on petitioner’ s Petition for a Writ of Habeas Corpus. At the habeas
hearing before the Circuit Court, defense counsel explicitly told Judge W einstein about the
juvenile court docket problems. The taperecorded record of that hearing reveals asfollows:

“[A]t your Honor’s urging, we tried to see if [the judge in
charge] could find us a date within 30 days. [The judge in

charge] said that that is not possble without violating some
other juvenile regpondent’ srights, and that hewasnot willing to
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do that. He said that they looked at every date in the calendar

to see if itwas possible to comply with this rule, and that he was

not able to do it.”
See Ryan [S]. v. Alfred Noyes Children’s Center, Circuit Court for M ontgomery County,
Misc. Pet. No. 13288, recording of hearing. Defense counsel also told Judge Weinstein that
the Juvenile Court had offered him one day in the middle of November. Ryan’s counsel
rejected the November date offered by the District Court because he had another trial
scheduled for that date, and he believed that two consecutive days were necessary. Thus, it
was not solely the juvenile court’ s crowded docket, but also Ryan’ s attorney’ s schedule, that
contributed to the delay of Ryan’s hearing.

Turning to the sanction imposed by the Court, | do not believe that the delinquency
petition should be dismissed for two reasons: first, petitioner waived the asgument that his
hearing was so disjointed as to deny him a fair and expeditious adjudication; and second,
petitioner was not prejudiced. The Court of Special Appeals, in affirming thejudgment, held
that, “[a]lthough we are concerned about the protracted and disjointed nature of the
proceedingsin this case, Ryan’s failure to timely raise the continuity argument below has
resultedin awaiver of thatissue on appeal.” Inre Ryan S., 139 Md. App. 94, 111, 774 A.2d
1193, 1202 (2001). | do not condone the protracted and non-sequential nature of the
proceeding, but | agree with the Court of Special A ppeals that the issue was waiv ed.

On the question of waiver, the majority maintains that “the petitioner, without

question, alerted the court to his concerns about the lack of continuity and the duration of



the delays between the hearings.” Maj. op. at 8.' | read the record differently, as did the
Court of Special Appeals. Themajority isincorrect when it says that “[t]he Court of Special
Appealsglossed over thebasis for, and significance of, the petition for writ of habeascorpus
by improperly qualifying the petitioner’s motion as an objection * solely on the ground that
he was being detained,” when it is clear from the record that the length of time between
hearings was also a crucial element of his argument.” Maj. op. at 15. Moreover, the
majority’ saccount of the habeas corpus proceedingsisinaccurate, speculative, and based on

an incompl ete record.?

The problem with the majority’ sanalysisisthat it does not distinguish between two distinct
bases for objection, one under Rule 11-114(b)(1) and the other under 11-114(b)(2). Stated
succinctly, 11-114(b)(1) creates a juvenile's right to an adjudicatory hearing within a
specifiedperiodfollowing service of thejuvenile petition. Under Rule 114(b)(1), thehearing
need not be completed within 30 days, but must be commenced within that time period,
althoughthereis caselaw to the effect that the hearing must be completed with areasonable
degree of continuity, meaning that, where possible, it must continue on a day-to-day basis.
See In re Vanessa C, 104 Md. App. 452, 656 A.2d 795 (1995). Rule 11-114(b)(2), on the
other hand, addresses a juvenile’s right to be released if a hearing is not held within thirty
days from the date on which the court ordered continued detention. Rule 11-114(b)(1) and
11-114(b)(2) create different rights, and neither the Rules nor case law suggest that an
objection made under 11-114(b)(2) constitutes an objection under 11-114(b)(1), or vice
versa.

The majority incorrectly reasons that petitioner’s objection to continuous detention,
raised under 11-114(b)(2), was the equivalent to an objection to the nonsequential nature of
thetrial under 11-114(b)(1). | am unconvinced by the majority’s attempt to cobble together
an objection under 11-114(b)(1) from petitioner’s repeated objections to his detention in
violation of 11-114(b)(2).

*The majority misstates the “verbal order” of Judge Weinstein. The Circuit Court did not
order the juvenile court to “re-schedule the date of the hearing within thirty days of
September 10, 1998” but instead focused on the proper aim of awrit of habeas corpus, i.e.,
to release a person from unlawful detention. The court told counsel to

“tell the [judge in charge] that if he does not set a hearing to conclude this
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A reading of the habeas petition supports the Court of Special A ppealsinterpretation,
as does the fact tha the petition was withdrawn by defense counsel, and dismissed by the
Circuit Court, upon Ryan’ srelease from detention.® The habeas petition, filed in the Circuit
Court for Montgomery County, prayed only that the Circuit Court “order his immediate
release from detention with appropriate conditions.” See Ryan [S]. v. Alfred Noyes
Children’s Center, Circuit Court for Montgomery County, Misc. Pet. No. 13288.

Throughout the hearings, Ryan’s concern with the scheduling was that he was
detained at the Noyes Children’s Center, not that he was denied atimely and expeditious
hearing. Judge Peter Krauser, writing for the Court of Special Appeals, stated:

“The record shows that Ryan objected to the delay of his
adjudicatory hearing solely on the ground that he was being
detained at the Noyes Children’ s Center in violation of Rule 11-
114(b)(2). He did not at that time claim that such a delay
constituted a violation of due process or a violation of
subsection (b)(1) of thatRule. Infact, Ryan never moved for an

expedited hearing, as the circuit court had originally suggested
he do, nor did he move, atthat time, for amistrial based on Rule

matter within 30 days of September the 10", that come Monday, I’ m releasing
Mr. S. on certain conditions. And, you can relay to [the judge in charge] that
he better establish some procedures to get these people who are incarcerated
before the Court as ordered . . . as directed by the statute. Otherwise, he's
going to get arash of orders from this Court ordering himto do it.”

*The majority downplaysthe factthat when the District Court released Ryan from detention.
Ryan’s counsel filed in the Circuit Court a Motion to Dismiss Petition for Habeas Corpus,
requesting the court dismiss the petition for writ of habeas corpus as moot because he was
released on electronic monitoring and that “he [was] no longer being detained illegally.”
Contrary to the majority’s claims, the length of the hearing was raised only as a basis for
Ryan’s release from detention, not as a complaint that Ryan was denied a fair or speedy
adjudication.



11-114(b)(1).”
In re Ryan S., 139 Md. App. at 111-112, 774 A.2d at 1203 (emphasis added).

On December 14, 1998, Ryan moved for thefirst imefor amistrial. The sole ground
for the motion wasthat thetapes of the earlier proceedingswereunintelligible and, therefore,
he could not adequately prepare for his re-cross-examination of Dent. He never suggested
to the court that the disjointed nature of the hearing violated hisright to afair trial. After
listening to the master tapes, the court denied that motion with the understanding that Ryan's
counsel would be afforded the opportunity to review the master tapes before Dent resumed
testifying.

The next day, December 15, 1998, the court indicated that the case would not
conclude on that date. No objection was made by defense counsel to continuing the hearing
to January 13, 1999. Infact, defense counsel stated that acontinuance until January 13, 1999
was “fine.” The court suggested to counsel that, when the case resumed on January 13th,
1999, the proceedings last until 8:00 p.m., if necessary, to conclude the hearing.

When the hearing resumed on January 13, 1999, Ryan moved for a mistrial, alleging

for thefirst time the denial of hisright to afair trial because of the protracted and disjointed

“The majority finds that the “audio recordings of the hearings failed to capture significant
portions of the petitioner’ s cross-examination of the witnesses.” Maj. op. at 6 n.8. Thisis
misleading because it is clear from a reading of the record as a whole that counsel was
referring to his cassette copy of the record, not the official court recording, which provided
a complete and audible record of the entire proceedings. The trial court offered defense
counsel an opportunity to listen to the master tape recording of the proceedings.
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nature of his adjudicatory hearing. Asalternative relief, petitioner’ s counsel requesed that
the court “review, or listen to the entire tape of the proceedingsin this matter.” Denying the
mistrial motion, the court stated, “1 have been taking very good notes in the case, and if . .
. when it comes down to it, | don't feel that | [can] make a decision without reviewing the
tapes, | will do so.” The hearing concluded and the court deferred its ruling until January
21, 1999.

When the proceedings resumed on January 21, 1999, Ryan renew ed his motion for
mistrial and also moved to dismiss the charges. The court denied both motions, noting that
there was “ extraordinary cause” to justify the multiple continuances in the case because the
“Court’ s calendar simply could not possible accommodate it.”

The Court of Special Appeals was correct in finding waiver. Judge Krauser noted:

“In the case sub judice, Ryan waited until January 21, 1999,
followingfive days of testimony and two continuances, to move
unconditionally for a mistrial or a dismissal of his case. By
waiting to object to the disjointed hearing procedure until the
final day of the adjudicatory hearing when all that remained was
the courtsruling Ryan gave the court no opportunity to possibly
correct any errorsin the proceedings. Had Ryan filed amotion
for expedited hearing, as the circuit court had suggested on
September 11, 1998, or moved earlier for amistrial or dismissal,
the circuit court could have addressed his concerns and
rescheduled his case to an earlier date.”
In re Ryan S., 139 Md. App. at 113, 774 A.2d at 1203-1204 (internal quotation marks and

citationsomitted). After reviewingtherecord, | am also unableto find any objectionto the

disjointed nature of petitioner’s hearing before the final day of the hearing.



Turningto theremedy crafted by the Court, perhapsthere was not extraordinary cause
for the continuances granted by the trial court. But, even assuming extraordinary causewas
lacking, dismissal is unwarranted. Ryan’s case was not prejudiced by the witness' s death.
He was not an eyewitness to the criminal event or to any material aspect of the case, and as
the Court of Special Appeals noted, his testimony had no bearing on the primary issue of
whether Ryan actedin self-defense. Inany event,without objection, there was an agreement
as to his tegimony. Petitioner hasshown no prejudice.’

As a basis for dismissal, the majority states that “the lack of continuity in the
petitioner’s adjudicatory proceedings inherently prejudiced his ability to obtain a fair
adjudication in that the finder of fact was forced to pass judgment based on facts established
in evidence from half-day hearings held four months before.” Maj. op. at 30. Unlessthe
majority isimplying that petitioner was denied a fair trial because the trial judge ruled on
facts gleaned from nonsequential hearings held over four months, and therefore, he could not
remember the facts of thecase, | fail to see the relevance of the statement. It seems to me
that the majority disguises its refusal to accept the judge’s word that he had taken steps to
insurethat hewas familiar with the salient facts and issuesin petitioner’ s case by stating that

the Court has “confidence in [the hearing] court’ s ability to recall such evidence.” Magj. op.

*The Court discusses personal prejudiceallegedly suffered by Ryan S. asaresult of thedelay.
Maj. op. at 29, n.19. Petitioner s mother told the Circuit Court that Ryan was 17 years old,
that he was not in school, that he had ajob offer and that he was planning to enroll inaGED
program. Thereis no evidence that the disjointed nature of the hearings contributed to his
less than bright situation.
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at 29. Despite the Court’s professed confidence in the trial judge, the majority concludes
that “the illsof an inherently disjointed process” were not entirely remedied by the hearing
judge’sactions. Id. | suggest that thetrial judgerecalled all the facts and petitioner was not
denied afair hearing simply because there was adelay in the hearings.

The record shows that the trial judge had a firm grasp on the facts and legal issues.
In delivering his opinion, he candidly explained his preparation as follows:

“To that end, | did obtain tape recordings of thetrial, and ... | have
listened to, not the entirety of the testimony, but that, those parts of the
testimony that | felt to be crucial to making adeterminationinthiscase. And,
to that end, | listened to the testimony of M r. Dent, both on direct and cross as
relating to the events of February 4.

With respect to the other incidentsin Mr. Dent’slife, | did not listen to
those, | reviewed my notes, they weredetailed. | also. .. the, in effectrebuttal
or theRespondent’ switnesses, who addressed those sameissuestestified much
later in the trial, and their testimony was very fresh. So, if anything, that
testimony which was foremost in my mind was . . . the alternate versons or
supplemental versions of those events.

But, with respect to the events of Dec . . . February 4™, 1998, | did
listen carefully to . .. both the direct and the cross . . . redirect of Mr. Dent. |
also compared them with my notesand found that . . . | was happy to note that
my notes were, were very accurate as to the testimony of Mr. Dent.

| listened also to the testimony of Linda[S].asrelating to the events of
February 4". Thetestimony of Ryan S., | did not listen to, because | had heard
itlive,just only aweek ago, again, had very good notes on that and did not feel
that that w as necessary, nor was that even really part of the motion.”

In addition, Ryan S was not detained for eight months, as represented in the majority
opinion. See Mag]. op. at 28. Ryan was initially charged on February 4, 1998, as an adult
with the charge of attempted second degree murder. He then disappeared for three months,

finally turning himself into the policeon May 11, 1998. Pursuant to arequest by petitioner’s
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counsel, Ryan was released on electronic home monitoring on September 18, 1998. Other
than the mere possibility that electronic monitoring and home detention may restrict a
person’s movements and employment, school attendance or other choices there is no
evidence in this record that Ryan’s opportunities for employment or schooling were
restricted. | do not minimize a four month period of detention; however, the facts are not as
egregious as the majority represents.

Finally, | address the last basis for the majority’s decision: that the Montgomery
County Juvenile Court suffersfrom achronic inability to hear juvenile casesin a reasonably
continuous manner. See Maj. Op. at 20. Assuming that the District Court repeatedly
scheduled cases “to beat the clock” under Rule 11-114, the “practice” isover. Aswe said
in In re Keith W., 310 Md. 99, 527 A.2d 35 (1987), only the most extraordinary and
egregious circumstances should be allowed to dictate dismissal as the sanction for the
violation of a procedural rule. Id. at 109, 527 A.2d at 40. In my view, without any
demonstrationof real, not manufactured, prejudice, dismissal isinappropriate. Petitionerwas
not denied a fair adjudicatory hearing by what | concede is an undesirable practice, and the
extreme sanction of dismissal is unwarranted.

Chief Judge Bell has authorized me to state that he joins in the views expressed

herein.
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