Liverpool v. Balt. Diamond Exch., Inc., d/b/a Radcliffe Jewelers, No. 89, September Term,

2001.

CIVIL ACTION — STATUTORY INTERPRETATION — UNIFORM COMMERCIAL
CODE — MARYLAND LAYAWAY SALES ACT - LAYAWAY AGREEMENT -
SPECIAL ORDER TRANSACTION — C.0.D. TRANSACTION

(1)

(2)

The sales transaction in the instant case is governed by the Maryland Uniform
Commercial Code (“the U.C.C."), presently codified at Maryland Code (1975, 2002
Repl. Vol.), Commercial Law Article, 88 1-101-10-112. The Court was required to
determine whether Petitioner was entitled to the additional protections afforded
consumers under the Maryland Layaway Sales Act (“the Act”), which is presently
codifiedin Md. Code (1978, 2000 Repl. Vol.), Commercial Law Art., 8§ 14-1101-14-
1110. The Act establishes procedures to be followed by a seller and a buyer who
enter into alayaway agreement and provides for their respective remedies in case of
default. Section 14-1101(g)(1)(i)-(iii) identifies those d ements necessary to create
a “layaway agreement.” Subsection (g)(2) provides that “layaway agreement”
includes special order transactions as defined in 8 14-1101(k)(i)-(iv). While the
respective terms of “layaway agreement” and “special order transaction” are
incompatible, the Court determined that in light of the statute’s text, legislative
history, and the Act’s rolewithin the statutory scheme of the Consumer Protection
Act, Md. Code (1975, 2000 Repl. Vol., 2001 Supp.), Commercial Law Art., 88 13-
101 et seq., the most reasonable reading of theterm “includes” within the context of
subsection (g)(2) is to infer a legidative intent to extend application of the Act to
encompass special order transactions in addition to layaway agreements within the
meaning of subsection (g)(1).

In accordance with subsection (g)(3) a“‘layaway agreement’ does not include abona
fideC.O.D. transaction” asdefinedin § 14-1101(d). Respondentargued that thesale
inthe present case was an excluded C.O.D. transaction, and therefore the Act wasnot
applicable under the circumstances. Asthe Act isa part of the statutory framework
of the U.C.C., the Court read § 14-1101(d) in conjunction with the relevant U.C.C.
provisionsconcerning delivery C.0.D.. Whilethe U.C.C. does not define expressly
the term “C.O.D.,” 8§ 2-513 provides that a delivery C.O.D. (or like terms, e.g.,
“collectondelivery” or “cash ondelivery”), implicitly deprives abuyer of an entitled
right to inspect goods before making payment. While a buyer may waive his or her
right of inspection, see 8 2-513(1), there must be some indicia of hisor her consent
to do so. The Court determined there was nothing in the record to indicate an
agreement between the parties designating the sale as a C.0.D. transaction, and
accordingly, the C.O.D. exclusion did not apply.
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This case was initiated by Noel S. Liverpool, Petitioner, against Baltimore Diamond
Exchange, Inc., d/b/a Radcliffe Jewelers, Respondent, as a civil action in the District Court
of Maryland, sitting in Baltimore County. Petitioner’s complaint for money damages was
based on Respondent’ s alleged violations of the Maryland Layaway Sales Act (“the Act”),
codifiedin Maryland Code (1978, 1990 Repl. Vol.), Commercial Law Article, 88 14-1101-
14-1110." Theinstant case requiresthatwe addressthe construction and i nterpretation of the

Act for the first time since its enactment in 1978.

The issue here is whether Petitioner’s purchase in October 1998 of a certain watch
from Respondent’ sjewelry store constituted alayaway agreement subject to the obligations
and remedies provided under the A ct.> After abench trid on 2 November 2000, the District
Court judge found that the disputed sales transaction constituted a “bona fide C.O.D.
transaction” as defined by the Act and, as such, was expressly excluded from the additional

protections afforded under the Act by virtue of 8§ 14-1101(g)(3), which provides that a

! Unless otherwise indicated, all statutory citations herein are to Md. Code (1978,
1990 Repl. Vol.), Commercial Law Article, 8§14-1101-14-1110. The Maryland Layaway
SalesAct (“theAct”) ispresently codifiedin Md. Code (1978, 2000Repl. Vol.), Commercial
Law Art., 88 14-1101-14-1110.

> The sales transaction in the instant case is governed by the Maryland Uniform
Commercial Code (“theU.C.C.”),whichispresently codified atMd. Code (1975, 2002 Repl.
Vol.), Commercial Law Art., 8§ 1-101-10-112. Unless otherwise indicated, all statutory
citationsherein concerningthe U.C.C. areto Md. Code (1975, 1997 Repl. Vol., 1998 Supp.),
Commercial Law Art., 88 1-101-10-112. See § 2-102 (stating that Title 2, the Sales Article
of the U.C.C., appliesto “transactionsin goods,” separately defining “goods” in § 2-105(1)
as “all things (including specially manufactured goods) which are movable at the time of
identification to the contract for sale. . ..”). Atissueiswhether Petitioner is afforded the
additional protection provided consumers under the L ayaway Sales Act.



layaway agreement “ doesnot include abonafide C.O.D. transaction.”® Concluding that the
Act did not apply under the circumstances, the trial judge deducted Respondent’s lost profit
from Petitioner' s down payment of $4,620, and entered ajudgment in Petitioner’s favor for

the balance in the amount of $2,870, together with costs.

Petitioner noted atimely appeal to the Circuit Court for Baltimore County, pursuant
to Maryland Rule 7-103* and Md. Code (1998 Repl. Vol., 2001 Supp.), Courts & Judicial
ProceedingsArt., § 12-403(a),” alleging that the trial judge erred as a matter of law by mis-
characterizing the sale as an exempt “C.O.D. transaction.” The Circuit Court affirmed the

District Court’s judgment.

® The District Court judge’s oral ruling does not gopear in the transcript of the trial
proceeding, asthe tape recording “ abruptly” and inexplicably ended prior to rendition of her
oral decision. For gopellate purposes, the parties stipulated that the trial judge determined
that the transaction was subject to the C.0.D. exclusion. See § 14-1101(g)(3). On appeal,
the Circuit Court judge, in her Memorandum Opinion, found that thetrial judge “ concluded
... that thiswas a special orderitem, and that the transaction was properly characterized as
a C.0.D. transaction,” and “therefore was not governed by the Layaway Sales Act.” See
Bradley v. Hazard Tech., 340 Md. 202, 211, 665 A.2d 1050, 1055 (1995) (noting that “[i]f
the circuit court finds that a record sufficient for afair consideration of the gppellate issues
can be reconstructed, the appeal should proceed on that record.”). See also Maryland Rule
7-113(b)(1)(A) (permitting parties to proceed on appeal by stipulation in the Circuit Court
based on only that portion of the testimony they agree is relevant to the appeal).

*Maryland Rule 7-103 details the method of securing appellate review in the circuit
court.

>Md. Code (1998 Repl. Vol., 2001 Supp.), Courts & Judicial ProceedingsArt., § 12-
403 (a) statesthat, “[a]n appeal from the District Court sitting in one of the counties shall be
taken to the circuit court of the county in which judgment was entered.”
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We granted Petitioner’s timely petition for writ of certiorari, Liverpool v. Balt.
Diamond Exch., Inc., d/b/a Radcliffe Jewelers, 366 Md. 274, 783 A.2d 653 (2001), which

raised the following questions:

(1) Does an agreement for the sale of consumer goods,
which satisfies the definition of a “special order
transaction,” also have to satisfy the definition of a
“layaway agreement” in order to be protected by the
Maryland L ayaway Sales A ct?

(2) Can an agreement that satisfies the definition of a
“special order transaction” also constitute a “C.O.D.
transaction” ?

The Record

We recount the underlying facts as reviewed by the Circuit Court:

This appeal arisesfrom an October 22, 1998 transaction
Mr. Liverpool conducted at The Baltimore Diamond Exchange,
doing business as Radcliffe Jewelers (“Radcliffe’s’) in
Towsontowne Center, while shopping for a Christmas present
for hiswife. Mr. Liverpool selected a Philippe Charriol!® watch
from a catalogue of goods sold at Radcliffe’s. Although the
price listed in the catalogue was $10,500, Mr. Liverpool
negotiatedthe price down to $7,000. Because theitem had to be
special ordered, he was told he had to put down at least a 50%
deposit. Mr. Liverpool paid adownpayment of $4,620, with the
balance to be paid when the item was delivered prior to
Christmas. The sales receipt that was issued did not mark the
item as a special order. Radcliffe’s stated this was an
“oversight.”

® Throughout the trial court tesimony, Petitioner and Respondent refer to the brand
name of the watch as “Philippe Charriol.” In fact, according to the manufacturer/supplier’s
invoice, thebrand name is “Philippe Carriol®.”
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Thewatch that was ordered is characterizedasa*limited
editionwatch.” Radcliffe’splaced aspecial order for the watch,
which included Mr. Liverpool’s particular specifications, and
checked with the manufacturer to see if it would be available,
since it was a limited piece. The order was placed by
Radcliffe’s in late October, and Radcliffe’s was billed for the
item.  When it was delivered, Radcliffe’s attempted on
numerous occasions to page Mr. Liverpool, but received no
response. According to Mr. Liverpool’s testimony, when the
watch was not available by Christmas, it slipped his mind until
he returned to the store the following year.

The testimony was disputed as to what occurred
thereafter, but specific findings on what then occurred areof no
real consequence to the legal analysis!” At some point, Mr.
Liverpool demanded hismoney back, and the storerefused. The
watch was ultimately sold for $5,250 which constitutes alossof
profit on the original transaction with Mr. Liverpool of $1,750.

At trial, Mr. Liverpool contended that Radcliffe’s
violated the provisions of Maryland’ s Layaway Sales Act, Md.
Commercial Law (“CL"), 8§ 14-1101, et seq., and accordingly
sought treble damages on his initid downpayment of $4,620,
together with attorney’s fees in the amount of $4,500. [The
District Court judge] ultimately found that the sale congituted
abonafide C.O.D. transaction, and therefore was not governed
by the Layaway Sales Act. Accordingly, [she] determined that
Mr. Liverpool was entitled to a return of his deposit of $4,620,

special order.”

" Asnoted supra note 3, thereisno transcript of the District Court judge’ soral ruling.
This explains why the Circuit Court judge consdering the apped did not present the trial
judge’ sfindings as to the disputed factsrelative to the events that transpired when Petitioner
returned to Respondent’ sjewelry storein November 1999, more than one year after thesales
transaction, seeking aref und of his down payment. Petitioner testified that he was told by
Respondent’s store clerk that he was unable to obtain a “refund because [the watch] was a
According to Petitioner’s testimony, he then offered to complete the
transaction, but was told that the watch was not in the store. Petitioner’s version of events
was disputed by Respondent’ s sales clerk who testified that the watch, in fact, was available
and, when Petitioner was told he could complete the transaction, Petitioner refused and
requested arefund. The record indicates that the watch was ultimately sold by Radcliffe’s

to adisinterested third party for $5,250 in February 2000.
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less the $1,750 in lost profit, and entered judgment in the
amount of $2,870.

Analysis

Aswerecently gated inInsurance Co. of North America v. Miller, 362 Md. 361, 372,

765 A .2d 587, 593 (2001),

In an action tried without ajury, an appellate court ‘will
review the case on both the law and the evidence. It will not set
aside the judgment of the trial court on the evidence unless
clearly erroneous, and will givedueregard to theopportunity of
the trial court to judge the credibility of the witnesses.” Md.
Rule 8-131(c). However, ‘[t]heclearly erroneous standard for
appellate review in [Md. Rule 8-131] section (c) . . . does not
apply to a trial court’s determinations of legal questions or
conclusions of law based on findings of fact.” Heat & Power
Corp. v. Air Prods. & Chem. Inc., 320 Md. 584, 591, 578 A.2d
1202, 1205 (1990).

In the present case, there are no genuine disputes as to the material facts. Astheissueis
solely aquestion of statutory congruction and, thus, a question of law, we review the matter
de novo. See Total Audio-Visual Sys., Inc. v. Dep’t of Labor, Licensing and Regulation, 360
Md. 387, 394, 758 A.2d 124, 128 (2000); Catonsville Nursing Home, Inc. v. Loveman, 349
Md. 560, 575, 709 A.2d 749, 756 (1998); Lacy v. Arvin, 140 Md. App. 412, 421, 780 A.2d

1180, 1185-86 (2001).

Petitioner contends his purchase of the watch was a “ special order transaction,” and
that “the Layaway Sales Act [applies] if the sale is either a . . . layaway agreement or a
special order transaction” as defined by the Act. See 88 14-1101(g)(1) & (2), 14-1101(k).
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Petitioner further asserts that the C.O.D. exclusion does not apply under the circumstances,
arguing that the Act “explicitly dictates that a transaction cannot be both a * special order
transaction’ anda‘C.0O.D. transaction’” simultaneously. Accordingly, Petitionerasserts*“the
trial court and Circuit Court erredin finding that [ Petitioner’ s] transaction with [Respondent]

was not subject to the M aryland L ayaway Sales Act.”

Respondent does not dispute the characterization of the sale as a special order
transaction, nor is it disputed that a special order transaction is within the scope of the Act.
The real controversy, Respondent explains, is whether a special order transaction is subject
tothe C.0.D. exclusion. Respondent argues that the Legislature’s placement of the C.O.D.
exclusion immediately following the definition of layaway agreement in § 14-1101(g)(1),
as enlarged to include special order transactionsin subsection (g)(2), madeit “clear that the
General Assembly intended the C.O.D. exclusion to apply to a‘[s]pecial order transaction.’”

Accordingly, Respondent assertsthissd estransaction was* an excluded C.O.D. transaction.”

The Maryland L ayaway Sales A ct, presently codified at Md. Code (1978, 2000 Repl.
Vol.), Commercial Law Art., 88 14-1101-14-1110, was enacted initially in 1978. See
Chapter 673 of the Acts of 1978. The stated purpose of the Act is to “regulat[e] layaway
sales[] [and] requir[€e] certain disclosure[] [and] rights of cancellation and refund.” The
statute establishes proceduresto be followed by a seller and a buyer who enter into alayaway

agreement and provides for their respective remediesin case of default.



Section 14-1101 containsdefinitions of ten basic termsusedinthe A ct. Among them,

a“layaway agreement” is defined in § 14-1101(qg) as follows:

Layaway agreement. — (1) “Layaway agreement” means a
contract for the retail sale of consumer goods,'® negotiated or
entered into in the State, under which:

(i) Part or all of the layaway price® is payablein one or
more payments subsequent to the making of the layaway
agreement; and

(i) The consumer goods are specific exiging consumer
goods identified from the seller’s stock or inventory at the time
of the making of the layaway agreement; and

(iii) The seller retains possession of the consumer goods
and bearstherisk of their lossor damage until the layaway price
ispaidin full.

(2) “Layaway agreement” includes a “special order
transaction,” as defined in this section.

(3) “Layaway agreement” does not include a bona fide
C.0.D. transaction.

(4) “Layaway agreement” does not include any form of
layaway agreement where the buyer can default without any
penalty, other than a maximum service charge of $1.

(Emphasis added).

8 “Consumer goods” isdefinedin § 14-1101(e) as “ goods bought for use primarily for

personal, family, or household purposes, as distinguished from industrial, commercial, or
agricultural purposes.” Petitioner testified that he purchased the watch as a Christmas gift
for hiswife, thereby qualifying the watch as consumer goods.

°“Layaway price” is defined in § 14-1101(h) as “the cash price of consumer goods
together with an optional service charge, not to exceed $1 if the price of theconsumer goods
is $500 or lessor $5 if the price of the consumer goods exceeds $500.”
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As indicated above, subsection (g)(3) expressly excludes from the definition of
layaway agreement a “bona fide C.O.D. transaction,” which is further defined in § 14-

1101(d) asfollows:

C.0.D. transaction.—"C.0O.D. transaction” means an agreement
by which the seller requires the buyer to pay the full cash price
of theconsumer goods upon delivery or tender of delivery by the
seller, less any down payment*® made by the buyer. A C.O.D.
transaction does not include an agreement by which the seller
requires the buyer to pay interim payments before deivery or
tender of delivery of the consumer goods by the seller.

Subsection (g)(2) provides that a layaway agreement “includes a ‘special order
transaction,’” which is separately defined in 8§ 14-1101(k) as follows:

Special order transaction. —* Special order transaction” means
a contract for the retail sale of consumer goods, negotiated or
entered into in the State, under which either:

(1) Consumer goods:

(i) Are ordered by the buyer to the buyer’s unique
specifications;

(i) Are not carried by the seller, either in the seller’s
showroom or warehouse;

(iti) Are ordered from a manufacturer or supplier; and

(iv) Are not resalable by the seller at the sale price
negotiated with the buyer; or

(2) Consumer goods which have been altered at the
request of the buyer so that the goods are no longer salable to
the general public.

1% Section 14-1101(f) defines down payment as “all amounts paid in cash, credits, or
the agreed val ue of goods, by or for abuyer and to or for the benefit of the seller at or before
execution of a layaway agreement or C.0O.D. transaction.”
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In accordance with the Act, a sales transaction that qualifies asalayaway agreement
must be in writing, signed by the parties,"* and contain certain disclosures relative to the

termsof the agreement.*> Moreover, the Act establishes certain obligations of the seller in

! Section 14-1102 providesthata*“ layaway agreement shall beinwriting and contain
all of the agreements of the parties and shall be signed by all of the partiesto it.”

12 Section 14-1103 concerns the contents of the written agreement, and provides:

(a) A layaway agreement shall include:

(1) The full name, place of residence, and post office
address of each party to it;

(2) The date when signed by the buyer;

(3) A clear description of the consumer goods sold
sufficient to identify them readily;

(4) The cash price of the consumer goods sold;

(5) All charges for delivery, ingallation, or repair of or
other services to the consumer goods which, separate from the
cash price, areincluded in the layaway agreement;

(6) The sum of the cash price in paragraph (4) and the
charges for services in paragraph (5);

(7) The amount of the buyer’s down payment, together
with:

(i) A statement of the respective amounts credited for
cash, credits, and the agreed vdue of any goods traded in; and

(ii) A description of all goodstraded sufficienttoidentify
them;

(8) The unpaid balance of the cash price payable by the
buyer to the seller which is paragraph (6) less paragraph (7);

(9) The service charge;

(10) The total of payments owed by the buyer to the
seller, which isthe sum of paragraphs (8) and (9), the number of
instalIment paymentsrequired to pay it, and the amount and time
of each payment;

(11) The layaway price, which isthe sum of paragraphs
(6) and (9); and

(continued...)



a layaway

sales transaction,’”® and provides the seller remedies in

'2(..continued)

(12) A clear and concise statement of all consequences of
buyer’s default.

(b) Paragraphs (4) through (12) of this section do not
apply to any layaway sal e subject to thedisclosure provisions of
thefederal Truth in Lending Act if the seller complies with the
applicable disclosure provisions of the federal act and its
regulati on.

'3 Section 14-1104 concernsthe duties of a seller in alayaway sales transaction, and

provides:

(a) Signed copy of agreement to buyer. — At or beforethe
time the buyer signs alayaway agreement, the seller shall give
him an exact copy signed by the seller.

(b) Consumer goods to be held for buyer. — Upon
execution of alayaway agreement, the seller shall hold for the
buyer or agree to deliver to the buyer on a date mutually
acceptable to both parties, the consumer goods or consumer
goodsthat areidentical to those originally selected by the buyer,
as long as the buyer complies with all of the terms of the
layaway agreement.

(c) Cancellation of agreement. — (1) The seller shall
permit the buyer to cancel a layaway agreement, without any
penalty or obligation, within 7 cal endar daysfrom the date of the
layaway agreement.

(2) If the buyer cancels the layaway agreement as
provided in paragraph (1) of this subsection, the seller shall:

(i) Refund all payments made under the layaway
agreement; and

(if) Return, in substantially as good condition as when
received by the seller, any goods or property traded in.

(d) Receipt,; statement of account. — (1) If a payment is
made on account of alayaway agreement, the sdler shall give
the buyer on hisrequest, or, if payment is made in cash, without
request, a complete written receipt for the payment; and

(2) If the buyer requests information on the status of his
account, the seller, within 10 days after the request at the place

10
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case of buyer default.”* Intheevent asellerfailsto complywith §8 14-1102, 14-1103, or 14-

13(_..continued)
of business where the layaway sale was made, shall give the
buyer a written statement setting forth:

(i) The layaway price;

(i) The total amount paid by the buyer to date; and

(i) The total amount remaining due to the seller.

(e) Delivery of goods. — After the buyer has made all
payments to the seller in accordance with the layaway
agreement, the seller shall deliver to the buyer the consumer
goods or consumer goods that are identical to those originally
selected by the buyer.

Moreover, § 14-1105 concerns the seller’s obligations concerning the price of the
consumer goods:

(a) The seller may not increase the layaway price of the
consumer goods sold under alayaway agreement.

(b) If, within 10 calendar days after the execution of a
layaway agreement, the seller reduces the selling price of
existing itemsin his stock or inventory identical to those being
held for a buyer, the seller shall credit the buyer for the
difference between the origind layaway price and the reduced
price.

4 Section 14-1106 concerns buyer default and right of cancellation, and states

(&) When buyer is in default. — The buyer is in default
under alayaway agreement whenever 15 days has lapsed from
the schedul ed date on which the buyer failed to makearequired
payment.

(b) Remedies of seller upon default. — 1f the buyer
defaults under paragraph (a) of this section, the seller may
immediately cancel thelayaway agreement and recover fromthe
buyer liquidated damages under paragraph (c) of this section or
§ 14-1107, as applicable.

(c) Liquidated damages upon default. — 1f the buyer
defaults under a layaway agreement 8 or more calendar days
after the date of its execution, the seller may retain as liquidated
damages an amount not to exceed 10 percent of the layaway
priceor thetotal amount paid by the buyer to the date of default,

(continued...)
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1104, the buyer is provided remedies in accordance with § 14-1109, which provides:

(a) Remedies of buyer.—If the seller failsto comply with
88 14-1102, 14-1103, or 14-1104, the buyer, before delivery by
the seller and acceptance by the buyer of consumer goods
purchased under alayaway agreement, may cancel the layaway
agreement and receive from the seller arefund of all payments
made under the layaway agreement and the return of any goods
or property traded in.

(b) Penalty. — Any seller who makes a layaway sale in
violation of this subtitle is liable to the buyer for a penalty
amount equal to three times the amount paid by thebuyer under
the layaway agreement, plus reasonable attorney’s fees Any
seller who demonstrates that a violation was nonwillful is not
liable for the penalty or attorney’ sfees. The penalty providedin
this subsection is in addition to that provided in subsection (a)
of this section.

4(...continued)
which ever isless.

(d) Same—Default under special order transaction. —
Unlessotherwise provided in the layaway agreement, paragraph
(c) of this section does not apply if the buyer def aults under a
special order transaction.

(e) Cancellation before delivery or default. — EXcept as
providedin 8 14-1104(c), a any time before delivery or tender
of delivery, and before default by the buyer, the layaway
agreement may be cancelled by the buyer. However, the seller
may retain from the refund due the buyer liquidated damagesin
an amount which isthe lesser of 10 percent of the layaway price
or the total amount paid by the buyer to the date of cancellation.

Section 14-1107 concernsrights and remedies of aseller upon buyer’s default under
a special order transaction, and provides:

If the buyer defaultsunder aspecial order transaction, the
seller may exercise all rights and remedies available a either
law or equity, including those rights and remedies as provided
in the Uniform Commercial Code, Title 2 “Sales,” Subtitle 7
“Remedies,” of the Commercial L aw Article.
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(c) Proceeding under Title 13. — If the Division of
Consumer Protection, Office of the Attorney General hasreason
to believe that any seller has violated any provision of this
subtitle, the Division may institute a proceeding under Title 13
of this article.

In the instant case, Petitioner seeksto invoke the Act’s remedial provisions, seeking treble

damages in the amount of $13,860, together with attorney feesin the amount of $4,500."

We note that “[t]he goal with which we approach the interpretation of a statute.. . is
to determine the intention of the Legislature enacting it.” County Council v. Dutcher, 365
Md. 399, 416, 780 A.2d 1137, 1147 (2001). In Mayor of Baltimore v. Chase, 360 Md. 121,

128, 756 A.2d 987, 991 (2000), we instructed:

Of course, the cardinal rule is to ascertain and effectuate
legislative intent. To this end, we begin our inquiry with the
words of the statute and, ordinarily, when the words of the
statute are clear and unambiguous, according to their commonly
understood meaning, we end our inquiry there also.

Where the statutory language is plain and unambiguous,
acourt may neither add nor delete language so asto ‘reflect an
intent not evidenced in that language,” nor may it condrue the
statute with “‘forced or subtle interpretations that limit or
extend itsapplication.” Moreover, whenever possible, astatute
should be read so that no word, clause, sentence or phrase is
render ed superfluous or nugatory.

!> Petitioner s complaint in the District Court sought relief only under § 14-1109(b),
and did not include gpparently a refund of his down payment made at the time of the sales
transaction, in the amount of $4,620, as separately provided for in 8 14-1109(a). See 8§ 14-
1109(b) (explaining that the penalty provided is “in addition t0” that provided in § 14-
1109(a) (emphasis added)).
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(quoting Chesapeake and Potomac Tel. Co. of Md. v. Dir. of Fin. for Mayor of Balt., 343 Md.

567, 578-79, 683 A.2d 512, 517-18 (1996) (internal citations omitted)).

We have acknowledged that, in ascertaining a statute’s meaning, we must consider
the context in which a statute appears. See Chase, 360 Md. at 129, 756 A.2d at 991-92;
Morris v. Prince George’s County, 319 Md. 597, 604, 573 A.2d 1346, 1349 (1990); State v.
149 Slot Mach., 310 Md. 356, 361, 529 A.2d 817, 819 (1987). In this regard we have

instructed:

When the statute to be interpreted is part of a statutory
scheme, it must be interpreted in that context. That meansthat,
when interpreting any statute, the statute as a whole must be
construed, interpreting each provision of the datute in the
context of the entire statutory scheme. Thus, statutes on the
same subject are to be read together and harmonized to the
extent possible, reading them so asto avoid rendering either of
them, or any portion, meaningless, surplusage, superfluous or
nugatory.

Whiting-Turner Contracting Co. v. Fitzpatrick, 366 Md. 295, 302-03, 783 A.2d 667, 671

(2001) (internal quotati ons omitted) (citations omitted).

On the other hand, “where the meaning of the plain language of the gatute, or the
language itself, is unclear, ‘we seek to discern legislative intent from surrounding
circumstances, such as legislative history, prior caselaw, and the purposes upon which the
statutory framework wasbased.’” Webster v. State, 359 Md. 465, 480, 754 A.2d 1004, 1012

(2000) (quoting Lewis v. State, 348 Md. 648, 653, 705 A.2d 1128, 1131 (1998)). See also
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Whiting-Turner, 366 Md. at 302, 783 A.2d at 670-71 (“Only if the words of the statute are
ambiguousneed we seek the L egislature’ sintentinthelegidative higory or other extraneous
sources.”). We recently explained the rules applicable when the terms of a statute are

ambiguous:

‘When thewords of astatutory provision are reasonably capable
of more than one meaning, and we examine the circumstances
surrounding the enactment of alegislative provisionin an effort
to discernlegislativeintent, we interpret the meaning and effect
of the language in light of the objectives and purposes of the
provision enacted. Such an interpretation must be reasonable
and consonant with logic and common sense. In addition, we
seek to avoid construing a statute in a manner that leads to an
illogical or untenable outcome.

Webster, 359 Md. at 480, 754 A.2d at 1012 (quoting Lewis v. State, 348 Md. 648, 654, 705
A.2d 1128, 1131 (1998) (internal citationsomitted)). We defined the term “ambiguity” as
“reasonably capable of more than one meaning,” see Webster, 359 Md. at 480-81, 754 A.2d

at 1012 (citation omitted), and further explained that:

‘language can be regarded as ambiguous in two different
respects: 1) it may beintrinsically unclear . . .; or 2) itsintrinsic
meaning may be fairly clear, but its application to a particular
object or circumstance may be uncertain.” Thus, atermwhichis
unambiguous in one context may be ambiguous in another.

Webster, 359 M d. at 481, 754 A .2d at 1012 (citations omitted).
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That the sales transaction in the present case was a special order purchase is not
disputed by the parties.®® Moreover, while there is no record transcript of the trial judge’s
oral ruling or reasoning, see supra note 3, the Circuit Court judge found that the trial judge
“concluded . . . that [the watch] was a specid order item” and that this conclusion was
supported by therecord. Weagree. Petitioner’ s purchase of the watch satisfiestherequisite
elements of a special order transaction: (1) Petitioner ordered a watch from Respondent

based on his particular specifications;'” (2) the watch was not available in Respondent’s

% nitially, Petitioner took the position tha the purchase of the watch wasnot aspecial
order transaction, but rather a layaway sales transaction. Notably, in opening argument at
trial, Petitioner s counsel stated, “[t|he Plaintiff will prove that [the watch] was not a special
order and was in fact a layaway agreement, and that Defendant has violated the Layaway
Sales Agreement Act in several different respects . . . .” Moreover, Petitioner’s counsel
entered into evidence Petitioner’s sales receipt on which a box, indicating the sales
transaction was a “special order,” was not marked, and then objected to testimony to the
contrary on the grounds that its was “parol evidence that contradict[ed] the written
agreement.” Reversing hisinitial position, however, in closing argument Petitioner’ scounsel
argued, “[t]lheLayaway Sales Agreement Act includes special orders, and because of that my
client isentitled to judgment.”

" Petitioner's sales receipt, dated 22 October 1998, indicaes Petitioner purchased
from Respondent a Philippe Carriol® watch with the following specifications: “052-81-
423[,] 18 K solid gold[,] dial: white/black[,] Roman figure[,] ivory centre,] movement
Quartz[,] 18K gold cable band[,] Bezel diamond .20 ct[,] sizesmall.” Further, Respondent’s
sales clerk testified that thiswas a “special limited edition [watch],” and that “when [she]
order[ed] the particular watch, . . .there’s alist of things that . . . make this watch specific,
so [she had] to write each one of them and that’ swhy on thereceipt, everythingis. . . listed.”
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showroom or warehouse;® (3) the watch was ordered directly from the
manufacturer/supplier;*® and finally, (4) Respondent was unableto sell the watch at the price
originally negotiated with Petitioner, ultimately selling the watch, at a loss, more than one

year later in an arms-length transaction.?® See § 14-1101(k)(1)(i)-(iv).

The linchpin of Petitioner’'s claim is that the Act is applicable to special order
transactions. Recognizing, however, a patent incongruity between the requisite elementsto
create a layaway agreement as provided in subsection (g)(1), and those creating a special
order transaction enumerated in 8§ 14-1101(k), Petitioner contends that the Legislature’s
placement of “ special ordertransaction” intheinclusion portionof thedefinition of “layaway
agreement” was meant to enlarge the definition of layaway agreement, and not merely as an
illustration, thus providing “an alternative means to invoke the protection of the Layaway

Sales Act.” (Emphasis added). See subsection (g)(2). In thisvein, Petitioner argues the

18 Petitioner and Respondent’ s salesclerk testified that the watch Petitioner wanted
was not available in Respondent’s showroom. Petitioner was shown a catalog from which
he made his selection.

% Respondent’s purchase order faxed to Philippe Carriol®, the company’s
corresponding confirmaion dated 16 November 1998, and subsequent invoice dated 1
December 1998, provided support that the watch was ordered direct from the
manufacturer/supplier. Further, Respondent’ ssalesclerk testified that thewatch wasordered
directly from the manufacturer.

0 Respondent’ s sales clerk testified that the watch was ultimately sold as part of an
after-Christmas clearancesale at aloss of $1,750. Respondent also produced a sal es receipt
representing the sale of the watch Petitioner ordered from Respondent in an arms-length
transaction. The sales receipt details the sale of a Philippe Carriol® eighteen karat gold
watch to Walter Wilson on 1 February 2000 in the amount of $5,250, plus tax.
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Circuit Court erred by imposing upon Petitioner theimpossibletask of proving “the elements

of both a‘special order transaction’ and a‘layaway agreement’” simultaneously.

Petitioner correctly points out that thedefinitionsof “layaway agreement” and “ special
order transaction” are incompatible.”* On the one hand, to qualify asalayaway agreement,
asales transaction must be for consumer goodsthat are “identified from the seller’ sstock or
inventory at the time of the making of the layaway agreement.” 8§ 14-1101(g)(1)(ii). In
contrast, a“ special ordertransaction” requiresthesalestransactionto befor consumer goods
“not carried by the seller, either in the seller’ s showroom or warehouse,” and “ordered from
amanufacturer or supplier.” 8 14-1101(k)(2)(ii), (iii). Accordingly, whilethe L egislature’s
use of the term “includes” in subsection (g)(2) may appea to introduce “special order
transaction” as an illustration of a “layaway agreement,” the mutual exclusivity of the
respective elements when read in conjunction with each other, introduces an element of
ambiguity that requires judicial interpretation of the term “includes” as it is used in

subsection (g)(2).%

L The Circuit Court judge observed that “there may be some peculiar circumstances
under which a special order transaction also qualifies as a layaway agreement . .. . " She
neglected, however, to describe any examples she might have in mind or even the
methodology or factors by which such an analysis might be undertaken. Given the mutual
exclusivity of the respective terms of “layaway agreement” and “special order transaction,”
we are unable to contemplate any articulable circumstance under which that might occur.

2 “\What we’ve got here is a failure to communicate” Cool Hand Luke (Warner
Brothers 1967), (Strother Martin as “ Captain” to Paul Newman as “Luke.”)
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Admittedly, the term “includes,” by itself, is not free from ambiguity. See Housing
Auth. of Balt. City v. Bennett, 359 Md. 356, 371, 754 A.2d 367, 375 (2000) (recognizingthat
theterm “including” is“somewhat ambiguous”). “Includes’ has various shades of meaning,
and its interpretation “ depends upon the context” in which the term is used. Bennett, 359
Md. at 372, 754 A.2d at 375-76. We have said that “‘[o]rdinarily, the word ‘include[s]’
means comprising by illustration [of a general term] and not by way of limitation.”” State v.
Wiegman, 350 Md. 585, 593, 714 A.2d 841, 845 (1998) (quoting Group Health Ass’n v.
Blumenthal, 295 M d. 104, 111, 453 A.2d 1198, 1203 (1983)). See Md. Code (1957, 2001
Repl. Vol.), Art. 1, “Rules of Interpretation,” § 30 (“The words ‘includes’ or ‘including’
mean, unless the context requires otherwise, includes or including by way of illustration and
not be way of limitation.”). We have also stated the term “includes’” may “signal an
expansionin meaningof previouslanguage,” see Pacific Indem. Co. v. Interstate Fire & Cas.
Co., 302 Md. 383, 396, 488 A.2d 486, 492 (1985), and may be interpreted to mean “and” or
“inadditionto.” See Pacific Indem., 302 Md. at 397, 488 A.2d at 493 (citing BLACK’SLAW
DICTIONARY 687 (5" ed. 1979) (defining “ include” as aterm that may, “ according to context,
express an enlargement and have the meaning of and or in addition to”)). See also Lowry
v. City of M ankato, 42 N.W .2d 553, 559 (1950) (explaining “ includes” issometimesused “to
add to aclass agenus not naturally belonging thereto, and also in an accumul ative sense and
as classing tha which follow swith that which has already been mentioned”); 2A N. SINGER,

SUTHERLAND ON STATUTESAND STATUTORY CONSTRUCTION, § 47.07, at 152 (5" ed. 1992)
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(noting “[i]t has been said ‘theword ‘includes’ is usually aterm of enlargement, and not of
limitation . . .. It, therefore, conveys the conclusion that there are other items includable,
though not specifically enumerated .. . .””) (citations omitted)). It has also been construed
as a word of limitation or redriction. See Bennett, 359 Md. at 372, 754 A.2d at 375
(acknowledging that “sometimes [the words ‘including’ or ‘includes’] are not words of
illustration or enlargement”) (citing Helvering v. Morgan'’s, Inc., 293 U.S. 121, 125, 55 S.
Ct. 60,61, 79L. Ed. 232 (1934) (“It may be admitted that the term *includes’ may sometimes
be taken as synonymous with ‘means.’”)); Frame v. Nehls, 550 N.W.2d 739, 742 (1996)
(“When used in thetext of astatute, theword ‘includes’ can be used asaterm of enlargement
or of limitation, and the word in and of itself is not determinative of how it isintended to be

used.”).

W e agree with Petitioner that, in the present context, the term “includes” manifests
alegislative intent to extend application of the Act to encompass special order transactions
in addition to layaway agreements as initially defined in subsection (g)(1). Inreaching this
conclusion we are mindful that “words in a statute must be interpreted in the context of a
statute as a whole.” Bennett, 359 Md. at 372-73, 754 A.2d at 376. Section 14-1106(b)
providesaseller with theoptionto cancel alayaway agreement if abuyeris morethanfifteen
days late in making a scheduled payment, see § 14-1106(a) at supra note 14, and to recover
liquidated damages under one of two schemes: (1) if a buyer defaults under a layaway

agreement eight or more calendar days after the date of its execution, a seller may “retain .
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. . an amount not to exceed 10 percent of thelayaway price or the total amount paid by the
buyer to the date of default, whichever isless,” see 8§ 14-1106(cC) supra note 14; or (2) if a
buyer defaults under a special order transaction, the seller may “exercise all rights and
remedies available at either law or equity, including thoserights and remedies as provided
intheUniform Commercial Code, Title2“Sales,” Subtitle7“Remedies,” of the Commercial
Law Article,” see 8 14-1107 supra note 14. The legislature’s inclusion of two distinct
remedies dependent on whether a special order transaction isinvolved is a clear indication
of itsintent to provide parallel protection for both alayaway agreement within the meaning

of subsection (g)(1) and special order transactions as defined in § 14-1101(Kk).

Moreover, such a construction is consonant with the legislative history of the Act.
Several years prior to the enactment of the Layaway Sales Act, the Consumer Protection
Division (“Division”) of the Maryland Office of the Attorney General, in accordance with
its rule-making powers,”® promulgated proposed regulations governing layaway sales
transactions under the Code of Maryland Regulaions (“COMAR”) former 02.01.04 Lay-
Away Agreements. See 2:29 Md. R. 1743-44 (Dec. 24, 1975). The Division’s action was
prompted by its findings that layaway agreements were “handled inconsistently” and

“arbitrarily structured,” and that layaway sellers provided inadequate “documentation and

23 See Chapter 609 of the Actsof 1974. See also Maryland’ s Consumer Protection Act
(“CPA”), Md. Code (1975), Commercial Law Art., § 13-205 (concerning the rule-making
powers of the Consumer Protection Division). The CPA is presently codified at Md. Code
(1975, 2000 Repl. Vol., 2001 Supp.) Commercial Law Art., 88 13-101 et seq..
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disclosure of therights and obligationsof the merchant and consumer .. . all to the detriment
of the consumer.” COMAR former 02.01.04.02, Findings. See also 2:29 Md. R. at 1743.
The proposed regulations, inter alia, defined the term “lay away”** and proscribed certain
conduct as “unfair or deceptive trade practices” and a violation within § 13-301 of
Maryland’s Consumer Protection Act (“CPA”), Md. Code (1975), Commercial Law Art., 8
13-101 et seq.. See 2229 M d. R. at 1743-44. See also COM AR former 02.01.04.04, Unfair
or Deceptive Trade Practices. Of particular re evance here, it becamean unfair or deceptive
trade practice for a layaway seller to “fail to comply” with § 12-615, the cancellation and
refund provision of Maryland’s Retail Installment Sales Act (“RISA”), Md. Code (1975),
Commercial Law Art., 8§ 12-601 et seq.. See COM AR former 02.01.04.04F.. See also 2:29
Md. R. at 1744. Section 12-615(a), asit pertained to layaway agreements, gave a buyer the
option to cancel a layaway agreement “before delivery or tender of the goods by the seller,”
see subsection (a)(1), and essentially limited aseller’ sliquidated damages in such cases to

amaximum of ten percent of all payments made by the buyer, including any dow n payment.®

24 COMAR former 02.01.04.03B., the definition section, defined the term “ lay away”
in pertinent part as:

[A]n agreement whereby the consumer agrees to
purchase consumer goods identified to the
transaction at thetime of the agreement by means
of a down payment and subsequent payment or
payments, with the merchant retaining possession
of the goods until the agreed payments are
compl eted.

**Section 12-615 stated in pertinent part:
(continued...)
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See subsection (a)(2). See also State v. Action TV Rentals, 297 Md. 531, 552, 467 A.2d
1000, 1011 (1983) (noting “it became a CPA unfair trade practice for alayaway seller, who
treated the buyer’ s failure to pay the selling price as a breach of contract, to claim damages
in excess of 10% of the payments made”). The proposed regulations were subsequently
adopted, without change. See 3:13 Md. R. 720 (June 23, 1976). Notably, the Statement for
Reasons of Adoption accompanying that section advised that the original draft of the
proposed regulation had been modified to avoid “language which might have broughtspecial
orders within the definition of ‘layaway,” an aspect which “merchants had generally

considered onerous.” Id.

Lessthan oneyear later, and in goparent response to merchant concern that alayaway
seller was not sufficiently protected in case of buyer default in special order transactions

under the remedy provided in subsection .04F., the Divison adopted a new regulation

25(...continued)

() Buyer’s right to cancel; refund. — (1) If, in additionto
any down payment, abuyer isrequired under an installment sale
agreement to make a payment to a seller before the seller is
obligated to deliver the goods sold, the buyer may cancel the
installment sale agreement before delivery or tender of the
goods by the seller.

(2) Notwithstandingany provision of theinstallment sale
agreement, if it is cancelled pursuant to this subsection, the
seller shall refund to the buyer within ten days after notice of the
cancellation an amount equal to at least 90 percent of all
payments made by the buyer under the installment sale
agreement, including any down payment.
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exempting special order transactions from regulation.*® See COMAR former 02.01.04.06,
Exemption. See also 4:16 Md. R. 1206, Statement of Reasons for Adoption of Amendment
to Lay-Away Regulation (Aug. 3, 1977) (exempting “certain specific areas where the
merchant has changed position to his detriment and [wa]s unable to resell specially ordered
goods at the price negotiated between the merchant and the consumer at the time the order

was placed”).

The following year, in light of the enactment of the Layaway Sales Act, COMAR
former 02.01.04 Lay-away Agreements was repealed. See 5:16 Md. R. 1253 (August 11,

1978). Moreover, “layaway agreement” as defined by 8 14-1101(g) was expressly excluded

% While not explicitly identifying the exempt transactions as “special order
transactions,” the description was substantively identical to the current definition of special
order transaction withinthemeaning of § 14-1101(k). Theprovision exempting special order
transactions from regulation under COMAR former 02.01.04.06 stated:

A. For the purpose of thisregulation, lay-away agreements may
not include goods which:

(1) Are ordered by the consumer to the consumer’s
unique specificaions; and

(2) Are not carried by the merchant, either in the
merchant’ s showroom or warehouse; and

(3) Must be ordered from amanufacturer or supplier; and

(4) Are not resaleable by the merchant at the sale price
negotiated with the consumer.
B. For the purpose of this regulation, lay-away agreements may
not include goods which are specially altered at the request of
the customer so that the goods are no longer saleable to the
general public, provided, however, this exemption shall apply
only after these goods have, in fact, been altered. (Examples:
Silverware engraved with customer’sinitids, clothing alteredto
customer’s specifications.)
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from the definition of “installment sale agreement” as defined in RISA. See Chapter 673,
8 1of theActsof 1978. See also Md. Code (1975, 1978 Supp.), Commercial Law Art., § 12-
601; Md. Code (1975, 1978 Supp.), Commercial Law Art., § 14-1108 (noting that RISA

“does not apply to any sale of consumer goods regulated by [Title 14, Subtitle 11]").

A comparison of the Act’ srelevant provisions with the layaway regulationsin effect
prior to its enactment, presents a strong correlation between the respective treatment of
special order transactions and the remedies available to a layaway seller in case of buyer
default. It is clear that the legislature intended to address the merchant concern of an
inadequate seller’s remedy in special order transactions by its introduction of § 14-1107,
which allows a seller the right to exercise “all rights and remedies available” under the
U.C.C., including, as here, the right to recover the difference between the resale price and
the contract price of the goods, together with incidental damages. See, e.g., 8 2-706. This
distinct and heightened remedy effectively eliminated the need to exclude special order
transactions under the scope of the Act, while extending the obligations and remedies

provided under the A ct under such circumstances.

Moreover, our construction is commensurate with the statutory scheme under the

CPA,? Md. Code (1975, 1990 Repl. Vol., 1998 Supp.), Commercial Law Art., 8§ 13-101

2" The CPA prohibits a person from engaging in “any unfair or deceptive trade
practice” in connection with the“sale. . . of any consumer goods.” § 13-303(1). Violation
of the Layaway Sales Act is deemed an “unfair or deceptive trade practice” and a CPA
violation. See § 13-301(14)(viii). See also 8§ 14-1109(c) at supra pages 12-13.
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et. seq.. See 8 13-102 (recognizing the “mounting concern over the increase of deceptive
practicesin connection with sales of merchandise,” see 8§ 13-102(a), theGeneral Assembly
declared its intention to “set certain minimum statewide standards for the protection of
consumers acrossthe State.” See §13-102(b)). See also CitaraManis v. Hallowell, 328 Md.
142, 150, 613 A.2d 964, 968 (1992) (explaning that the Legislature’s goal in enacting the
CPA was to “provide protection against unfair or deceptive practices in consumer
transactions” by “implement[ing] strong protective and prev entative measures to assist the
public in obtaining relief from unlawful consumer practices and to maintain the health and
welfare of the citizens of the State”) (citing 8 13-102(b)(3)). We can think of no reason that
a consumer in a special order transaction should be afforded any less protection than a

consumer in a layaway sales transaction.

The common thread in both sales transactionsis the potential imposition of a penalty
in case of buyer default. Aspreviously indicated, asdler’sliquidated damages upon buyer
default in a layaway sales transaction, as defined in subsection (g)(1), is limited to “10
percent of the layaway price or the total amount paid by the buyer to the date of default,
whichever is less.” 8§ 14-1106(c). On the other hand, a seller’s liquidated damages upon
buyer default in a special order transaction, asdefined in § 14-1101(k), includes “all rights
and remedies” under theU.C.C., which conceivably could expose a special order purchaser
to considerably greater liabil ity than under § 14-1106(c). 8 14-1107. Certainly, the need for

“[a] clear and concise statement of all consequences of buyer’s default” is, if arguably not
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greater, at least equally as important in a special order transaction asitisin alayaway sales
transaction. 8 14-1103(12). Communication to consumers of potential penaltiesin case of
buyer default in aspecial order transaction isin keeping with the objectivesof the CPA. In
light of the statute’s text, legislative history, and the A ct’srole within the statutory scheme
of the CPA, we conclude that the most reasonabl e reading of subsection (g)(2) isto infer a

legislative intent to extend application of the Act to encompass special order transactions.

V.

Weturn now to consider whether the special order transaction in the instant case was
properly excluded in accordance with 8 14-1101(g)(3), which provides that a “‘[I]Jayaway
agreement’ doesnot include a bona fide C.O.D. transaction.” Our inquiry istwofold: first,
we must determine whether Petitioner’s special order purchase of the watch constituted a
“bonafideC.O.D. transaction” within themeaning of §14-1101(d); if the answer is yes, we
must then determine whether a special order transaction can also constitute a C.O.D.
transaction. In accord with well-established principles of statutory construction, “[w]here
the statute to be construed is a part of a statutory scheme, the legislative intention is not
determinedfrom that statute alone, rather it isto be discerned by consideringitin light of the
statutory scheme.” Chase, 360 Md. at 129, 756 A.2d at 992 (internal quotations omitted)
(citation omitted). Accordingly, our inquiry requires a review of the appropriae U.C.C.

provisions as well asthe Act.
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Petitioner argues that a “speciad order transaction” and “a bona fide C.O.D.
transaction” are mutually exclusiveconcepts, and proof that hiswatch purchase wasaspecial
order transactionisdispositivethat the salewasnotaC.O.D. transaction subject to exclusion.
Respondent, on the other hand, assertsthat it is “ undi sputed that thiswas abonafide C.O.D.
transaction,” arguing that by “Petitioner’sown evidence, the partiesagreed that [Petitioner]
would make a down payment with the balance due upon delivery of the watch.”?® The crux
of this dispute, Respondent contends, is whether there is anything in the Act to prevent a
special order transaction from also being an exempt C.O.D . transaction. “C.0.D.,” however,
was not an express term of the contract between the parties. Based on this, we conclude that
Petitioner’s purchase of the watch was not a “bona fide C.O.D. transaction” within the

meaning of § 14-1101(d), and accordingly was not excluded by subsection (g)(3).

A common type of commercial sales transactionisasale on “C.0.D.”. Theinitials
are an abbreviation of the words “ collect on delivery” or “cash on delivery.” See BIEBER'S
DICTIONARY OF LEGAL ABBREVIATIONS136 (5" ed. 2001); BLACK'S LAW DICTIONARY 250

(7" ed. 1999). Section 14-1101(d) definesa“C.0O.D. transaction” as:

8 Respondent apparently refersto Petitioner’ s response to interrogatories relating to
payment arrangements on the unpaid balance of the watch, which provided:
[Answer]: [Petitioner] contracted to purchase a Phillipe
Charriol watch from [Respondent] for seven thousand dollars.
[Petitioner] made a down payment of four thousand, six
hundred and twenty dollars. . .. [Petitioner] was to pay for the
watch in full before taking possession, and that [Respondent]
was to page [ Petitioner] when the watch arrived at the store.”
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an agreement'® by which theseller requiresthe buyer to pay the
full cash price®” of the consumer goods upon delivery or tender
of delivery by the seller, | ess any down payment made by the
buyer. A C.0O.D. transaction does not include an agreement by
which the seller requires the buyer to pay interim payments
before delivery or tender of delivery of the consumer goods by
the seller.

It is clear from a plain reading of subsection (d) that a C.O.D. transaction is established &
the option of the layaway seller and by consent of the buyer. What isless obviousisthat the
term “C.0O.D.” or itsequivalent, see supra, isaterm of art that does not concern merely the
simultaneousdisposal of aseller’ s duty to tender delivery of the goods and abuyer’s duty to

pay for them. See § 2-301.*" Rather, it also denotes a buyer’s consent to forgo his right of

? While theterm “agreement” is not defined in the definitiona section of the Act, §
1-201 of the U.C.C. providesthe definitions of forty-six basic termsasatool to interpret the
many U.C.C. sections. “Agreement” isdefined as"the bargain of the partiesin fact asfound
in their language or by implication from other circumstances including course of dealing or
usage of trade or course of performance.” 8§ 1-201(3).

%0 “Cash price” isdefinedin § 14-1101(c) as “the minimum price for which consumer
goods subject to alayaway agreement, or other consumer goods of like kind and quality, may
be purchased f or cash from the seller by the buyer.”

! The basic obligations of the seller and a buyer are set forth in § 2-301, which
providesthat “[t]he obligation of the seller isto transfer and deliver and that of the buyer is
to accept and pay in accordance with the contract.” See also 8 2-507(1) (“Tender of delivery
isacondition tothe buyer’ sduty to accept the goodsand, unless otherwise agreed, to hisduty
to pay for them.”); 8 2-511 (“Unless otherwise agreed tender of payment isaconditionto the
seller’s duty to tender and complete any delivery.”). What is less obvious is the matter of
who goes first? In thisvein, the Official Comment to § 2-511 explains:

[u]nless there is agreement otherwise the concurrence of the

conditions as to tender of payment and tender of delivery

requires their performance at a single place or time. .. . The
(continued...)
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inspection of the goods prior to payment, and must be an expressterm of the contract for sale

after due negotiation. See § 2-513(3).

While the U.C.C. does not define expressly the term “C.O.D.,” it provides that a
delivery “C.O.D.,” or like terms, implicitly creates limitations on a buyer’ s right to inspect
goods. See 8 2-513(3). Section 2-513 deals generally with a buyer’ sright of inspectionand

contract limitations upon that right, and providesin relevant part:

(1) Unlessotherwiseagreed and subject to subsection (3),
where goods are tendered or delivered or identified to the
contract for sale, the buyer has a right before payment or
acceptance to ingect!® them at any reasonable place and time
and in any reasonable manner. When the seller is required or
authorizedto send thegoodsto the buyer, theinspection may be
after their arrival.

(3) Unless otherwise agreed . . . the buyer is not entitled
to inspect the goods before payment of the price when the
contract provides

(a) For delivery “C.O0.D.” or on other like terms;

%1(...continued)
[various other sections of the U.C.C.] dealing with time and
place of delivery together with the section on the right to
inspection of goods [see 8 2-513, infra] answer the subsidiary
question as to when payment may be demanded before
inspection by the buyer.

%2 Thisinspection is merely to determine whether the goods conf orm to the contract,
and is not to beregarded as a “ condition precedent to the passing of title” orto be confused
with the “‘examination’ of the goods or of a sample or model of them at the time of
contracting which may affect thewarranties involved in the contract.” § 2-513, cmts. 8 &
0.
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The Official Comment to § 2-513 explains further:

The phrase “unless otherwise agreed” isintended principally to
cover such situations as those outlined in subsections(3) and (4)
and those in which the agreement of the parties negates
inspection before tender of delivery.

.. . [W]here payment is due against delivery [a buyer]
may, unless otherwise agreed, make his inspection before
payment of the price.

§2-513,cmts. 1 & 2.

We gain further insight from additional sections in the U.C.C. that integrate the
provisionsof § 2-513. Section 2-310 addressesthe timefor payment of goods, and statesthat
“[u]nless otherwise agreed . . . [p]ayment isdue at the time and place at which the buyer is
to receive the goods even though the place of shipment is the place of delivery; ....” 8§ 2-
310(a). The Official Comment to § 2-310 notes that paragraph (a) “ grants an opportunity for
the exercise by the buyer of his preliminary rightto inspection before paying.” § 2-310, cmt.
1. Remarking on the right to inspect under 8 2-513, it is noted that “if the seller wishesto
demand payment before inspection, he must put an appropriate term into the contract.” 8 2-

310, cmt. 4 (emphasis added).

Section 2-512 concerns payment by abuyer beforeinspection. TheOfficial Comment

explains:

This section applies to cases in which the contract requires
payment before inspection either by the express agreement of
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the parties or by reason of the effect in law of that contract. The
present section must therefore be considered in conjunction with
the provision onright to inspection of goodswhich setsforth the
instancesin which the buyer is not entitled to inspection before
payment.

§ 2-512, cmt. 6 (emphasis added).

Itisclear that under the U.C.C. aprovision for delivery C.O.D., by the very nature of
the transaction, deprives a buyer of an entitled right to inspect the goods before making
payment. See 8§ 2-513(3)(a). Whileabuyer may waive his or her right of inspection, see 8
2-315(1), there must be some indicia of his or her consent to do so, either expressly or by
agreeing to payment teems which are inconsistent with arightto inspect. See 8§ 2-513(3)(a),
(b). Anagreement between the parties that payment by the buyer is a condition to receipt of
the goods, merely reflects the common commercial practice that payment and delivery are
concurrent conditions, see supra note 31, and it is not an adequate expression of a buyer’'s

intent to waive his or her right to inspect the goods prior to payment.

Consideration of the |l egislative history concerning the C.O.D. exemption under prior
layaway regulations|ends support to thisconclusion. Under COMAR former 02.01.04.03C.,
“bona fide C.O.D. transections” were exempt from layaway regulation. The definitional

section, stated in pertinent part:

For the purpose of these regulations bona fide C.O.D.
transactions, exempt pursuant to [RISA] § 12-601(1)(3),
Annotated Code of Maryland, are those contracts designated
“C.0.D.” or*“collect on delivery”, in whichthe consumer agrees
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to pay thefull purchase price upon delivery or tender of delivery
of the goods (delivery or tender of delivery of the goods beng
set at a date certain or upon the happening of a specific event
such as a receipt from manufacturer or wholesaler), less any
deposit paid upon the customer ordering the goods. Bonafide
C.O.D. transactions will not include transactions w here interim
payments are accepted by the merchant before delivery or tender
of delivery.

COMAR former 02.01.04.03C. (emphasis added). A plain meaning reading of the term
“designated” indicates a regulatory intent that “C.O.D.” was to be a specified term of the
contract for sale. See WEBSTER'S NINTH NEW COLLEGIATE DICTIONARY 343-44 (9™ ed.
1989) (defining “designate” in the following terms: “to indicate and set apart for a specific
purpose . . . [s]pecify, [s]tipulate . . .[d]enote . . . to call by a distinctive title, term, or

expression”).

Furthermore, thereisnothing in thelanguage of § 14-1101(d) defining C.O.D. which
precludes it from being read in harmony with the inspection provision of § 2-513. See
Breitenbach v. N.B. Handy Co., 366 Md. 467, 480, 784 A.2d 569, 577 (2001) (explaining
that when two statutesin a satutory scheme “enacted at different times and notreferring to
each other, address the same subject, they must be read together, i.e., interpreted with
reference to one another, and harmonized, to the extent possible, both with each other and
with other provisions of the statutory scheme.”) (internal quotations omitted) (citations

omitted).
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There is nothing in the record, oral or written, to support the supposition that
Respondent designated the sales transaction in the instant case as “C.0.D.” and that
Petitioner agreed to the condition. Nor do the surrounding circumstances implicate such an
understanding between the parties.®®* Accordingly, we conclude that Petitioner’s purchase
of thewatch was a special order transaction within the meaning of 8 14-1101(k). Moreover,
we conclude that specal order transactions are subject to the obligations and remedies

contemplated by the Act. See subsection (g)(2). In view of this Court’ sdetermination that

% While not a condition of the term, “C.0.D.” isfrequently used in connection with
a carrier delivering goods to a buyer at a location other than the seller’ s place of business,
whereby the buyer has agreed to pay the full cash price on the amount dueto the carrier, who
then forwards the payment to the seller. See BLACK’'S LAW DICTIONARY 250 (7" ed. 1999)
(“By consenting to this delivery term, the buyer agrees to pay simultaneously with delivery
and appoints the carrier as the buyer’s agent to receive and transmit the payment to the
seller.”). Likewise, “C.O.D.” isa trade term in contracts with carriers that instructs the
carrier asto the method of delivery and payment. See 67 AM.JUR. 2D Sales 8 552 (1985) (“A
common type of commercial transactionisasaleona“c.o0.d.” basis. ... [A]lnditsuseclearly
has for an object an instruction to the carrier or transporter not to deliver the goods until the
pricetherefor iscollected.”). That wasnot the circumstance here. The testimonial evidence
indicatesthe mutual understanding of the parties that the Respondent would order the watch
from the manufacturer, that the watch would be shipped directly to Respondent, and that
Respondent would page Petiti oner when it was available for pick-up at the store.

Another circumstance that might warrant delivery C.O.D. iswhere the seller wishes
to protect himself from a buyer of doubtful credit by demanding cash on delivery. See
Cermetek, Inc. v. Butler Avpak, Inc., 573 F.2d 1370, 1379 (9™ Cir. 1978) (“The seller
generally utilizesa C.0.D. contract because he either does not trust the buyer or does not
intend to advance credit.”). There is no indication here that Respondent demanded cash
payment for the unpaid balance on thewatch. To the contrary, Petitioner testified that “any
form or fashion that | paid, | would receive the watch.” Respondent did not dispute
Petitioner’s contention. Accordingly, we can discern nothing from the surrounding
circumstances of the sale to implicate an understanding betw een the parties that thiswould
be delivery “C.0.D.”.
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this sale was not a C.0.D. transaction within the meaning of § 14-1101(d), we leave for
another day the apparentconundrum presented by theinterplay betweenthe C.O.D. exclusion
articulated in subsection (g)(3) as it applies to special order transactions as defined in § 14-
1101(k).** Accordingly, we reverse the judgment of the Circuit Court and remand the case
to that court with instructionsto reverse the judgment of the Digrict Courtand to remand the

case to the District Court for anew trial consistent with this opinion.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE COUNTY REVERSED,
AND CASE REMANDED TO THAT COURT
WITH INSTRUCTIONS TO REVERSE THE
JUDGMENT OF THE DISTRICT COURT
OF MARYLAND, SITTING 1IN
BALTIMORE COUNTY,AND TO REMAND
THE CASE TO THE DISTRICT COURT
FOR A NEW TRIAL CONSISTENT WITH
THIS OPINION. COSTS IN THIS COURT
AND IN THE CIRCUIT COURT TO BE
PAID BY RESPONDENT.

* We recognize that a spedial order transaction within the meaning of § 14-1101(k)
and a C.0O.D. transaction within the meaning of § 14-1101(d) are not mutually exclusive by
their definitions Whilewe do not decide whetherthe C.0.D. exclusion of subsection (g)(3)
appliesto a special order purchase, it begs the question as to why the method of delivery
would dictate whether a buyer is entitled to threshold notice concerning the potential
imposition of penalties where the buyer isin def ault.
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