T. 40, Ch. 4, Pt. 2, Refs & Annos, MT ST T. 40, Ch. 4, Pt. 2, Refs & Annos

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions

MCAT. 40, Ch. 4, Pt. 2, Refs & Annos
Currentness

MCA T. 40, Ch. 4, Pt. 2, Refs& Annos, MT ST T. 40, Ch. 4, Pt. 2, Refs & Annos
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.
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40-4-201. Separation agreement, MT ST 40-4-201

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-201
40-4-201. Separation agreement

Currentness

(1) To promoteamicable settlement of disputes between partiesto amarriage attendant upon their separation or the dissol ution
of their marriage, the parties may enter into a written separation agreement containing provisions for disposition of any
property owned by either of them, maintenance of either of them, and support, parenting, and parental contact with their
children. In cases in which children are involved, the separation agreement may contain a parenting plan as required in
40-4-234.

(2) Subject to subsection (7), in aproceeding for dissolution of marriage or for legal separation, the terms of the separation
agreement, except those providing for the support, parenting, and parental contact with children, are binding upon the court
unlessit finds, after considering the economic circumstances of the parties and any other relevant evidence produced by the
parties, on their own motion or on request of the court, that the separation agreement is unconscionable.

(3) If the court finds the separation agreement unconscionable, it may request that the parties submit a revised separation
agreement or it may make orders for the disposition of property, maintenance, and support.

(4) If the court finds that the separation agreement is not unconscionable as to disposition of property or maintenance and
not unsatisfactory as to support:

(a) unless the separation agreement providesto the contrary, itsterms must be set forth in the decree of dissolution or legal
separation and the parties ordered to perform them; or

(b) if the separation agreement provides that its terms may not be set forth in the decree, the decree must identify the
separation agreement and state that the court has found the terms not unconscionable.

(5) Terms of the agreement set forth in the decree are enforceable by all remedies available for enforcement of ajudgment,
including contempt, and are enforceable as contract terms.

(6) Except as provided in subsection (7) and except for terms concerning the support, parenting, or parental contact with
the children, the decree may expressly preclude or limit modification of terms set forth in the decree if provided for in
the separation agreement. Otherwise, terms of a separation agreement set forth in the decree are automatically modified by
modification of the decree.
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40-4-201. Separation agreement, MT ST 40-4-201

(7) The decree may be modified, as provided in 40-4-251 through 40-4-258, for failure to disclose assets and liabilities.

Credits
Enacted 48-320 by Laws 1975, ch. 536, § 20; Revised Code of Montana 1947, 48-320. Amended by Laws 1997, ch. 326, 8
9; amended by Laws 1997, ch. 343, § 11.

Editors Notes
COMMISSIONERS NOTE

An important aspect of the effort to reduce the adversary trappings of marital dissolution is the attempt, made by Section 306
[40-4-201] to encourage the parties to reach an amicable disposition of the financial and other incidents of their marriage.
This section entirely reverses the older view that property settlement agreements are against public policy because they tend to
promote divorce. Rather, when a marriage has broken down irretrievably, public policy will be served by allowing the parties
to plan their future by agreeing upon a disposition of their property, their maintenance, and the support, custody, and visitation
of their children.

Subsection (b) [(2)] undergirds the freedom allowed the parties by making clear that the terms of the agreement respecting
maintenance and property disposition are binding upon the court unlessthosetermsare found to be unconscionable. The standard
of unconscionability is used in commercial law, where its meaning includes protection against onesidedness, oppression, or
unfair surprise (see section 2-302, Uniform Commercial Code [30-2-302]), and in contract law, Scott v. U.S., 12 Wall (U.S))
443 (1870) (“contract...unreasonable and unconscionable but not void for fraud”); Stiefler v. McCullough, 174 N.E. 823, 97
Ind.App. 123 (1931); Terre Haute Cooperagev. Branscome, 35 S0.2d 537, 203 Miss. 493 (1948); Carter v. Boone County Trust
Co., 92 S\W.2d 647, 338 Mo. 629 (1936). It has been used in cases respecting divorce settlements or awards. Bell v. Bell, 371
P.2d 773, 150 Colo. 174 (1962) (“this division of property is manifestly unfair, inequitable and unconscionable”). Hence the
act does not introduce a novel standard unknown to the law. In the context of negotiations between spouses as to the financial
incidents of their marriage, the standard includes protection against overreaching, concealment of assets, and sharp dealing not
consistent with the obligations of marital partnersto deal fairly with each other.

In order to determine whether the agreement is unconscionabl e, the court may ook to the economic circumstances of the parties
resulting from the agreement, and any other relevant evidence such as the conditions under which the agreement was made,
including the knowledge of the other party. If the court finds the agreement not unconscionable, its terms respecting property
division and maintenance may not be altered by the court at the hearing.

The terms of the agreement respecting support, custody, and visitation of children are not binding upon the court even if these
terms are not unconscionable. The court should perform its duty to provide for the children by careful examination of the
agreement as to these terms in light of the standards established by Section 309 [40-4-204] for support and by Part 1V for
custody and visitation.

Subsection (c) [(3)] envisagesthat, if the court finds the agreement unconscionable, it will afford the parties the opportunity to
negotiate further. If they are unable to arrive at an agreement that is not unconscionable, the court, on motion of either party,
may decide the issues of property disposition, support, and maintenance in light of the standards established in Sections 307
through 309 [40-4-202 to 40-4-204]. The court's power to make orders for the custody and visitation of the children is set forth
in Part IV [Chapter 4, part 2].

Subsection (d) [(4)] permits the parties, in drawing the separation agreement, to choose whether its terms shall or shall not be

set forth in the decree. In the former event, the provisions of subsection (€) [(5)], making these terms enforceable through the
remedies available for the enforcement of a judgment, but retaining also the enforceability of them as contract terms, apply.
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40-4-201. Separation agreement, MT ST 40-4-201

Thisrepresents areversal of the policy of the original 1970 Act, which required a choice between “merging” the agreement in
the judgment and retaining its character as a contract. Strong representations as to the undesirability of such a choice, in the
light of foreign doctrines as to the enforceability of judgments, as compared with contract terms, in this area of the law, made
by persons and groups whose expertise entitled them to respect, led the Conference, in 1971, to change its former decision.

There still remains a place for agreements the terms of which are not set forth in the decree, if the parties prefer that it retain
the status of a private contract, only. In this instance, the remedies for the enforcement of a judgment will not be available,
but the court's determination, in the decree, that the terms are not unconscionable, under the ordinary rules of res adjudicata,
will prevent alater successful claim of unconscionability. Such an agreement, unless its terms expressly so permit, will not be
modifiable as to economic matters. Other subjects, relating to the children, by subsection (b) [(2)] do not bind the Court.

Subsection (f) [(6)] allowsthe partiesto agreethat their provisions asto maintenance and property division will not bemodifiable
or can be modified only in accordance with the terms of the agreement, even though those terms are included in the decree.
If the court finds that these are not unconscionable, it may include them in its decree. The effect of including in the decree a
provision precluding or limiting modification of the terms respecting maintenance or property division is to make the decree
nonmodifiable or modifiable only in the limited way as to those terms. Subsection (f) [(6)] thus permits the parties to agree
that their future arrangements may not be altered except in accord with their agreement. Such an agreement maximizes the
advantages of careful future planning and eliminates uncertainties based on the fear of subsequent motions to increase or
decrease the obligations of the parties. However, as stated in the subsection, this does not apply to provisions for the support,
custody, or visitation of children.

Concerning the effect of a decree as alien on the property of the spouse against whom it is rendered, the Conference took the
position that the general laws of the state, as to judgment liens, would apply. However, in jurisdictions with special statutes
respecting the liens created by decrees for support, maintenance, and the like, care should be taken in preparing the repealer
section not to disturb provisionsit is desired to retain.

Notes of Decisions (115)

MCA 40-4-201, MT ST 40-4-201
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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40-4-202. Division of property, MT ST 40-4-202

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-202
40-4-202. Division of property

Currentness

(1) In aproceeding for dissolution of a marriage, legal separation, or division of property following a decree of dissolution
of marriage or legal separation by a court which lacked personal jurisdiction over the absent spouse or lacked jurisdiction
to divide the property, the court, without regard to marital misconduct, shall, and in a proceeding for legal separation may,
finally equitably apportion between the parties the property and assets belonging to either or both, however and whenever
acquired and whether thetitle thereto isin the name of the husband or wife or both. In making apportionment, the court shall
consider the duration of the marriage and prior marriage of either party; the age, health, station, occupation, amount and
sources of income, vocational skills, employability, estate, liabilities, and needs of each of the parties; custodial provisions;
whether the apportionment isin lieu of or in addition to maintenance; and the opportunity of each for future acquisition of
capital assets and income. The court shall also consider the contribution or dissipation of value of the respective estates and
the contribution of aspouse asahomemaker or to thefamily unit. In dividing property acquired prior to the marriage; property
acquired by gift, bequest, devise, or descent; property acquired in exchange for property acquired before the marriage or in
exchangefor property acquired by gift, bequest, devise, or descent; theincreased value of property acquired prior to marriage;
and property acquired by a spouse after a decree of legal separation, the court shall consider those contributions of the other
spouse to the marriage, including:

(a) the nonmonetary contribution of a homemaker;

(b) the extent to which such contributions have facilitated the maintenance of this property; and

(c) whether or not the property division serves as an alternative to maintenance arrangements.

(2) In aproceeding, the court may protect and promote the best interests of the children by setting aside a portion of the jointly
and separately held estates of the parties in a separate fund or trust for the support, maintenance, education, and general
welfare of any minor, dependent, or incompetent children of the parties.

(3) Each spouse is considered to have a common ownership in marital property that vests immediately preceding the entry
of the decree of dissolution or declaration of invalidity. The extent of the vested interest must be determined and made final
by the court pursuant to this section.

(4) The division and apportionment of marital property caused by or incident to a decree of dissolution, a decree of legal
separation, or a declaration of invalidity is not a sale, exchange, transfer, or disposition of or dealing in property but is a
division of the common ownership of the parties for purposes of:
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40-4-202. Division of property, MT ST 40-4-202

(a) the property laws of this state;

(b) the income tax laws of this state; and

(c) the federal income tax laws.

(5) Premarital agreements must be enforced as provided in Title 40, chapter 2, part 6.

Credits
Enacted 48-321 by Laws 1975, ch. 536, § 21; Revised Code of Montana 1947, 48-321. Amended by Laws 1983, ch. 613, §
1; amended by Laws 1987, ch. 189, § 13.

Editors Notes
COMMISSIONERS NOTE

Alternative A, which isthe aternative recommended generally for adoption, proceeds upon the principle that all the property of
the spouses, however acquired, should be regarded as assets of the married couple, available for distribution among them, upon
consideration of the various factors enumerated in subsection (a) [(1)]. It will be noted that among these are health, vocational
skills and employability of the respective spouses and these contributions to the acquisition of the assets, including allowance
for the contribution thereto of the “ homemaker's servicesto the family unit.” Thislast isanew concept in Anglo-American law.

Subsection (b) [(2)] affords away to safeguard the interests of the children against the possibility of the waste or dissipation of
the assets allotted to a particular parent in consideration of being awarded the custody or support of achild or children.

Notes of Decisions (1148)

MCA 40-4-202, MT ST 40-4-202
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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40-4-203. Maintenance, MT ST 40-4-203

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-203
40-4-203. Maintenance

Currentness

() In aproceeding for dissolution of marriage or legal separation or a proceeding for maintenance following dissolution of
the marriage by acourt that lacked personal jurisdiction over the absent spouse, the court may grant a maintenance order for
either spouse only if it finds that the spouse seeking maintenance:

(a) lacks sufficient property to provide for the spouse's reasonable needs; and

(b) is unable to be self-supporting through appropriate employment or is the custodian of a child whose condition or
circumstances make it appropriate that the custodian not be required to seek employment outside the home.

(2) The maintenance order must be in amounts and for periods of time that the court considersjust, without regard to marital
misconduct, and after considering all relevant facts, including:

(a) the financia resources of the party seeking maintenance, including marital property apportioned to that party, and the
party's ability to meet the party's needs independently, including the extent to which a provision for support of a child
living with the party includes a sum for that party as custodian;

(b) the time necessary to acquire sufficient education or training to enable the party seeking maintenanceto find appropriate
employment;

(c) the standard of living established during the marriage;

(d) the duration of the marriage;

(e) the age and the physical and emotional condition of the spouse seeking maintenance; and

(f) the ahility of the spouse from whom maintenance is sought to meet the spouse's own needs while meeting those of
the spouse seeking maintenance.
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40-4-203. Maintenance, MT ST 40-4-203

Credits
Enacted 48-322 by Laws 1975, ch. 536, § 22; Revised Code of Montana 1947, 48-322. Amended by Laws 2009, ch. 56, 8
1578, eff. Oct. 1, 2009.

Editors Notes
COMMISSIONERS NOTE

Section 308(a) [40-4-203(1)] authorizes the court to order maintenance to either spouse in three kinds of proceedings: (1)
dissolution of marriage; (2) legal separation; and (3) independent proceedings for maintenance following an earlier proceeding
for dissolution of the marriage by a court which lacked personal jurisdiction over the absent spouse and thus could not affect
maintenance [ see comment to Section 302(a) [40-4-104(1)]]. Inall threekinds of proceedings the court may award maintenance
only if both findings listed in (1)[(a)] and (2)[(b)] are made. The dual intention of this section and Section 307 [40-4-202] is
to encourage the court to provide for the financial needs of the spouses by property disposition rather than by an award of
maintenance. Only if the available property isinsufficient for the purpose and if the spouse who seeks maintenanceisunableto
secure employment appropriateto hisskillsand interests or is occupied with child care may an award of maintenance be ordered.

Assuming that an award of maintenance is appropriate under subsection 308(a) [40-4-203(1)], the standards for setting the
amount of the award are set forth in subsection 308(b) [40-4-203(2)]. Here, asin Section 307 [40-4-202], the court is expressly
admonished not to consider the misconduct of a spouse during the marriage. Instead, the court should consider the factors
relevant to the issue of maintenance, including those listed in subdivisions (1)-(6) [(a)-()].

Notes of Decisions (401)

MCA 40-4-203, MT ST 40-4-203
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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40-4-204. Child support--orders to address health..., MT ST 40-4-204

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-204
40-4-204. Child support--orders to address health insurance--withholding of child support

Currentness

<Bracketed portion of text effective until occurrence of contingency>

(1) In aproceeding for dissolution of marriage, legal separation, maintenance, or child support, the court shall order either
or both parents owing a duty of support to a child to pay an amount reasonable or necessary for the child's support, without
regard to marital misconduct.

(2) The court shall consider all relevant factors, including:

(a) the financial resources of the child;

(b) the financial resources of the parents;

(c) the standard of living that the child would have enjoyed had the marriage not been dissolved;

(d) the physical and emotional condition of the child and the child's educational and medical needs;

(e) the age of the child;

(f) the cost of day care for the child;

(g) any parenting plan that is ordered or decided upon; and

(h) the needs of any person, other than the child, whom either parent islegally obligated to support.

(3)(a) Whenever a court issues or modifies an order concerning child support, the court shall determine the child support
obligation by applying the standards in this section and the uniform child support guidelines adopted by the department of
public health and human services pursuant to 40-5-209. The guidelines must be used in all cases, including cases in which
the order is entered upon the default of a party and those in which the parties have entered into an agreement regarding the
support amount. A verified representation of the defaulting parent'sincome, based on the best information available, may be

Mext


http://www.westlaw.com/Browse/Home/StatutesCourtRules/MontanaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MontanaStatutesCourtRules?guid=ND33F9BE0AC6111DE9281B48006C33613&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MontanaStatutesCourtRules?guid=NDE3EDB00AC6111DE9281B48006C33613&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MontanaStatutesCourtRules?guid=NE1364910AC6111DE9281B48006C33613&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MTSTT40C4PT2R)&originatingDoc=N36F83890B35611DE82CCC134927ACBBE&refType=CM&sourceCite=MCA+40-4-204&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1002018&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1002018&cite=MTST40-5-209&originatingDoc=N36F83890B35611DE82CCC134927ACBBE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

40-4-204. Child support--orders to address health..., MT ST 40-4-204

used when a parent fails to provide financial information for use in applying the guidelines. The amount determined under
the guidelines is presumed to be an adequate and reasonable support award, unless the court finds by clear and convincing
evidence that the application of the standards and guidelines is unjust to the child or to any of the parties or that it is
inappropriate in that particular case.

(b) If the court finds that the guideline amount is unjust or inappropriate in a particular case, it shall state its reasons for
that finding. Similar reasons must also be stated in a case in which the parties have agreed to a support amount that varies
from the guideline amount. Findings that rebut and vary the guideline amount must include a statement of the amount of
support that would have ordinarily been ordered under the guidelines.

(c) If the court does not order a parent owing a duty of support to a child to pay any amount for the child's support, the
court shall stateits reasons for not ordering child support.

(d) Child support obligations established under this section are subject to the registration and processing provisions of
Title 40, chapter 5, part 9.

(4) Each temporary or final district court judgment, decree, or order establishing a child support obligation under this title
and each modification of a final order for child support must include a medical support order as provided for in Title 40,
chapter 5, part 8.

(5)(a) Unless the court makes a written exception under 40-5-315 or 40-5-411 and the exception is included in the support
order, a support obligation established by judgment, decree, or order under this section, whether temporary or final, and
each modification of an existing support obligation under 40-4-208 must be enforced by immediate or delinquency income
withholding, or both, under Title 40, chapter 5, part 3 or 4. A support order that omits the written exceptions provided in
40-5-315 or 40-5-411 or that provides for a payment arrangement inconsistent with this section is nevertheless subject to
withholding for the payment of support without need for an amendment to the support order or for any further action by
the court.

(b) If an obligor isexempt from immediate income withholding, the district court judgment or order must include awarning
statement that if the obligor is delinquent in the payment of support, the obligor's income may be subject to income-
withholding procedures under Title 40, chapter 5, part 3 or 4. Failure to include awarning statement in ajudgment or order
does not preclude the use of withholding procedures.

(c) If a support order subject to income withholding is expressed in terms of a monthly obligation, the order may be
annualized and withheld on aweekly or biweekly basis, corresponding to the obligor's regular pay period. When an order
is annualized and withheld on a weekly or biweekly basis under this section, the support withheld from the obligor may
be retained by the obligee when it exceeds the obligor's monthly support obligation if the excess support is a result of
annualized withholding.

(d) If an obligor is exempted from paying support through income withholding, the support order must include a
requirement that whenever the case is receiving services under Title IV-D of the Social Security Act, support payments
must be paid through the department of public health and human services as provided in 40-5-909.
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(6)(a) Each district court judgment, decree, or order that establishes paternity or establishes or modifies a child support
obligation must include a provision requiring the parties to promptly file with the court and to update, as necessary,
information on:

(i) the party'sidentity, residential and mailing addresses, telephone number, [social security number,] and driver'slicense
number;

(ii) the name, address, and tel ephone number of the party's employer; and

(i) if the child is covered by a health or medical insurance plan, the name of the insurance carrier or health benefit
plan, the policy identification number, the names of the persons covered, and any other pertinent information regarding
coverage or, if the child is not covered, information as to the availability of coverage for the child through the party's
employer.

(b) The court shall keep the information provided under subsection (6)(a) confidential except that the information may be
provided to the department of public health and human services for use in administering Title IV-D of the Social Security
Act.

(c) The order must aso require that in any subsequent child support enforcement action, upon sufficient showing that
diligent effort has been made to ascertain the location of the party, the district court or the department of public health
and human services, if the department is providing services under Title 1V-D of the Social Security Act, may consider due
process requirements for notice and service of process met with respect to the party upon delivery of written notice by
regular mail to the most recent address of the party or the party's employer's address reported to the court.

(7) A judgment, decree, or order establishing a child support obligation under this part may be modified or adjusted as
provided in 40-4-208 or, if the department of public health and human servicesis providing services under Title1V-D of the
Social Security Act, may be modified or adjusted by the department as provided for in 40-5-271 through 40-5-273, 40-5-277,
and 40-5-278.

(8)(a) A district court judgment, decree, or order that establishes or modifies a child support obligation must include a
provision requiring the child support obligation to be paid, without need for further court order:

(i) to the person with whom the child resides by legal order;

(i) if the person with whom the child legally resides voluntarily or involuntarily relinquishes physical care and control
of the child to another person, organization, or agency, to the person, organization, or agency to whom physical custody
has been relinquished;

(iii) if any other person, organization, or agency is entitled by law, assignment, or similar reason to receive or collect
the child support obligation, to the person, organization, or agency having the right to receive or collect the payment; or
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(iv) to the court for the benefit of the minor child.

(b) When the department of public health and human servicesis providing services under Title IV-D of the Social Security
Act, payment of support must be made through the department for distribution to the person, organization, or agency
entitled to the payment.

(c) A judgment, decree, or order that omits the provision required by subsection (8)(@) is subject to the requirements of
subsection (8)(a) without need for an amendment to the judgment, decree, or order or for any further action by the court.

(9) A judgment, decree, or order that establishes or modifies a child support obligation must include a provision that if a
parent or guardian is the obligee under a child support order and is obligated to pay a contribution for the same child under
41-3-438, 41-5-1304, or 41-5-1512, the parent or guardian assigns and transfers to the department of public health and human
services al rights that the parent or guardian may have to child support that are not otherwise assigned under 53-2-613.

Credits

Enacted 48-323 by Laws 1975, ch. 536, § 23; Revised Code of Montana 1947, 48-323. Amended by Laws 1983, ch. 590, § 1,
amended by Laws 1985, ch. 727, § 1. (3) Enacted by Laws 1985, ch. 434, § 1. (4) Enacted by Laws 1985, ch. 651, § 1; amended
by Laws 1989, ch. 702, § 1; amended by Laws 1991, ch. 266, § 4; amended by Laws 1991, ch. 635, § 1; amended by Laws
1993, ch. 294, § 1; amended by Laws 1993, ch. 631, § 7; amended by Laws 1995, ch. 60, § 7; amended by Laws 1995, ch. 504,
§ 27; amended by Laws 1995, ch. 546, § 118; amended by Laws 1997, ch. 343, § 12; amended by Laws 1997, ch. 552, § 25;
amended by Laws 2001, ch. 542, § 1; amended by Laws 2005, ch. 564, § 1.

Editors Notes
CONTINGENT TERMINATION

<Laws 1997, ch. 552, § 104, as revised by Laws 1999, ch. 27, § 1, contained contingent termination provisions
and order that the department of public health and human services seek federal exemptions. See the Historical and
Statutory Notesto 37-1-307.>

COMMISSIONERS NOTE

This section does not set forth the conditions under which a parent owes a duty of support to a child. Principles affecting duties
of support occur elsewhere in the Act, as well as in the other statutes or the common law of the State. Rather, the intent is
merely to indicate the factors which a court should consider in setting the amount of support to be paid by either the mother or
the father or both. [ See 1989 amendment note.] The provision authorizing an order requiring either or both parentsto pay child
support permits the court to order the custodial parent to contribute to the child's support as well, or to insure that property or
payment set aside to the custodia parent for child support are used for that purpose. “Child” includes any child recognized by
the laws of the state as “living” or “in being”, and, also, a child by adoption. The Section authorizes the issue of child support
to be raised in independent proceedings for dissolution of marriage or legal separation.

Notes of Decisions (402)

MCA 40-4-204, MT ST 40-4-204
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Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

End of Document © 2013 Thomson Reuters. No claim to origina U.S. Government Works.
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West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-205
40-4-205. Guardian ad litem

Currentness

(1) The court may appoint aguardian ad litem to represent the interests of aminor dependent child with respect to the child's
support, parenting, and parental contact. The guardian ad litem may be an attorney. The county attorney, a deputy county
attorney, if any, or the department of public health and human servicesor any of its staff may not be appointed for this purpose.

(2) The guardian ad litem has the following general duties:

(a) to conduct investigations that the guardian ad litem considers necessary to ascertain the facts related to the child's
support, parenting, and parental contact;

(b) to interview or observe the child who is the subject of the proceeding;

(c) to make written reports to the court concerning the child's support, parenting, and parental contact;

(d) to appear and participate in al proceedings to the degree necessary to adequately represent the child and make
recommendations to the court concerning the child's support, parenting, and parental contact; and

(e) to perform other duties as directed by the court.

(3) The guardian ad litem has access to court, medical, psychological, law enforcement, social services, and school records
pertaining to the child and the child's siblings and parents or caretakers.

(4) The court shall enter an order for costs and feesin favor of the child's guardian ad litem. The order must be made against
either or both parents, except that if the responsible party isindigent, the costs must be waived.

Credits

Enacted 48-324 by Laws 1975, ch. 536, § 24; Revised Code of Montana 1947, 48-324. Amended by Laws 1979, ch. 93, § 1,
amended by Laws 1993, ch. 434, § 1; amended by Laws 1995, ch. 394, § 4; amended by Laws 1995, ch. 546, § 119; amended
by Laws 1997, ch. 343, § 13.
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Editors Notes
COMMISSIONERS NOTE

Thissection authorizesthe court to appoint an attorney to represent aminor or dependent child in aproceeding for the dissolution
of marriage, legal separation, or any other proceeding which involves the child's support, custody, or visitation. The attorney is
not a guardian ad litem for the child, but an advocate whose role is to represent the child's interests. The section intentionally
does not authorize the child or his attorney to be heard on the issue of whether the marriage of his parent or parents has broken
down irretrievably. The appointment may be made by the court on motion of either parent or by the court on its own motion. It
is expected that the authority given the court by this section will be exercised primarily in contested cases, but rare or unusual
circumstances may make the appointment appropriate in formally uncontested matters.

Notes of Decisions (40)

MCA 40-4-205, MT ST 40-4-205
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-206
40-4-206. Payment of maintenance or support to court--handling fee of clerk

Currentness

(1) Except as provided in subsection (4), upon its own motion or upon motion of either party, the court may order at any
time that maintenance or support payments be made to the clerk of the district court as trustee for remittance to the person
entitled to receive the payments.

(2) The clerk of the district court shall maintain records of payments received by the clerk listing the amount of payments,
the date payments are required to be made, and the names and addresses of the parties affected by the order. The clerk may
charge the payor a handling fee of $2 a payment, which must be in addition to the payment. Any handling fee collected by
the clerk under this subsection must be paid into the county general fund unless the county has a district court fund. If the
county has adistrict court fund, the amount must be paid into that fund.

(3) The parties affected by the order shall inform the clerk of the district court of any change of address or of other condition
that may affect the administration of the order.

(4) When the department of public health and human servicesis providing services under Title I\VV-D of the Social Security
Act or when income withholding isin effect in an order issued or modified after October 1, 1998, payment of support must
be made through the department for distribution to the person, organization, or agency entitled to the payment.

Credits
Enacted 48-325 by Laws 1975, ch. 536, § 25; Revised Code of Montana 1947, 48-325. Amended by Laws 1985, ch. 532, §
1; amended by Laws 1997, ch. 552, § 26.

Editors Notes
COMMISSIONERS NOTE

This section establishes a procedure for payment of support or maintenance orders through a court officer and for enforcement
by the appropriate prosecuting attorney. The section is modeled on similar provisions in North Dakota, Wisconsin, and other
states and is intended to make use of the state's remedy of civil contempt as an effective device for the enforcement of support
and maintenance.

MCA 40-4-206, MT ST 40-4-206
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

Mext


http://www.westlaw.com/Browse/Home/StatutesCourtRules/MontanaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MontanaStatutesCourtRules?guid=ND33F9BE0AC6111DE9281B48006C33613&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MontanaStatutesCourtRules?guid=NDE3EDB00AC6111DE9281B48006C33613&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MontanaStatutesCourtRules?guid=NE1364910AC6111DE9281B48006C33613&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MTSTT40C4PT2R)&originatingDoc=N3DD0B160B35611DE82CCC134927ACBBE&refType=CM&sourceCite=MCA+40-4-206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1002018&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB4F768B481-3B48B2A02FC-19CCAF69721)&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

40-4-206. Payment of maintenance or support to court--handling..., MT ST 40-4-206

End of Document © 2013 Thomson Reuters. No claim to origina U.S. Government Works.

WestlawNext” © 2013 Thomson Reuters. No claim to original U.S. Government Works. 2



40-4-207. Assignments, MT ST 40-4-207

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-207
40-4-207. Assignments

Currentness

The court may order the person obligated to pay support or maintenance to make an assignment of apart of the person's periodic
earnings or trust income to the person entitled to receive the payments. The assignment is binding on the employer, trustee, or
other payor of the funds 2 weeks after service upon the payor of notice that the assignment has been made. The payor shall
withhold from the earnings or trust income payable to the person obligated to support the amount specified in the assignment
and shall transmit the payments to the person specified in the order. The payor may deduct from each payment a sum not
exceeding $1 as reimbursement for costs. An employer may not discharge or otherwise discipline an employee as a result of
awage or salary assignment authorized by this section.

Credits
Enacted 48-326 by Laws 1975, ch. 536, § 26; Revised Code of Montana 1947, 48-326. Amended by Laws 2009, ch. 56, 8
1579, eff. Oct. 1, 2009.

Editors Notes
COMMISSIONERS NOTE

This section is modeled on similar provisions in Wisconsin and California and provides an additional method of assuring
that obligations for support and maintenance will be met when due. The Section goes beyond existing law in authorizing an
assignment of trust income as well as periodic earnings. In states which permit spendthrift trusts, for purposes of support and
maintenance, to be attacked, this section will also apply to spendthrift trusts. Each state should insert in the bracket the sum
it deems sufficient to meet the cost to the payor of deducting the sums due from each payment. The validity of the obligation
imposed on the payor of funds is clearly supported by analogy to garnishment, and to cases such as Day-Brite Lighting, Inc.
v. Missouri, 72 S.Ct. 405, 342 U.S. 421, 96 L.Ed. 469 (1952).

Notes of Decisions (6)

MCA 40-4-207, MT ST 40-4-207
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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40-4-208. Modification and termination of provisions for..., MT ST 40-4-208

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-208
40-4-208. Modification and termination of provisions for maintenance, support, and property disposition

Currentness

(1) Except as otherwise provided in 40-4-201(6), a decree may be modified by a court as to maintenance or support only as
to installments accruing subsequent to actual notice to the parties of the motion for modification.

(2)(a) Except as provided in 40-4-251 through 40-4-258, whenever the decree proposed for modification does not contain
provisions relating to maintenance or support, modification under subsection (1) may only be made within 2 years of the
date of the decree.

(b) Except as provided in 40-4-251 through 40-4-258, whenever the decree proposed for modification contains provisions
relating to maintenance or support, modification under subsection (1) may only be made:

(i) upon a showing of changed circumstances so substantial and continuing as to make the terms unconscionable;

(i) upon written consent of the parties; or

(ii1) upon application by the department of public health and human services, whenever the department of public health
and human services is providing services under Title IV-D of the federal Social Security Act. The support obligation
must be modified, as appropriate, in accordance with the guidelines promulgated under 40-5-209. Except as provided
in 40-4-251 through 40-4-258, a modification under this subsection may not be made within 12 months after the
establishment of the order or the most recent modification.

(c) The nonexistence of amedical support order, as defined in 40-5-804, or aviolation of amedical support order justifies
an immediate modification of child support in order to:

(i) provide for the actual or anticipated costs of the child's medica care;

(i1) provide or maintain a health benefit plan or individual health insurance coverage for the child; or

(iii) eliminate any credit for a medical support obligation when it has been permitted or used as a credit in the
determination of the child support obligation.
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40-4-208. Modification and termination of provisions for..., MT ST 40-4-208

(3) The provisions asto property disposition may not be revoked or modified by a court except:

(a) upon written consent of the parties; or

(b) if the court finds the existence of conditions that justify the reopening of ajudgment under the laws of this state.

(4) Unless otherwise agreed in writing or expressly provided in the decree, the obligation to pay future maintenance is
terminated upon the death of either party or the remarriage of the party receiving maintenance.

(5) Provisionsfor the support of achild are terminated by emancipation of the child or the child's graduation from high school
if the child is enrolled in high school, whichever occurs later, but in no event later than the child's 19th birthday, unless the
termination date is extended or knowingly waived by written agreement or by an express provision of the decree. Provisions
for the support of achild do not terminate upon the death of a parent obligated to support the child. When a parent obligated
to pay support dies, the amount of support may be modified, revoked, or commuted to a lump-sum payment, to the extent
just and appropriate in the circumstances.

(6) The decree may be modified, as provided in 40-4-251 through 40-4-258, for failure to disclose assets and liabilities.

Credits

Enacted 48-330 by Laws 1975, ch. 536, 8 30; Revised Code of Montana 1947, 48-330. Amended by Laws 1979, ch. 464, § 1,
amended by Laws 1987, ch. 212, § 1; amended by Laws 1989, ch. 549, § 27; amended by Laws 1989, ch. 702, § 28; amended
by Laws 1991, ch. 342, § 1; amended by Laws 1995, ch. 504, § 28; amended by Laws 1995, ch. 546, § 120; amended by Laws
1997, ch. 326, § 10.

Editors Notes
COMMISSIONERS NOTE

Subsection (a) [(1)] makes each installment under an order for periodic support or maintenance final and non-modifiable when
it falls due. The accrued installments cannot be modified retroactively, and future installments can be modified only asto those
falling due after amotion for modification has been filed. The purpose of thus making each installment final and non-modifiable
when it becomes due is to give each past due installment the status of afinal judgment entitled to full faith and credit in other
states pursuant to the decisions of the Supreme Court in Lynde v. Lynde, 21 S.Ct. 555, 181 U.S. 183, 45 L.Ed. 810 (1901);
Sistarev. Sistare, 30 S.Ct. 682, 218 U.S. 1, 54 L .Ed. 905, 28 LRANS 1068, 20 Ann.Cas. 261 (1910); Barber v. Barber, 65 S.Ct.
137,323 U.S. 77,89 L.Ed. 82, 157 A.L.R. 163 (1944); and Griffin v. Griffin, 66 S.Ct. 556, 327 U.S. 220, 90 L.Ed. 635 (1945).
The Supreme Court has not yet held that future installments are entitled to full faith and credit, but at least one state court has
done so [Light v. Light, 147 N.E.2d 34, 12 111.2d 502 (1958)] and another state has extended voluntary recognition to future
installments [Worthley v. Worthley, 283 P.2d 19, 44 Cal.2d 465 (1955)]. See the comment to Section 306(d) [40-4-201(4)]
with respect to international enforcement.

Except where the decree, incorporating the agreement of the parties, providesto the contrary [ see Section 306(f) [40-4-201(6)]],
future installments may be modified, but the person seeking modification must show that circumstances have changed sincethe
date of theoriginal order so that the order isunconscionabl e at thetimethe motionismade and will continueto be unconscionable
unless modified. Thisstrict standard isintended to discourage repeated or insubstantial motionsfor modification. In accordance
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40-4-208. Modification and termination of provisions for..., MT ST 40-4-208

with presently existing law, the provisions of the decree respecting property disposition may not be altered unless the judgment
itself can be reopened for fraud or otherwise under the laws of the state. Thereis no intention to changethislaw. If the judgment
was rendered by another state, normal full faith and credit law would allow it to be reopened in the forum state if it can be
reopened under the laws of the rendering state.

Subsection (b) authorizes the parties to agree in writing or the court to provide in the decree that maintenance will continue
beyond the death of the obligor or the remarriage of the obligee. In the absence of such an agreement or provision in the decree,
this section sets the termination date for the obligation to pay future maintenance.

Subsection (c) [(3)] is designed to permit the partiesto agree in writing or the court to provide in the decree that the obligation
of each parent to support the child will extend beyond the child's emancipation and to permit parents, on occasion of alegal
separation or dissolution of marriage, to agree that the child support provisions of the decree will terminate upon the death
of a parent who has provided for the child in his will. In the absence of such an agreement or provision in the decree, this
section terminates the obligation of a parent to support a child, only upon the child's emancipation. The parent's death does not
terminate the child's right to support, and the court may make an appropriate order establishing the obligation of the deceased
parent's estate to the child. Section 316(c) [40-4-208(3)], read in connection with Section 309 [40-4-204], authorizes a support
order against the estate of a parent who had received property for the child's support if that property was not actually used for
the child's support or did not accrue to the child's benefit by [virtue] of the parent's death.

To avoid indefinite delay in the settlement of estates, there may be modification or commutation to a lump sum payment “to
the extent just and appropriate in the circumstances.” Any person interested, including a creditor or an attorney for the child
(Section 310 [40-4-205]), may move the court for the appropriate order.

Notes of Decisions (403)

MCA 40-4-208, MT ST 40-4-208
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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40-4-209. Security or guaranty to secure support, MT ST 40-4-209

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-209
40-4-209. Security or guaranty to secure support

Currentness

(1) Upon averified application that is made by a person authorized to enforce or collect a child support obligation or by the
department of public health and human services and that shows that a person obligated to pay child support or maintenance
pursuant to court or administrative order is delinquent in an amount equal to thetotal of 6 months' support payments, the court
may direct the obligated person to appear and show cause why an order should not be entered ordering that the obligated
person post bond, give a mortgage, or provide other security or guaranty for the payment of the delinquency.

(2) If the court finds that a delinquency greater than the total of 6 months of support is owed and that the obligated person
has the ahility to post bond, give amortgage, or provide security or other guaranty, the court may enter an order requiring the
obligated person to post bond, give a mortgage, or provide security or guaranty for so long asthere is a support delinquency.

(3) The bond or other security may be in an amount up to the total support due for a 2-year period and must be approved by
the court. The bond must include the name and address of the issuer. Any person issuing a bond under this section must, if
the bond is canceled, notify the court and the person or public agency entitled to receive payments under the support order.

(4) If the person obligated to pay child support or maintenance fails to make payments as required by the court or
administrative order, the person or public agency entitled to receive payment may recover on the bond or other security. The
amount recovered on the bond or other security must first be applied toward satisfaction of any support arrearages.

(5) The department of public health and human services shall adopt guidelines that take into account the payment record of
the obligated person, the availability of other remedies, and other considerationswhich it determinesrelevant for determining
whether the procedure provided in this section would carry out the purpose of enforcing payments of child support or would
be appropriate in the circumstances. If after application of the guidelines the department of public health and human services
determines an application for an order requiring security is not appropriate, it may not request the order.

Credits
Enacted by Laws 1985, ch. 521, § 1. Amended by Laws 1987, ch. 370, § 98; amended by Laws 1987, ch. 609, § 26; amended
by Laws 1989, ch. 702, § 20; amended by Laws 1995, ch. 546, § 121.

Notes of Decisions (1)

MCA 40-4-209, MT ST 40-4-209
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40-4-209. Security or guaranty to secure support, MT ST 40-4-209

Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

End of Document © 2013 Thomson Reuters. No claim to origina U.S. Government Works.
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40-4-210. Child support jurisdiction--nonresident individual, MT ST 40-4-210

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-210
40-4-210. Child support jurisdiction--nonresident individual

Currentness

(2) In a proceeding to establish or modify a child support order, a district court may acquire personal jurisdiction over a
nonresident individual or theindividual's guardian or conservator if:

(a) the individual is personally served with notice within this state in accordance with Rule 4B, Montana Rules of Civil
Procedure;

(b) the individua submits to the jurisdiction of this state by consent, by entering a general appearance, or by filing a
responsive document that has the effect of waiving any contest to personal jurisdiction;

(c) theindividual has resided with the child within this state;

(d) the child was adopted within this state when at least one parent was a resident;

(e) theindividual resided in this state and provided prenatal expenses or support for the child;

(f) the child resides in this state as aresult of the acts or directives of the individual;

(9) the individual engaged in sexual intercourse in this state and the child may have been conceived by that act of
intercourse; or

(h) there is any other basis consistent with the constitutions of this state and the United States for the exercise of the
personal jurisdiction.

(2) A district court shall recognize and, if petitioned to do so, enforce according to its terms a child support order issued by
a court or administrative agency of another state if the order was made consistent with the full faith and credit provisions
of 28 U.S.C. 1738B.

(3) A district court may not establish a subsequent child support order that conflicts with an existing order entitled to
recognition under subsection (2) or, except as provided in subsection (6), modify an existing order entitled to recognition
under subsection (2).
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(4) In interpreting a child support order issued in another state, including the duration of current payments and other
obligations of support, adistrict court shall apply the law of the issuing state.

(5) In an action to enforce arrears under a child support order issued in another state, a district court shall apply the statute
of limitations of this state or of the issuing state, whichever provides the longer period of limitation.

(6) A district court has jurisdiction to modify a child support order issued by a court or administrative agency of another
state only after meeting the requirements of 40-5-194 and the standards for modification of interstate support orders set out
in28 U.S.C. 1738B.

Credits
Enacted by Laws 1989, ch. 459, § 1. Amended by Laws 1993, ch. 328, § 52; amended by Laws 1999, ch. 579, § 1.

Notes of Decisions (4)

MCA 40-4-210, MT ST 40-4-210
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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40-4-211. Jurisdiction--commencement of parenting proceedings, MT ST 40-4-211

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-211
40-4-211. Jurisdiction--commencement of parenting proceedings

Currentness

(2) A court of this state competent to decide parenting matters has jurisdiction to make a parenting determination by initial
or amended decreeiif:

(a) this state:
(i) isthe home state of the child at the time of commencement of the proceedings; or

(ii) had been the child's home state within 6 months before commencement of the proceedings and the child is absent
from this state because of the child'sremaoval or retention by any person and aparent or person acting as parent continues
to livein this state; or

(b) itisin the best interest of the child that a court of this state assume jurisdiction because:
(i) the child and the parents or the child and at least one contestant have a significant connection with this state; and

(ii) thereisavailable in this state substantial evidence concerning the child's present or future care, protection, training,
and personal relationships; or

(c) the child is physically present in this state and:
(i) has been abandoned, including being surrendered to an emergency services provider as provided in 40-6-405;
(i) has been with a caretaker relative who has been awarded continuing custody pursuant to 40-6-602; or

(i) it is necessary in an emergency to protect the child because the child has been subjected to or threatened with
mistreatment or abuse or is neglected or dependent; or
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(d)(i) no other state has jurisdiction under prerequisites substantially in accordance with subsection (1)(@), (1)(b), or (1)
(c) or another state has declined to exercise jurisdiction on the ground that this state is the more appropriate forum to
determine parenting of the child; and

(i1) it isin the child's best interest that the court assume jurisdiction.

(2) Except under subsections (1)(c) and (1)(d), physical presence in this state of the child or of the child and one of the
contestants is not alone sufficient to confer jurisdiction on a court of this state to make a parenting determination.

(3) Physical presence of the child, while desirable, is not a prerequisite for jurisdiction to determine parenting of the child.

(4) A parenting plan proceeding is commenced in the district court:

(a) by aparent, by filing a petition:

(i) for dissolution or legal separation;

(i) for parenting in the county in which the child is permanently resident or found; or

(iii) for custody under 40-6-411; or

(b) by aperson other than aparent if the person has established a child-parent relationship with the child, by filing apetition
for parenting in the county in which the child resides or is found.

(5) Notice of a parenting proceeding must be given to the child's parent, guardian, caretaker, those persons with whom the
child is physically residing, and all other contestants, who may appear, be heard, and file a responsive pleading. The court,
upon a showing of good cause, may permit intervention of other interested parties.

(6) For purposes of subsection (4)(b), “child-parent relationship” means arelationship that:

(a) exists or did exist, in whole or in part, preceding the filing of an action under this section, in which a person provides
or provided for the physical needs of a child by supplying food, shelter, and clothing and provides or provided the child
with necessary care, education, and discipline;

(b) continues or existed on aday-to-day basis through interaction, companionship, interplay, and mutuality that fulfill the
child's psychological needs for a parent as well as the child's physical needs; and
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(c) meets or met the child's need for continuity of care by providing permanency or stability in residence, schooling, and
activities outside of the home.

(7) A custody proceeding under 40-6-411 is commenced in the district court by a parent by filing in one of the following
counties:

(a) the county where the newborn is located if the parent knows where the newborn is,

(b) the county where the emergency services provider to whom the newborn was surrendered is located if subsection (7)
(a) does not apply; or

(c) the county where the biological parent islocated if neither subsection (7)(a) or (7)(b) applies.

Credits

Enacted 48-331 by Laws 1975, ch. 536, § 31. Amended by Laws 1977, ch. 33, § 11; amended by Laws 1977, ch. 537, § 27,
Revised Code of Montana 1947, 48-331; amended by Laws 1997, ch. 343, § 14; amended by Laws 1999, ch. 414, § 1; amended
by Laws 2001, ch. 277, § 15; amended by Laws 2009, ch. 210, § 1, eff. Oct. 1, 2009.

Editors Notes
COMMISSIONERS NOTE

The provisions of the Act concerning custody adjudication are integrated with the provisions of the Uniform Child Custody
Jurisdiction Act, promulgated by the Conferencein 1968. The latter Act dealswith judicial jurisdiction to adjudicate a custody
case when more than one state has an interest in the litigation. The Uniform Marriage and Divorce Act governs the substantive
and procedural aspects of custody adjudication once the court has decided that it can and should hear the case on the merits.
States considering the adoption of this Act should also consider adopting the Uniform Child Custody Jurisdiction Act. If that
Act is adopted in the state, subsections (a) [(1)], (b), [(2)] and (c)[(3)], which are intended to track the interstate jurisdictional
sections of that Act, should be omitted, and the remaining subsections should be relettered, accordingly.

The court authorized to hear custody cases has not been identified. In many states the legislature will want to consider the
establishment of a Family Court for these purposes; in other states the trial court of general jurisdiction will be named.

Subsection (d) [(4)] makes an important distinction between custody disputes commenced by parents and those commenced
by some other person interested in a particular child. A custody proceeding is commenced automatically whenever one of the
parentsfilesfor adissolution of legal separation under Part 111 [Chapter 4]. Also, a parent may commence a custody proceeding
without filing a petition for dissolution or legal separation. On the other hand, subsection (d)(2) [(4)(b)] makes it clear that
if one of the parents has physical custody of the child, a non-parent may not bring an action to contest that parent's right to
continuing custody under the “best interest of the child” standard of Section 402 [40-4-212]. If a non-parent (a grandparent or
an aunt or uncle, perhaps) wants to acquire custody, he must commence proceedings under the far more stringent standards
for intervention provided in the typical Juvenile Court Act. In short, this subsection has been devised to protect the “parental
rights’ of custodial parents and to insure that intrusions upon those rights will occur only when the care the parent is providing
the child falls short of the minimum standard imposed by the community at large--the standard incorporated in the neglect or
delinquency definitions of the state's Juvenile Court Act. Once acustody proceeding is commenced, the court should be able to
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hear the views of all interested persons; Subsection (d) [(4)] therefore authorizes the judge to permit intervention by relatives
who would not have been allowed to commence an action.

Notes of Decisions (117)

MCA 40-4-211, MT ST 40-4-211
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-212
40-4-212. Best interest of child

Currentness

(2) The court shall determine the parenting plan in accordance with the best interest of the child. The court shall consider all
relevant parenting factors, which may include but are not limited to:

(a) the wishes of the child's parent or parents;

(b) the wishes of the child;

(c) theinteraction and interrel ationship of the child with the child's parent or parents and siblings and with any other person
who significantly affects the child's best interest;

(d) the child's adjustment to home, school, and community;

(e) the mental and physical health of all individuals involved;

(f) physical abuse or threat of physical abuse by one parent against the other parent or the child;

(9) chemical dependency, as defined in 53-24-103, or chemical abuse on the part of either parent;

(h) continuity and stability of care;

(i) developmental needs of the child;

() whether a parent has knowingly failed to pay birth-related costs that the parent is able to pay, which is considered to
be not in the child's best interests;

(k) whether aparent hasknowingly failed to financially support achild that the parent isableto support, whichisconsidered
to be not in the child's best interests;
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(1) whether the child has frequent and continuing contact with both parents, which is considered to be in the child's best
interests unless the court determines, after a hearing, that contact with a parent would be detrimental to the child's best
interests. In making that determination, the court shall consider evidence of physical abuse or threat of physical abuse by
one parent against the other parent or the child, including but not limited to whether a parent or other person residing in
that parent's household has been convicted of any of the crimes enumerated in 40-4-219(8)(b).

(m) adverse effects on the child resulting from continuous and vexatious parenting plan amendment actions.

(2) When determining the best interest of the child of aparent in military service, the court shall consider all relevant parenting
factors provided in subsection (1) and may not determine the best interest of the child based only upon the parent's military
service.

(3) A defacto parenting arrangement, in the absence of aprior parenting decree, does not require the child's parent or parents
to prove the factors set forth in 40-4-219.

(4) The following are rebuttable presumptions and apply unless contrary to the best interest of the child:

(a) A parenting plan action brought by aparent within 6 months after a child support action against that parent isvexatious.

(b) A motion to amend afinal parenting plan pursuant to 40-4-219 isvexatious if a parent seeksto amend afinal parenting
plan without making a good faith effort to comply with the provisions of the parenting plan or with dispute resolution
provisions of the final parenting plan.

Credits

Enacted 48-332 by Laws 1975, ch. 536, 8 32; Revised Code of Montana 1947, 48-332. Amended by Laws 1987, ch. 379, § 1,
amended by Laws 1989, ch. 303, § 1; amended by Laws 1995, ch. 467, § 1; amended by Laws 1997, ch. 343, § 15; amended
by Laws 20009, ch. 356, § 1, eff. Oct. 1, 2009.

Editors Notes
COMMISSIONERS NOTE

This section [except the last sentence] is designed to codify existing law in most jurisdictions. It smply statesthat thetrial court
must look to avariety of factors to determine what is the child's best interest. The five factors mentioned specifically are those
most commonly relied upon in the appellate opinions; but the language of the section makes it clear that the judge need not
be limited to the factors specified. Although none of the familiar presumptions devel oped by the case law are mentioned here,
the language of the section is consistent with preserving such rules of thumb. The preference for the mother as custodian of
young children when al things are equal, for example, is simply ashorthand method of expressing the best interest of children--
and this section enjoins judges to decide custody cases according to that general standard. The same analysis is appropriate
to the other common presumptions. a parent is usually preferred to a non-parent; the existing custodian is usually preferred
to any new custodian because of the interest in assuring continuity for the child; preference is usualy given to the custodian
chosen by agreement of the parents. In the case of modification, there is also a specific provision designed to foster continuity
of custodians and discourage change. See Section 409 [40-4-219].
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Notes of Decisions (290)

MCA 40-4-212, MT ST 40-4-212
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-213
40-4-213. Interim parenting plan

Currentness

(1) A party to aparenting proceeding may move for an interim parenting plan. The motion must be supported by an affidavit
as provided in 40-4-220(1). The court may adopt an interim parenting plan under the standards of 40-4-212 after a hearing
or under the standards of 40-4-212 and 40-4-220(2) before a hearing. If there is no objection, the court may act solely on
the basis of the affidavits.

(2) If aproceeding for dissolution of marriage or legal separation is dismissed, any interim parenting plan isvacated unlessa
parent movesthat the proceeding continue as a parenting proceeding and the court finds, after ahearing, that the circumstances
of the parents and the best interests of the child require that a parenting plan be adopted. A child support delinquency existing
at the time that an interim parenting plan is vacated remains a judgment subject to collection.

(3) If a parenting proceeding commenced in the absence of a petition for dissolution of marriage or legal separation is
dismissed, any interim parenting plan is vacated. A child support delinquency existing at the time that an interim parenting
plan is vacated remains a judgment subject to collection.

(4) Adoption of afinal parenting plan under 40-4-234 vacates any interim parenting plan adopted under this section. A child
support delinquency existing at the time that an interim parenting plan is vacated remains a judgment subject to collection.

Credits
Enacted 48-333 by Laws 1975, ch. 536, § 33. Amended by Laws 1977, ch. 33, § 12; Revised Code of Montana 1947, 48-333;
amended by Laws 1979, ch. 410, § 1; amended by Laws 1997, ch. 343, § 16.

Editors Notes
COMMISSIONERS NOTE

Subsection (a) [(1)] encouragestrial courtsto issue temporary custody orders without formal hearing whenever possible. Since
the hearing itself may be a traumatic event for both parents (and therefore for their children, indirectly), the trial court is
authorized to make temporary orders on the basis of affidavits alone unless one of the parties files formal objection to that
procedure. Inmost cases, it isexpected that trial judgeswill award temporary custody to the existing custodian so asto minimize
disruption for the child.

Subsection (b) [(2)] states an important principle designed to foster values supporting family privacy. If apetition for dissolution

or legal separation is dismissed voluntarily, there is no reason for the court to hold a special hearing and make a special
(and extraordinary) finding before making any substantive custody decision. In most cases, then, if the dissolution petition is
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dismissed, the parties, whether or not they reconcile, will determine for themselves who should be the child's custodian. If the
child's circumstances warrant concern for his physical or emotional security, the standard for community intervention expressed
in the state's Juvenile Court Act should be the measure applied to the family. The divorce court can always aert juvenile court
or welfare department staff informally that a problem may exist.

Notes of Decisions (2)

MCA 40-4-213, MT ST 40-4-213
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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40-4-214. Interviews, MT ST 40-4-214

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-214
40-4-214. Interviews

Currentness

(1) The court may interview the child in chambers to ascertain the child's wishes as to residence and parental contact. The
court may permit counsel to be present at the interview. The court shall cause a record of the interview to be made and to
be part of the record in the case.

(2) The court may seek the advice of professional personnel, whether or not employed by the court on aregular basis. The
advice given must be in writing and made available by the court to counsel upon request. Counsel may examine as awitness
any professional personnel consulted by the court.

Credits
Enacted 48-334 by Laws 1975, ch. 536, § 34; Revised Code of Montana 1947, 48-334. Amended by Laws 1997, ch. 343, § 17.

Editors Notes
COMMISSIONERS NOTE

This section, and the two which follow, are designed to permit the court to make custodial and visitation decisions asinformally
and non-contentiously as possible, based on as much relevant information as can be secured, while preserving afair hearing
for al interested parties.

The general ruleisthat thejudge may interview the child in chambers. It is often important for the judgeto discover the attitudes
and wishes of the child, and there is no reason to subject the child to the formality of the courtroom and the unpleasantness
of cross-examination. This provision does not require the judge to permit counsel to be present at the interview, but he must
make some kind of record of the interview (using a court reporter or a tape recorder) so that counsel for al parties will have
access to the substance of the interview. Similarly, the judge may call informally on expertsin avariety of disciplines without
subjecting them, in the first instance, to the formal hearing process. But the experts advice should be available to counsel for
the parties so that the judge's decision will not be based on secret information; and the parties should be able to examine the
expert asto the substance of his advice to the judge.

Notes of Decisions (26)

MCA 40-4-214, MT ST 40-4-214
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.
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40-4-215. Investigations and reports, MT ST 40-4-215

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-215
40-4-215. Investigations and reports

Currentness

(2) If aparent or a court-appointed third party requests, or if the court finds that a parenting proceeding is contested, the court
may order an investigation and report concerning parenting arrangements for the child. The investigator may be the child's
guardian ad litem or other professional considered appropriate by the court. The department of public health and human
services may not be ordered to conduct the investigation or draft a report unless the person requesting the investigation is a
recipient of financial assistance, as defined in 53-4-201, or a participant in the food stamp program, as defined in 53-2-902,
and al reasonable options for payment of the investigation, if conducted by a person not employed by the department, are
exhausted. The department may consult with any investigator and share information relevant to the child's best interests. The
cost of the investigation and report must be paid according to the final order. The cost of the educational evaluation under
subsection (2)(a) must be paid by the state as provided in 3-5-901.

(2) The court shall determine, if appropriate, the level of evaluation necessary for adequate investigation and preparation of
the report, which may include one or more of the following:

(a) parenting education;

(b) mediation pursuant to 40-4-301;

(¢) factfinding by the investigator; and

(d) psychological evaluation of the parties.

(3) In preparing a report concerning a child, the investigator may consult any person who has information about the child
and the child's potential parenting arrangements. Upon order of the court, the investigator may refer the child to professional
personnel for diagnosis. Except asrequired for children 16 years of age or older, the investigator may consult with and obtain
information from medical, psychiatric, or other expert persons who have served the child in the past without obtaining the
consent of the persons or entities authorized by law to grant or withhold access to the records. The child's consent must be
obtained if the child is 16 years of age or older unless the court finds that the child lacks mental capacity to consent. If the
requirements of subsection (4) are fulfilled, the investigator's report may be received in evidence at the hearing.

(4) Thecourt shall mail theinvestigator'sreport to counsel and to any party not represented by counsel at least 10 daysprior to
the hearing. When consistent with state and federal law, the investigator shall make available to counsel and to any party not
represented by counsel theinvestigator's file of underlying data and reports, complete texts of diagnostic reports made to the
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investigator pursuant to the provisions of subsection (3), and the names and addresses of al persons whom the investigator
has consulted. Any party to the proceeding may call the investigator and any person the investigator has consulted for cross-
examination. A party may not waive the right of cross-examination prior to the hearing. The results of the investigation must
be included in the court record and may, without objection, be sealed.

Credits

Enacted 48-335 by Laws 1975, ch. 536, § 35; Revised Code of Montana 1947, 48-335. Amended by Laws 1981, ch. 277, 8§ 1,
amended by Laws 1987, ch. 624, § 1; amended by Laws 1993, ch. 434, § 2; amended by Laws 1993, ch. 561, § 7; amended by
Laws 1995, ch. 18, § 48; amended by Laws 1995, ch. 546, § 122; amended by Laws 1997, ch. 343, § 18; amended by Laws
1997, ch. 486, § 3; amended by Laws 2001, ch. 465, § 5; amended by Laws 2001, ch. 585, § 32.

Editors Notes
COMMISSIONERS NOTE

The Act steers a middle course between those courts which prohibit a custody investigation unless both parties stipulate to
it and those statutes which permit the judge to order an investigation in every case. It is obvious that custody investigations,
whether made by a member of the court's staff or by a public or private agency employed for that purpose, can be useful aids
to the court. But most custody dispositions are consensual decisions of the parents, and there is no reason to permit the judge
to order an investigation in such cases unless one of the spouses, although agreeing to the disposition, wants some further
inquiry made. Under these circumstances, the court can order an investigation even if the other spouse opposes it. Similarly,
in contested cases, where the judge's need for independent investigation is greatest, a custody study can be ordered even if
both spouses are opposed.

The provisions of subsections (b) [(2)] and (c) [(3)] detail the procedural aspects of custody investigations and reports. They
assure that investigations will be conducted with due regard to fair hearing values, while encouraging investigators to provide
accurate information to the court.

Notes of Decisions (29)

MCA 40-4-215, MT ST 40-4-215
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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40-4-216. Hearings, MT ST 40-4-216

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-216
40-4-216. Hearings

Currentness

(2) Parenting plan proceedings must receive priority in being set for hearing.

(2) Upon motion of aparent who hasreceived military service orders, the court shall, for good cause shown, hold an expedited
hearing in parenting or visitation matters instituted under 40-4-228(6) if the military service, as defined in 10-1-1003, of
the parent has a material effect on the parent's ability or anticipated ability to appear in person at a hearing scheduled in an
unexpedited manner.

(3) The court may tax as costs the payment of necessary travel and other expenses incurred by any person whose presence
at the hearing the court considers necessary to determine the best interest of the child.

(4) The court, without ajury, shall determine questions of law and fact. If it finds that a public hearing may be detrimental
to the child's best interest, the court may exclude the public from a parenting hearing but may admit any person who has a
direct and legitimate interest in the particular case or a legitimate educational or research interest in the work of the court.

(5) If the court findsit necessary that the record of any interview, report, investigation, or testimony in a parenting proceeding
be kept secret to protect the child's welfare, the court may make an appropriate order sealing the record.

Credits
Enacted 48-336 by Laws 1975, ch. 536, § 36; Revised Code of Montana 1947, 48-336. Amended by Laws 1997, ch. 343, § 21;
amended by Laws 2009, ch. 356, § 2, eff. Oct. 1, 2009.

Editors Notes
COMMISSIONERS NOTE

Thissection further detail s procedural aspectsof custody hearings. Subsection (c) [(3)] changesthelaw inthose stateswhich now
permit ajury to determine child custody. Subsection (d) [(4)] authorizesthe court to protect the child by preventing unnecessary
publicity if it finds that sealing the record is necessary for the child's welfare. Although this authority restricts access to public
records, the evil of limitation is clearly outweighed by the public interest in the protection of children.

Notes of Decisions (8)
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MCA 40-4-216, MT ST 40-4-216
Statutes are current through chapters effective July 1, 2013, and the 2012 general election. Statutory changes are subject to
classification and revision by the Code Commissioner.
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40-4-217. Notice of intent to move, MT ST 40-4-217

West's Montana Code Annotated
Title 40. Family Law
Chapter 4. Termination of Marriage, Child Custody, Support
Part 2. Support, Custody, Visitation, and Related Provisions (Refs & Annos)

MCA 40-4-217
40-4-217. Notice of intent to move

Currentness

(1) A parent who intends to change residence shall, unless precluded under 40-4-234, provide written notice to the other
parent.

(2) If aparent's change in residence will significantly affect the child's contact with the other parent, notice must be served
personally or given by certified mail not less than 30 days before the proposed change in residence and must include a
proposed revised residential schedule. Proof of service must be filed with the court that adopted the parenting plan. Failure
of the parent who receives notice to respond to the written notice or to seek amendment of the residential schedule pursuant
to 40-4-219 within the 30-day period constitutes acceptance of the proposed revised residential schedule.

Credits

Enacted 48-337 by Laws 1975, ch. 536, § 37; Revised Code of Montana 1947, 48-337. Amended by Laws 1979, ch. 17, § 3;
amended by Laws 1987, ch. 509, § 1; amended by Laws 1989, ch. 405, § 1; amended by Laws 1995, ch. 350, § 8; amended
by Laws 1995, ch. 467, § 2; amended by Laws 1997, ch. 343, § 22.

Editors Notes
COMMISSIONERS NOTE

With two important exceptions, this section [prior to 1997 amendment] states [stated] the traditional rule for visitation rights.
Thegenera ruleimpliesa“best interest of the child” standard. Although the judge should never compel the noncustodial parent
to visit the child, visitation rights should be arranged to an extent and in a fashion which suits the child's interest rather than
theinterest of either the custodial or noncustodial parent. The empirical data on post-divorce living arrangements suggests that,
if the judge can arrange visitation with a minimum of contest, most parties will eventually reach an accommodation and the
bitterness accompanying the divorce will gradually fade. The section does make clear, however, that the judge must hold a
hearing and make an extraordinary finding to deprive the noncustodial parent of all visitation rights. To preclude visitation
completely, the judge must find that visitation would endanger “seriously the child's physical, mental, moral, or emotional
health.” Thesewordsareintended to mesh with other uniform legislation. See Uniform Juvenile Court Act, Section 47. Although
the standard is necessarily somewhat vague, it was deliberately chosen to indicate its stringency when compared to the “best
interest” standard traditionally applied to this problem. The specia standard was chosen to prevent the denial of visitation to
noncustodial parent on the basis of moral judgments about parental behavior which have no relevance to the parent'sinterest in
or capacity to maintain a close and benign relationship to the child. The same onerous standard is applicable when the custodial
parent tries to have the noncustodial parent's visitation privileges restricted or eliminated.

Notes of Decisions (19)
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