
nuts and bolts 
of a 

tpr case
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Some background
Review of the path of a case
What is required of us as trial judges
Review of recurring issues
Identification of how to make getting 
to a ruling “easier”
Post-trial life of the child and case
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language soon not to be foreign

180 Days
ASFA

APPLA
Conditional Consent

Deemed Consent
Exceptional Circumstances

Guardianship
Reasonable Efforts

Unfit
TPR
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Adoption and Safe Families Act

Signed into law on November 19, 1997
Purpose: to remedy chronic problems with the 
child welfare system
ASFA amended the federal foster care law 
Titles IV-B and IV-E of the Social Security Act
Made safety and permanency the primary 
focus of the law
Driving force for Maryland’s child dependency 
statutes
Section IV-E Funding Implication is HUGE
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Presenter
Presentation Notes
Plus counsel for each party.



Each child has a statutory right to counsel 
(DHR Legal Services Program)
Indigent parent has a statutory right to 
counsel provided through the Office of the 
Public Defender
Various bases for appointment of conflict 
counsel
Right is to effective counsel

October 21, 2016          C.A.N.D.O. 8

Presenter
Presentation Notes
In re: Adoption of Chaden M.
422 Md. 498, 501 (2011)



exercise care if parent decides to
discharge counsel

Record should reflect: Specific inquiry
of parent before permitting discharge;
clearly established desire to discharge;
and weighing akin to Rule 2-132(b) (may
deny withdrawal if “would cause undue
delay, prejudice, or injustice”)

In re Alijah, 195 Md. App. 491 (2010)
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Presenter
Presentation Notes
195 Md. App. 518 – “Based on all of the foregoing, we are satisfied that the strict waiver of counsel requirements embodied in Rule 11-106(b) do not apply to a parent's waiver of his or her statutory right to counsel in a CINA case. However, this conclusion does not fully dispose of appellant's claim of error. We elaborate.”
@ 521 “At the hearing on October 23, 2009, Ms. Gilhooly informed the court that she came prepared to enter her appearance, but that Ms. Q. did not want her services. In fact, as of October 9, 2009, Ms. Gilhooly was already the attorney of record. In any event, when Ms. Gilhooly sought to withdraw, the court immediately acquiesced. It said: "All right. We'll excuse you, unless somebody objects." At the time, Ms. Gilhooly was not necessarily acting as her client's agent or in her client's interest; in the context of an eleventh hour request by an attorney to withdraw  [***47] from a case, the attorney's interest may be at odds with that of the client. Under such circumstances, Ms. Gilhooly's representation to the court should not have bound Ms. Q. to a waiver.“








who’s the daddy?

October 21, 2016          C.A.N.D.O. 10

resolve paternity
in CINA proceedings
as early as possible

Presenter
Presentation Notes
An eternal challenge for meeting the 180-day time limit since often there is a bit of uncertainty.
Especially troubling with Safe Haven Baby when a mother is uncooperative in identifying father.

See 0090s14 In Re Adoption of Hunter C  Chelsea, Unreported (October 16, 2014).

§ 5-306. Paternity.�
(a)  In general.- Unless a court excludes a man as the father of a child, a man is the father if:  
(1) the man was married to the child's mother at the time of the child's conception;  
(2) the man was married to the child's mother at the time of the child's birth;  
(3) the man is named as the father on the child's birth certificate and has not signed a denial of paternity;  
(4) the child's mother has named the man as the child's father and the man has not signed a denial of paternity;  
(5) the man has been adjudicated to be the child's father;  
(6) the man has acknowledged himself, orally or in writing, to be the child's father and the mother agrees; or  
(7) on the basis of genetic testing, the man is indicated to be the child's biological father.  
(b)  Notice and hearing on paternity claim.-   
(1) A petitioner under Part II or Part III of this subtitle shall give a juvenile court notice that a man who is not named in the petition and has not been excluded as a father claims paternity.  
(2) After a request of a party or claimant and before ruling on a petition under Part II or Part III of this subtitle, a juvenile court shall hold a hearing on the issue of paternity.  �
The best interest of the child standard applies when the paternity of a child born in wedlock is sought to be tested.  Mulligan v. Corbett, 426 Md. 670 (2012)



continuing obligation

local department to use reasonable 
efforts to locate absent parents and for 
the clerk of the court to be kept current as 
to each parent’s address
a search for kin should also continue
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Presenter
Presentation Notes
Fostering Connections Act requires notice to kin within 30 days of the date child comes into care.
Kin are important and preferred placement resources.
�Md. Code Ann., Cts. & Jud. Proc. § 3-822

(a)(1) At each CINA hearing, the court shall inquire into, and make findings of fact on the record as to, the identity and current address of each parent of each child before the court.
(2) In carrying out paragraph (1) of this subsection, the court shall:
(i) Inform all parties present of their continuing obligation to assist the court in identifying and locating each parent of each child;
(ii) Inform the parents present of their continuing obligation to keep the clerk of the court apprised of their current address;
(iii) Inform the parents present of available means to establish paternity, if not yet established; and
(iv) If appropriate, refer the parents to the appropriate support enforcement agency to establish paternity and support.
Notifications by parent of change in address
(b) Each parent of a child who is the subject of a CINA proceeding shall notify the court and the local department of all changes in the parent's address.
Listing of addresses provided by parents
(c) The clerk of the court shall keep a listing of every address provided by a parent of a child who is the subject of a CINA proceeding.
Disclosure of parents’ addresses
(d) On request of a local department, the clerk's office shall disclose to the local department all addresses listed by a parent of a CINA within the preceding 270 days.
Court orders involving paternity or services
(e) The court may:
(1) Order a parent or putative parent to:
(i) Apply for child support services with the appropriate support enforcement agency; and
(ii) Cooperate with the appropriate support enforcement agency to establish paternity and child support; and
(2) Make a finding of paternity in accordance with Title 5, Subtitle 10, Part VI of the Family Law Article.
Findings made in CINA hearing as evidence
(f) Any court may consider evidence taken and findings made on the record in a CINA hearing and in a paternity, custody, child support, or guardianship proceeding regarding that child or a sibling of a child.
�
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does the case 
concern

an Indian Child?

resolve eligibility
in CINA proceedings
as early as possible
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Presenter
Presentation Notes
Included in materials is a form of notice that I use.
Although it is a Court inquiry, the local department should be engaged in examining issue from the time a child enter care.
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Indian Child Welfare Act
U.S.C., Title 25, Chapter 21

applies to foster care and adoptive 
proceedings

Indian child means any unmarried person
who is under age eighteen and is either (a) a
member of an Indian tribe or (b) is eligible
for membership in an Indian tribe and is the
biological child of a member of an Indian
tribe” 25 U.S.C. 1903(4)

Presenter
Presentation Notes
	“The Indian Child Welfare Act (ICWA) is a federal law that seeks to keep American Indian children with American Indian families. Congress passed ICWA in 1978 in response to the alarmingly high number of Indian children being removed from their homes by both public and private agencies. The intent of Congress under ICWA was to "protect the best interests of Indian children and to promote the stability and security of Indian tribes and families" (25 U.S.C. § 1902). ICWA sets federal requirements that apply to state child custody proceedings involving an Indian child who is a member of or eligible for membership in a federally recognized tribe.
	“ICWA is an integral policy framework on which tribal child welfare programs rely. It provides a structure and requirements for how public and private child welfare agencies and state courts view and conduct their work to serve tribal children and families. It also acknowledges and promotes the role that tribal governments play in supporting tribal families, both on and off tribal lands. However, as is the case with many laws, proper implementation of ICWA requires vigilance, resources, and advocacy.” http://www.nicwa.org/indian_child_welfare_act/ 

Highlights the importance of cultural competency
If applies, then tribe has right to intervene
Placement must be with relative or member of tribe
“Active”, as opposed to “reasonable efforts” required of local department
Other elements
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make certain 
record shows

inquiry has been made
federally recognized tribes
Federal Register listing of tribal 
contacts
notice to tribe

Presenter
Presentation Notes
Sample notice is included in materials.

“Contrary to the [South Carolina] Supreme Court's ruling, we hold that 25 U.S.C. § 1912(f)—which bars involuntary termination of a parent's rights in the absence of a heightened showing that serious harm to the Indian child is likely to result from the parent's “continued custody” of the child—does not apply when, as here, the relevant parent never had custody of the child. We further hold that § 1912(d)—which conditions involuntary termination of parental rights with respect to an Indian child on a showing that remedial efforts have been made to prevent the “breakup of the Indian family”—is inapplicable when, as here, the parent abandoned the Indian child before birth and never had custody of the child. Finally, we clarify that § 1915(a), which provides placement preferences for the adoption of Indian children, does not bar a non-Indian family like Adoptive Couple from adopting an Indian child when no other eligible candidates have sought to adopt the child. We accordingly reverse the South Carolina Supreme Court's judgment and remand for further proceedings.

Adoptive Couple v. Baby Girl, 133 S. Ct. 2552, 2557, 186 L. Ed. 2d 729



Right of tribe to intervene
Tribe can take jurisdiction
“Active”, not “Reasonable Efforts, 

required
Placement preference is with the tribe
Failure can undo everything
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Maryland Recognized Tribes
(January 9, 2012 Executive Order)

•Piscataway Indian Nation
•Piscataway Conoy Tribe
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Presenter
Presentation Notes
www.nicwa.org/states/documents/MarylandFactSheet.pdf
American Indian Cultural Center
Map Based on 2000 Census

“According to the 2010 U.S. Census, in Maryland, 20,420 persons reported AI/AN as their only race, and 58,657 persons reported AI/AN as some part of their racial heritage, constituting 0.4% and 1.0% of the State’s population, respectively. 32.3% of the AI/AN (Race alone) population reported Hispanic as their ethnicity. “ “Most of the AI/AN population in Maryland lives in the Baltimore Metro Area and the National Capital Area.“  American Indian and Alaskan Natives In Maryland: Health Data and Resources, MDHMH, July 2013



Maryland Commission on Indian Affairs
National Council of Juvenile and Family 
Court Judges
National Indian Child Welfare Association: 
http/www.nicwa.org
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is parent in the military?
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Under Service Members Civil Relief 
Act, 50 U.S.C. App. 501 et seq., in 
order for adverse ruling, attorney 
must be appointed
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Presenter
Presentation Notes
Link under For Citizens at Maryland Judiciary Website
Link leads to copy of Act and Judges Guide



90 day stay mandated upon submission
that satisfies requirement of Act with an
additional stay within judge’s discretion
Consult the Act and A Judge’s Guide to
The Servicemembers Civil Relief Act by
Mark E. Sullivan
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A CHANGE OF FOCUS

•CINA and TPR 
Proceedings 
are Distinct
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Judge Adkins: “Two intricately connected, yet 
separate legal mechanisms, come into play 
in this case. CINA proceedings are governed 
by sections 3–801 through 3–830 of the 
Courts and Judicial Proceedings Article …, 
and TPR proceedings are governed by 
sections 5–313 through 5–328 of the Family 
Law Article ...”

In re Jayden G., 433 Md. 50, 54 (2013).
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“CINA proceedings are designed “[t]o 
provide for the care, protection, safety, and 
mental and physical development of” child-
ren found CINA; “conserve and strengthen 
the child’s family ties;” ensure that parents 
and local departments work together to 
“remed [y] the circumstances that required 
the court’s intervention;” and “achieve a 
timely, permanent placement for the child 
consistent with the child’s best interests.” 
CJP § 3–802(a).”  433 Md. at 75
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“In contrast, when the Department initiates 
TPR proceedings, it ‘seek[s] to terminate 
the existing parental relationship.’ Rashawn 
H. 420 Md. at 496…It files the TPR petition 
when it believes a child’s welfare will be 
best served in the care and custody of 
others, rather than the natural parents.” 433 
Md. at 75



October 21, 2016          C.A.N.D.O.

26

“…in these two types of proceedings, 
courts consider different factors.”  433 
Md. at 75
“TPR proceedings require a ‘clear and 
convincing’ standard of proof, but CINA 
adjudications are made based on the 
lesser ‘preponderance of the evidence’ 
standard.” 433 Md. at 77
“Furthermore, in a permanency plan 
review hearing, strict application of the 
Maryland Rules of Evidence is not 
required….It is, however, required in a 
TPR proceeding.” 433 Md. at 77

Presenter
Presentation Notes
The additional distinction notified by Judge Adkins is that “the changing of the permanency plan to adoption is not a prerequisite of a TPR petition.”  433 Md. at 78
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in order for a child in care
to be free for adoption

the legal relationship between a child 
and the child’s parents or parent must be 
terminated
 cannot terminate rights of one parent 
and not the other
remember that the modern family can 
look different

Presenter
Presentation Notes
Note that independent adoptions are different.



Changing the Permanency Plan 
to 

Termination of Parental Rights
and 

Adoption
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“…the changing of the permanency
plan to adoption is not a prerequisite
to the filing of a TPR petition.”
In re Adoption of Jayden G., 433 Md. 50, 
78 (2013)
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Court
directive

DSS
initiation
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 Order the local department to file 
guardianship petition within 30 days
If local department does not support the 

plan, order department to file petition 
within 60 days
Schedule the next 6-month hearing to be 

the trial of the guardianship petition but

if you determine that the permanency plan is
changed to adoption you are to
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Local Department Initiation
F.L.  5 – 525.1(b)

required to file
if

the child has been in an out-of-home 
placement for 15 of the most recent 22 
months;
a court finds that the child is an 
abandoned infant;  or
A parent has been convicted of any of 
certain crimes of violence related acts 
involving child, parent or sibling of the 
child

Presenter
Presentation Notes
Section 5-525.1
 (a) Determination of child's best interest. -- If a child placement agency to which a child is committed under § 5-525 of this subtitle determines that adoption of the child is in the best interest of the child, the child placement agency shall refer the case to the agency attorney within 60 days of the determination and the agency attorney shall file a petition for termination of the natural parent's rights with the court within 60 days of receipt of the referral.�(b) Termination of parental rights. –�   (1) Except as provided in paragraph (3) of this subsection, a local department to which a child is committed under § 5-525 of this subtitle shall file a petition for termination of parental rights or join a termination of parental rights action that has been filed if:�      (i) the child has been in an out-of-home placement for 15 of the most recent 22 months;�      (ii) a court finds that the child is an abandoned infant; or�      (iii) a court finds that the parent has been convicted, in any state or any court of the United States, of:�         1. a crime of violence against:�            A. a minor offspring of the parent;�            B. the child; or�            C. another parent of the child; or�         2. aiding or abetting, conspiring, or soliciting to commit a crime described in item 1 of this item.�   (2) For purposes of this subsection, a child shall be considered to have entered an out-of-home placement 30 days after the child is placed into an out-of-home placement.�   (3) A local department is not required to file a petition or join an action if:�      (i) the child is being cared for by a relative;�      (ii) the local department has documented in the case plan, which shall be available for court review, a compelling reason why termination of parental rights would not be in the child's best interests; or�      (iii) the local department has not provided services to the family consistent with the time period in the local department's case plan that the local department considers necessary for the safe return of the child to the child's home.�(c) Approval of qualified family. -- If a petition is filed under subsection (b) of this section, the local department shall identify, recruit, process, and seek to approve a qualified family for adoption, guardianship, or other permanent placement.
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LOCAL DEPARTMENT INITIATION
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 child is in kinship care;
 local department has documented in the 

case plan … a compelling reason termna-
tion of parental rights would not be in the 
child's best interests; or

 local department has not provided services 
to the family consistent with the time 
period in the local department's case plan 
that department considers necessary for 
the safe return of the child to the child's 
home.



Adoption can occur 
without prior TPR 

proceeding
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F. L. Title 5
Part III

allows one to go directly
from CINA to adoption 

but 
requires adoption petition
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Section 5 - 331
Consent of Department required to file
petition
Allowed where no contact with
Department within 180 days of filing or
Department unable to locate after
reasonable efforts to locate
Not sooner than the later of 30 days
after birth of child, the expiration of any
period for revocation of consent or time
to file an objection. F.L. 5 – 336

37

Presenter
Presentation Notes
It is not recommended for a Safe Haven Baby since the father is often a John Doe. Cts & Jud Proc. § 5-641.
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if a child is 10 or older, consent
necessary
if younger, must not object.

F.L  5 – 538 



October 21, 2016          C.A.N.D.O. 39

Involuntary/Contested
Guardianship /TPR 

Proceedings
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Notice by 
show cause order to 

each parent; and 
last attorney of record for child
last attorney of  and for each parent 

F.L. 5 – 316

October 21, 2016          C.A.N.D.O.
41



•Failure to give notice to last attorney of 
record in CINA proceeding is fatal, even if 
the attorney’s appearance was stricken.  
In re Adoption/ Guardianship No. 
6Z000045, 372 Md. 104 (2002).

•Service on the office of the prior attorney 
who no longer is at the office is 
ineffective. In re: Adoption/ Guardianship 
of Genara A., 152 Md. App. 725 (2003)

October 21, 2016          C.A.N.D.O. 42

Presenter
Presentation Notes
372 Md. at 124 – 125 includes holding that the fact that the attorney’s appearance was stricken does not excuse the duty to notify that attorney.

In In re: Adoption/Guardianship of Genara A., 152 Md.App. 725, the Court consider and rejected this argument as to the sufficiency of notice to an Assistant Public Defender who had previously represented the parent in a case involving another child:
“The Department counters that its sending a copy of the petition and show cause order to Ms. Villamar "effectively served notice to" Mr. Fields, because the two are attorneys at the same "firm"; therefore, the court properly found the predicate facts for the "deemed consent" by the appellant, under FL section 5-322(d).”




If local department is unable to identify an 
address for parent and serve at address  
after reasonable good faith efforts (F.L.  
5- 316 (e)) to do so
F. L. 5- 316 (f) specifies publication by 
newspaper and via website
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Presenter
Presentation Notes
(e) Reasonable efforts to locate parent. –�   (1) If a juvenile court never notified a parent of the requirements of § 3-822 of the Courts Article and a petitioner cannot serve the parent at any of the addresses listed in subsection (d) of this section, the petitioner shall make a reasonable, good faith effort to identify an address for the parent and serve the parent at that address.�   (2) A juvenile court shall find that a petitioner has met the requirements of paragraph (1) of this subsection if the petitioner shows, by affidavit or testimony, that the petitioner made inquiries after or within the 180 days immediately preceding the filing of the petition for guardianship:�      (i) with the Motor Vehicle Administration;�      (ii) with the Department;�      (iii) with the Department of Public Safety and Correctional Services, including its Division of Parole and Probation;�      (iv) with the detention center of the county where the petition is filed;�      (v) with the juvenile court;�      (vi) if the local department is aware that the parent has received benefits from a particular social services entity within the 180 days immediately preceding the filing of the petition, with that entity;�      (vii) if the local department is aware that the parent has been confined in a particular detention facility within the 180 days immediately preceding the filing of the petition, with that facility;�      (viii) with the child's caregiver;�      (ix) if the petitioner is able to contact the child's other parent, with that parent;�      (x) if the petitioner is able to contact known members of the parent's immediate family, with those members; and�      (xi) if the petitioner is able to contact the parent's current or last known employer, with that employer.�   (3) A juvenile court shall consider an inquiry under this subsection sufficient if made by searching the computer files of, or making an inquiry by first-class mail to, a governmental unit or person listed in this subsection.�   (4) A juvenile court shall consider failure to receive a response within 30 days after the petitioner mails an inquiry under this subsection to be a negative response to the inquiry.



TPR Status to be held within 60 days 
Rule 9 – 104(b)

Ruling to be made within 180 days after 
petition filed and within 45 days after 
consents or trial
F.L.  5 – 319(a)

October 21, 2016          C.A.N.D.O. 44

Presenter
Presentation Notes
�



Rule 9-103 (b)(1)(K)

•Petition for guardianship  or adoption  is 
to include
“Facts known to … petitioner that may 
indicate that a party has a disability that 
makes the party incapable of 
consenting or participating effectively 
in the proceedings, or, if no such facts 
are known to the petitioner, a statement 
to that effect”
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Disability of Parent

Disability hearing required  - Rule 9-
105(b)

If disability finding, parent is entitled to
representation by Office of Public
Defender F.L. 5 – 307(a)

October 21, 2016          C.A.N.D.O. 46

Presenter
Presentation Notes
 As a practical matter, this most often comes into play where the parent has either not previously had counsel in the related CINA proceedings or the appearance of prior counsel has been stricken due to lack of contact by parent.
If an objection has been filed, the issue of a disability hearing becomes moot.



What Is A Disability

•For purposes of TPR proceedings,
definition seems to be functional

•The “mental impairment or deficiency” and
“intellectual functioning” elements of the
definition in F. L. 5-525 would seem to be
more helpful

October 21, 2016          C.A.N.D.O. 47

Presenter
Presentation Notes
§ 5-525. Out-of-home placement and foster care -- In general ��   (a) "Disability" defined. --��   (1) In this section, "disability" means:��      (i) a physical disability, infirmity, malformation, or disfigurement that is caused by bodily injury, birth defect, or illness, including epilepsy;��      (ii) a mental impairment or deficiency;��      (iii) a record of having a physical or mental impairment as defined under this subsection; or��      (iv) being regarded as having a physical or mental impairment as defined under this subsection.��   (2) "Disability" includes:��      (i) any degree of paralysis or amputation;��      (ii) blindness or visual impairment;��      (iii) deafness or hearing impairment;��      (iv) muteness or speech impediment;��      (v) physical reliance on a service animal or a wheelchair or other remedial appliance or device; and��      (vi) intellectual disability, as defined in § 7-101 of the Health - General Article, and any other mental impairment or deficiency that may have necessitated remedial or special education and related services.�
Health-General. § 7-101. Definitions

(e) Developmental disability. -- "Developmental disability" means a severe chronic disability of an individual that:��   (1) Is attributable to a physical or mental impairment, other than the sole diagnosis of mental illness, or to a combination of mental and physical impairments;��   (2) Is manifested before the individual attains the age of 22;��   (3) Is likely to continue indefinitely;��   (4) Results in an inability to live independently without external support or continuing and regular assistance; and��   (5) Reflects the need for a combination and sequence of special, interdisciplinary, or generic care, treatment, or other services that are individually planned and coordinated for the individual. 



F. L. 5 - 307(a)(2)

“To determine whether a disability makes a 
parent incapable of effectively participating 
in a case, a juvenile court, on its own 
motion or motion of a party, may order 
examination of the parent.”
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Objection

Triggers Parent’s Right to Counsel
in TPR Proceedings

Office of Public Defender
Attorney  cannot object on behalf of client 
who has not authorized the filing.  In re 
Darjal, 191 Md. App. 505 (2010)
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Public Defender Policy

If there is no dispute as to disability and
parent is still represented by the Office of
the Public Defender in the CINA
proceeding (eligibility, continued desire to
be so represented and no basis for
disruption of the relationship) the Office
will enter its appearance and file an
objection on behalf of its client. A Consent
Notice or similar filing by local department
would be expected.

October 21, 2016          C.A.N.D.O. 50

Presenter
Presentation Notes
Sent:Wednesday, April 03, 2013 4:37 PM
To:Martin Jr., Larnzell; Dorsey, Kristen L.; Banks, Bryan [BBanks@opd.state.md.us]; judy.silberman@verizon.net
Cc:Krauser, Sherrie L.; Gilhooly, Susan; McIver, Milton E.

Greetings:
�The Office of the Public Defender appoints an attorney for any alleged disabled parent whom our agency represented in the CINA proceedings. The same attorney in the CINA case should be assigned to represent the parent in the TPR case unless the CINA attorney no longer wishes to continue to represent the alleged disabled parent or the alleged disabled parent requests another attorney for the TPR proceeding. This assignment procedure occurs when the OPD receives notice of the parent's alleged disability or minority and a copy of the guardianship petition from the DSS Legal Counsel. If the alleged disabled parent no longer meets the income eligibility criteria of the OPD, then the OPD will notify the court of the ineligibility and the Court will have the responsibility to appoint an attorney to represent the alleged disabled parent.��If there is a consent to a parent's alleged disability there is no need for a disability hearing, however the DSS Legal Counsel must file a Consent Notice with the court and forward to all attorneys. If there is an objection filed by the parent there is no need for a disability hearing. The gap in the law is when the client is so disabled that the OPD Attorney believes that a Guardian of the Person should be appointed in order to determine the best interest of the parent in regards to the parent's ability to either consent or object to the TPR proceedings. The procedure for the appointment of a guardian of the person and payment for the attorney's services is silent in our current statutory scheme. The Rules Committee chaired by Judge Wilner would welcome any suggestions to resolve this problem.��Vanita M. Taylor, Esq.�Chief Attorney, CINA Division�BCJJC- 300 N. Gay Street�2nd Floor�Baltimore, MD 21202�443-263-8963 ext 8939�Fax 443-263-8952




Right to 
Effective Assistance of Counsel

In re: Adoption of Chaden M.
422 Md. 498, 501 (October 25, 2011)

October 21, 2016          C.A.N.D.O. 51

Presenter
Presentation Notes
This puts the Court in of a somewhat precarious position when it is obvious.
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Guardianship might
become consensual

F. L. 5-318, 320-322

may be
actual or deemed

and
may be

conditional
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F. L. 5-320 (b)

A governmental unit or person:

(1) may condition consent or acquiescence
on adoption into a specific family that a
local department approves for the
placement; but (2) may not condition
consent or acquiescence on any factor
other than placement into a specific family.



Consents

Actual

Written - Form 9 –
102.1 with an 
attorney’s affidavit if 
represented by 
counsel
If Oral – Follow F. L. 
5-321

Deemed (Statutory)

Despite proper 
notice, a child or 
parent has failed to 
file a timely objection

October 21, 2016          C.A.N.D.O. 54

Presenter
Presentation Notes
The actual consent is usually the result of mediation, familiarity of the parties or a good relationship between the parent and placement or adoptive resource.

Note that mediation will include adoptive resource, who should be provided opportunity for counsel.  The adoptive resource is not a party to the hearing.
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the oral consent

•Consent must be entered on the record 
before the judge in the language of the 
parent
•Must include waiver of revocation
•Must be knowingly and voluntarily given
•Oral examination is recommended, 
especially if not represented by counsel

Presenter
Presentation Notes
The real difficulty is that the oral consent most often come after proceedings have begun or on “the eve” of trial.  They also may come during permanency planning proceedings.


My advice to a colleague who wanted to know what to expect if a parent in a case before the colleague decided to consent in the middle of a trial:

The oral consent is much more prolonged than taking a guilty plea.�

The statute is Family Law, 5-321.  Form 9-102.1 is the written consent form and, as you will see, it might be easiest to just walk through that in examining the parent, making certain that the parent understands that the consent cannot be revoked/withdrawn.�
1.  Make certain that it is given in the language of parent.�
2.  Do what you can do to make certain that the parent is capable of understanding the nature of the TPR proceedings and that the parent is giving up the right to present evidence in opposition to the effort of the Department to terminate parental rights.�
3.  Make certain that you inform the parent that if you accept the consent, the consent cannot be revoked.�
4. If the consent is conditioned on something (such as adoption by a specific person), make certain that there is no other inducement.�
5.  We are to inform the parent of the right of certain persons to access adoption records and veto rights.  (Last week was the first time I had paid any attention to this requirement and it was cumbersome, to say the least.)�
6. Make certain that the parent is satisfied with the services of her or his attorney and that the attorney has answered the parent's questions.�
The route I have most often taken when caught unawares (SOP) is to try to read the Consent Form to the parent.  ​ 
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no revocation
of parent’s deemed consent

“As a matter of statutory construction … 
we conclude that there is no right to revoke 
a statutory consent .... That is a consent, as 
we have said, arising by operation of law, not 
by volition, and it is not within the power of the 
parent to revoke it.”

In re: Adoption/Guardianship No. 93321055/CAD 
344 Md. 458, 486 (1997); also, see, In re: Adoption 
of Sean M. 430 Md. 695 (2013) (Independent 
Adoption)

Presenter
Presentation Notes
Changes in the guardianship statute since the Court of Appeals opinion were not accompanied by any indication of a legislative intent “to undermine or alter the holding” of the 1997 holding.  In Re: Adoption/Guardianship of Audrey B., 186 Md. App. 454 (July 2, 2009)
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“We recognize that there may be extreme 
circumstances that justify providing the child 
in a TPR case with an opportunity to revoke a 
statutory consent.” In re Adoption/Guardianship 
No. T0002005, 141 Md. App. 570, 602 (2001)

However, there it was held that maturation of a
child is not extreme circumstance that would
cause it to be an abuse of discretion for a judge to
refuse request of child to revoke consent.

Presenter
Presentation Notes
There are no other appellate cases that have factually presented an effort by a child to revoke a consent.
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perfunctory grant with child’s 
deemed consent?

“To the extent that the court below failed to permit
John to withdraw his deemed consent, we
conclude that the court neither erred nor abused
its discretion. We hasten to add, however, that
our conclusion does not alter the paramount
principle in cases of this kind; even if the child is
deemed to have consented, and cannot
withdraw that consent, the court may not
grant a TPR petition unless it is satisfied, by
clear and convincing evidence, that such a
ruling is in the child's best interest.”

In re Adoption/Guardianship No. T0002005, 141
Md. App. 570, 603

Presenter
Presentation Notes
The implication is that you might want to have the case tried.



With Consensual Grant

F.L. 5-322 – Issue order granting petition 

F.L. 5-324 – Issue separate order 
addressing termination of CINA case, 
reasonable efforts findings and notice, 
among other things

October 21, 2016          C.A.N.D.O. 60

Presenter
Presentation Notes
Role of mediation and aid provided by § 5-320(b) allowing the Court to be able to condition termination on a conditional consent based on adoption into a specific family (but for no other condition).

§ 5-308. Agreement for postadoption contact �   (a) Authorized. –�   (1) A prospective adoptive parent and parent of a prospective adoptee under this subtitle may enter into a written agreement to allow contact, after the adoption, between:�      (i) the parent or other relative of the adoptee; and�      (ii) the adoptee or adoptive parent.�   (2) An adoptive parent and former parent of an adoptee under this subtitle may enter into a written agreement to allow contact between:�      (i) a relative or former parent of the adoptee; and�      (ii) the adoptee or adoptive parent.�(b) Construction of agreement. -- An agreement made under this section applies to contact with an adoptee only while the adoptee is a minor.�(c) Dissemination; redaction. -- An individual who prepares an agreement described in subsection (a)(1) of this section:�   (1) shall provide a copy to each party in a case pending as to the prospective adoptee under this subtitle or in a CINA case pending as to the prospective adoptee; and�   (2) if the agreement so provides, shall redact identifying information from the copies.�(d) Effect of noncompliance. -- Failure to comply with a condition of an agreement made under this section is not a ground for revoking consent to, or setting aside an order for, an adoption or guardianship.�(e) Mediation. -- If a dispute as to an agreement made under this section arises, a court may refer the parties to mediation to try to resolve the dispute.�(f) Enforcement. –�   (1) A juvenile court or other court of competent jurisdiction shall enforce a written agreement made in accordance with this section unless enforcement is not in the adoptee's best interests.�   (2) If a party moves in juvenile court or another court of competent jurisdiction to modify a written agreement made in accordance with this section and satisfies the court that modification is justified because an exceptional circumstance has arisen and the court finds modification to be in an adoptee's best interests, the court may modify the agreement.�



if conditional consent and placement 
occurs other than specified?

F.L. 5-327 governs
Hearing to be within 30 days after notice of
failed conditional placement filed with court
May have to vacate guardianship decree
and revive CINA case pending
guardianship merits trial

October 21, 2016          C.A.N.D.O. 61

Presenter
Presentation Notes
§ 5-327. Failed conditional placement during guardianship ��   If, after a juvenile court grants guardianship, a party becomes aware that a condition of consent to the guardianship may not be fulfilled:��   (1) the party promptly shall:��      (i) file notice with the juvenile court;��      (ii) give notice to all of the other parties; and��      (iii) if consent was received from a governmental unit or person who is not a party, give notice to that unit or person;��   (2) the juvenile court shall schedule a hearing to occur within 30 days after the filing of the notice; and��   (3) if the party, unit, or person whose condition cannot be fulfilled fails to enter into a new consent, the juvenile court shall:��      (i) set aside the guardianship order;��      (ii) set the case in for a prompt trial on the merits of the guardianship petition; and��      (iii) reopen the CINA case for review as required under Title 3, Subtitle 8 of the Courts Article.



if parent seeks to revoke consent because
post-adoption contact agreement
breached?

“…not a ground for revoking consent to,
or setting aside an order for, an adoption
or guardianship.” F.L. Article, 5-308 (d)
Court can order mediation; enforce or
modify
No caselaw

October 21, 2016          C.A.N.D.O. 62

Presenter
Presentation Notes
§ 5-308. Agreement for postadoption contact �
(d) Effect of noncompliance. -- Failure to comply with a condition of an agreement made under this section is not a ground for revoking consent to, or setting aside an order for, an adoption or guardianship.��(e) Mediation. -- If a dispute as to an agreement made under this section arises, a court may refer the parties to mediation to try to resolve the dispute.��(f) Enforcement. --��   (1) A juvenile court or other court of competent jurisdiction shall enforce a written agreement made in accordance with this section unless enforcement is not in the adoptee's best interests.��   (2) If a party moves in juvenile court or another court of competent jurisdiction to modify a written agreement made in accordance with this section and satisfies the court that modification is justified because an exceptional circumstance has arisen and the court finds modification to be in an adoptee's best interests, the court may modify the agreement.�



effect of appeal of permanency plan?

October 21, 2016          C.A.N.D.O. 63
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In re Adoption/Guardianship of Jayden G.,
433 Md. 50, 69 (2013)
“The parent does have the right to appeal a
permanency plan of adoption, but that right
is not absolute. By the same token, the 180-
day provision is not to be used as a sword
against all motions to stay. The paramount
concern here is the child’s best interests.
Neither automatic stays nor routine
denials of motions account for that. Only
the exercise of sound discretion does.”

Presenter
Presentation Notes
Words of Judge Patrick Woodward – CANDO 2014

The Court explained that, although a parent has a right to appeal a plan change, that right does not foreclose the pursuit of overlapping statutory processes.
Appeal right must coexist with statutory provisions encouraging expediency in resolution of TPR cases and child’s paramount need for permanency.
The Court also disagreed with the Department’s contention that the 180 day rule mandated denial of all motions to stay.
The Court concluded that the decision to grant or deny a motion to stay is within the discretion of the juvenile court.
In the exercise of discretion, paramount concern is the child’s best interests, and a critical factor in the analysis is permanency in the child’s life.




Nonconsensual Guardianships

F.L. 5-323
Governs
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Managing the Trial

Strict Application  of Rules of Evidence

Judicial Notice

Stipulations

Be receptive to experienced counsel 

pointing to something missed as to a 

required finding

Proposed Findings and Conclusions
October 21, 2016          C.A.N.D.O. 66

Presenter
Presentation Notes
In CINA disposition and permanency planning hearings, the Court in its discretion may depart from strict application of the Rules of Evidence.

Md. Rule 5-101(c) (6)

(Discretionary Application. In the following proceedings, the court, in the interest of justice, may decline to require strict application of the rules in this Title other than those relating to the competency of witnesses:

	(6) Disposition hearings under Rule 11-115, including permanency planning hearings under Code, Courts 	Article, § 3-823;
��



The Parties
•Make certain to identify the parties and their 
representatives

•As to any absent party, confirm proof of 
service of show cause order (parent and 
prior counsel) and notice of trial

•Make certain that self-represented is not 
in that status by fault of “the Court”  

•The Court is charged with knowing what 
the Clerk of the Court knows
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remember
embrace the model order

October 21, 2016          C.A.N.D.O. 68

Presenter
Presentation Notes
The model orders created by a work group organized by the Foster Care Court Improvement Project are responsive to IV-E audits and designed to make certain that our hearings and findings are consistent with the requirements of ASFA, Health and Human Services regulations and out statutes.



The model order has been drafted to 
ensure that you address all the issues 
required by F. L. 5-323 and that the TPR 
and CINA cases are in the proper status 
once you have ruled on the TPR Petition

October 21, 2016          C.A.N.D.O. 69



F. L. 5–323.

(b) If, after consideration of factors as required in this
section, a juvenile court finds by clear and convincing
evidence that a parent is unfit to remain in a
parental relationship with the child or that
exceptional circumstances exist that would make a
continuation of the parental relationship detrimental
to the best interests of the child such that
terminating the rights of the parent is in a child’s
best interests, the juvenile court may grant
guardianship of the child without consent otherwise
required under this subtitle and over the child’s
objection.

October 21, 2016          C.A.N.D.O. 70

Presenter
Presentation Notes
The rest of the story, as communicated to me by the trial judge:

Hi Judge,  Mother was a dignified,  beautiful young lady  who consented on the record to the granting of TPR.  She very eloquently, but tearfully, told me that she knew she could never properly care for her children, and that she knew they were in good homes with loving people who wanted to adopt them.   The two boys were never placed together.  They had serious issues and were violent with each other and safety concerns caused them to be separated.   If you remember the case,  I was criticized for saying something like, "I'm not sure they love you, or remember you."  The Court of Appeals said trial courts need more certainty than "not being sure." I spoke this way in trying to be gentle with her.   Despite her limitations she was always dignified, respectful, and expressed genuine love for her sons.  She touched my heart.   Oh well,.....the  rest of the story.

Terry Adams 	





Ruling on The Merits
You must make a finding as to each factor
in F.L. 5-323 In re Victor A., 386 Md. 288, 
319 (2005)

 The clear and convincing evidence 
requirement applies to the weighing of all 
the 5-323 factors as a whole, not as to 
each factor individually. In re Adoption/ 
Guardianship No. 94339058/CAD, 120 Md.App. 
88, 105 (1998)

October 21, 2016          C.A.N.D.O. 71

Presenter
Presentation Notes
The clearly erroneous standard of review applies to appellate review of the trial court’s determinations. In re Adoption/Guardianship No. 3598, 347 Md. 295, 311 (1997).







In Re Ta’Niya, 417 Md. 90 (2010)

The Best Interest of the Child prevails
Before answering the exceptional 
circumstance or unfitness question, you 
must have considered all of the other 
statutory factors
Decision must be individual as to each
child.
Fact that other children are in parent’s
custody does not preclude finding of
exceptional circumstances.
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Unfitness
OR

Exceptional Circumstances
On appeal, though the trial court found 
parent unfit, parent challenged termination 
of rights where the trial court did not also 
find exceptional circumstances.

The trial court’s decision was affirmed.
In re Adoption of Jasmine D., 217 Md. App. 
718 (2014)

October 21, 2016          C.A.N.D.O. 73



Lack of adoptive resource is 
improper basis for denial.  In re Victor 
A.
Child’s has special developmental 
needs does not allow different 
treatment.  In re Victor A.
Long-term, as opposed to short-
term, imprisonment, may be given 
significant weight. In re No. J970013, 
128 Md. App. 242 (1999)

October 21, 2016          C.A.N.D.O. 74

Presenter
Presentation Notes
The rest of the story with Victor was told on Adoption Day Celebration in November of 2014.



Time in foster care alone is not 
sufficient.

In re Alonza D., Jr., 412 Md. 442 
(2010)

But, where most meaningful 
relationship and only stability has 
been with foster family, time in 
foster care, exceptional 
circumstances may be found.
In re Cadence B., 417 Md. 146 
(2010)

October 21, 2016          C.A.N.D.O. 75



if the department decides to dismiss petition 
but child objects

In re Adoption/Guardianship No T97036005, 358
Md. 12 (2002): “The primary issue we must decide in
each case is whether the trial court violated the
constitutional and/or statutory rights of the children
by granting the petition of BCDSS to terminate parental
rights when both parents either affirmatively consented or
were statutorily deemed to have consented, without first
providing the children with a meaningful opportunity
to be heard on the merits of the petition. We shall hold
these children had this right, and accordingly, we shall
reverse.”

76October 21, 2016          C.A.N.D.O.



Must 
be 

ar-tic-u-lat-ed

In re Adoption/Guardianship 
of Rashawn H.

402 Md. 477 (2007)
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In Re: Amber R., 417 Md. 701 (2011):
Great on issue of finding of “unfitness” and the 

sufficiency of the statutory factors

In Re: Adoption/Guardianship of L.B., 2016 WL 
4570460:

Great on importance of articulation of findings 
on factors where articulation of how the weighing 
establishes exceptional circumstances or unfitness 
is challenged as not sufficient

However, any case that concerns grant is a good 
guide.

October 21, 2016          C.A.N.D.O. 78

Presenter
Presentation Notes
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Oh, my.  It’s past 180 days!



Dismissal inappropriate

“ We disagree that the 180-day ruling time 
… is in the nature of a statute of limitations 
or a trial deadline, such as those addressed 
in James S. and Hicks…”

In re: Abigail C. 138 Md. App. 570, 584 
(2001)

October 21, 2016          C.A.N.D.O. 80
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if petition granted

A separate order accompanying the order
granting or denying the petition must include
“a specific finding on whether reasonable
efforts have been made to finalize the …
permanency plan”
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 Schedule first guardianship review
to occur not later than 180 days

 In the separate order direct termination 
CINA case
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Make certain that the reasonable efforts
determination in the TPR proceeding is
made a part of the record in the CINA
case, particularly if there is not a CINA
review already scheduled to occur within
the regular 6-month review cycle for the
CINA case.

if petition denied
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Review Hearings

F.L. 5 – 326 and Cts & Jud Proc 3 – 816
At least once each year; however, first is 
to be within 180 days of grant of 
guardianship
Towards Adoption
Specific factual reasonable efforts finding
Specific Placement may be ordered

Presenter
Presentation Notes
�
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If lack of reasonable efforts, notice
has to go to certain persons and
reasonable efforts hearing should be
scheduled if not already remedied
If determined that appropriate plan is
other than Adoption or Custody and
Guardianship, then it is Another
Planned Permanent Living Arrange-
ment (APPLA) and compelling
reason for plan must be articulated
APPLA is prohibited for youth
under 16 years of age (Strengthening
Families Act)

Presenter
Presentation Notes
Cts & Jud Proc 3-816.1. Findings in certain hearings.

  (a) Applicability of section. -- The provisions of this section apply to a hearing conducted in accordance with § 3-815, § 3-817, § 3-819, or § 3-823 of this subtitle or a review hearing conducted in accordance with § 5-326 of the Family Law Article in which a child is placed under an order of guardianship, commitment, or shelter care.��(b) Findings required. --��   (1) In a hearing conducted in accordance with § 3-815, § 3-817, § 3-819, or § 3-823 of this subtitle, the court shall make a finding whether the local department made reasonable efforts to prevent placement of the child into the local department's custody.��   (2) In a review hearing conducted in accordance with § 3-823 of this subtitle or § 5-326 of the Family Law Article, the court shall make a finding whether a local department made reasonable efforts to:��      (i) Finalize the permanency plan in effect for the child; and��      (ii) Meet the needs of the child, including the child's health, education, safety, and preparation for independence.
	*	*	*
[Subsection c sets forth specific considerations.]

(f) Notice of written findings. -- If the court finds that reasonable efforts for a child were not made in accordance with subsection (b) of this section or finds that reasonable efforts were made but that one of the conditions described in subsection (e) of this section exists, the court promptly shall send its written findings to:��   (1) The director of the local department;��   (2) The Social Services Administration;��   (3) The State Citizens Review Board for Children established under § 5-535 of the Family Law Article;��   (4) If applicable, the local citizens review panel established under § 5-539.2 of the Family Law Article; and��   (5) Any individual or agency identified by a local department or the court as responsible for monitoring the care and services provided to children in the legal custody or guardianship of the local department on a systemic basis.��
�
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child consultations

Cts. & Jud. Proc. 3-823(j) (CINA)
F. L. 5-326(c) (Guardianship)

 At least every 12 months
 On the record
 If away from the court – parties have 

right to be present
 To be in “age-appropriate manner to 

obtain the child's views on permanency.”

Presenter
Presentation Notes
Md. Code Ann., Cts. & Jud. Proc. § 3-823


Consultations with child
(j)(1) At least every 12 months at a hearing under this section, the court shall consult on the record with the child in an age-appropriate manner to obtain the child's views on permanency.
(2)(i) If, after a hearing or with the agreement of all parties, the court determines that the child is medically fragile and that it is detrimental to the child's physical or mental health to be transported to the courthouse, the court may, subject to subparagraph (ii) of this paragraph:
1. Visit the child at the child's placement and use appropriate technology to document the consultation for the record; or
2. Use video conferencing to consult with the child on the record during the hearing.
(ii) If the court visits the child at the child's placement under subparagraph (i)1 of this paragraph or uses video conferencing under subparagraph (i)2 of this paragraph, the court shall give each party notice and an opportunity to attend the visit or the video conferencing, unless the court determines that it is not in the best interest of the child for a party to attend the visit or the video conferencing.
(3) Subject to the provisions of paragraph (2)(ii) of this subsection, if the child's placement is outside the State and, after a hearing or with the agreement of all parties, the court determines that it is not in the best interest of the child to be transported to the court, the court may use video conferencing to consult with the child on the record during the hearing.

Md. Code Ann., Fam. Law § 5-326
Consultation with child
(c)(1) At least every 12 months at a hearing under this section, the court shall consult on the record with the child in an age-appropriate manner to obtain the child's views on permanency.
(2)(i) If, after a hearing or with the agreement of all parties, the court determines that the child is medically fragile and that it is detrimental to the child's physical or mental health to be transported to the courthouse, the court may, subject to subparagraph (ii) of this paragraph:
1. visit the child at the child's placement and use appropriate technology to document the consultation for the record; or
2. use video conferencing to consult with the child on the record during the hearing.
(ii) If the court visits the child at the child's placement under subparagraph (i)1 of this paragraph or uses video conferencing under subparagraph (i)2 of this paragraph, the court shall give each party notice and an opportunity to attend the visit or the video conferencing, unless the court determines that it is not in the best interest of the child for a party to attend the visit or the video conferencing.
(3) Subject to the provisions of paragraph (2)(ii) of this subsection, if the child's placement is outside the State and, after a hearing or with the agreement of all parties, the court determines that it is not in the best interest of the child to be transported to the court, the court may use video conferencing to consult with the child on the record during the hearing.

��
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contact me

larnzell martin, jr.
301-780-8004

301-520-6296 (cell)
lmartin@co.pg.md.us

larnzell.martin@mdcourts.gov

mailto:lmartin@co.pg.md.us
mailto:larnzell.martin@mdcourts.gov
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thank you
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