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The petitioner, David L. Al ston (Al ston), was convicted by a
jury in the Grcuit Court for Baltinore Gty of, inter alia, second
degree nurder that had been submtted on the depraved heart theory.
The Court of Special Appeals affirmed. Alston v. State, 101 M.
App. 47, 643 A 2d 468 (1994). Al ston petitioned this Court to
review "[w] hether the evidence was insufficient to sustain the
charge of second degree nurder where the victimwas killed by a
shot that was fired by a nman against whom the petitioner was
engaged in a gun battle.” W granted the wit of certiorari, and
we shall affirm

Depraved heart nurder was described by this Court in Robinson
v. State, 307 Md. 738, 517 A 2d 94 (1986), as foll ows:

"'A depraved heart nmurder is often described as a
wanton and w I ful Kkilling. The term "depraved
heart" neans sonething nore than conduct anounting
to a high or unreasonable risk to human life. The
perpetrator nust [or reasonably should] realize the
risk his behavior has created to the extent that
his conduct nmay be ternmed wlful. Mor eover, the
conduct nust contain an el enment of viciousness or
cont enpt uous di sregard for the value of human life
whi ch conduct characterizes that behavior as
want on. '

"R Glbert and C. Mylan, Mryland Crimnal Law
Practice and Procedure § 1.6-3 (1983). The critica
feature of 'depraved heart' nurder is that the act in
guestion be conmmtted 'under circunstances nanifesting
extrenme indifference to the value of human life.' 2
Wharton's Grimnal Law 8§ 143 at 197 (14th ed. 1979). The
terns reckl essness' or ‘indifference,' often used to define
the crinme, do not preclude an act of intentional injury.
They refer to 'recklessness' or 'indifference' to the
ul timat e consequence of the act - death - not to the act
t hat produces that result."”

Robi nson, 307 Md. at 745, 517 A 2d at 98.
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The murder victim Adrian Ednonds, age fifteen, was shot and
killed on the night of July 14, 1992.! M. Ednonds, her eighteen
mont h ol d baby, and two of her friends happened to be at a street
corner in Baltinore City when two bands of teenaged nal es engaged
in agun battle at about 11:00 p.m Al ston was a nenber of one of
t he bands that we shall call the "Al ston" group

In its opening statenent, the State conceded that M. Ednonds
had been killed by a nine mllinmeter bullet froma weapon fired by
a youth known only as "B O" B O was a nenber of the group at
whi ch the Al ston group was shooting. B O and anot her nenber of
this group, "D Nce," were referred to in the nei ghborhood as "New
York boys." Consequently, we shall call the second band of gun
battl e participants the "New York" group

In this Court Al ston does not contend that the evidence of his
conduct is insufficient to convict for depraved heart nurder
because it |acks the requisite degree of wantonness. Al ston's point
is that B O is the acknow edged shooter and that his act of
shooting is the sole | egal cause of Ms. Ednonds's death. Further,
Al ston argues that as a matter of |aw no nenber of the Al ston group
coul d have been aiding and abetting B O whose object was to shoot

menbers of the Al ston group

The indictment spells Ms. Ednonds's first nane as "Adrian.”
The autopsy report spells it "Adrienne." W shall use the spelling
fromthe indictnent.
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The Court of Special Appeals, speaking through Judge Myl an,

rejected these contentions and expl ai ned:

"The 'bottomline' is that when a group, or two groups, of
hoodl uns deliberately engage in a gang-war style of
shoot-out in a crowded urban area, they collectively
trigger an escalating chain reaction creating a high risk
to human life. Wen instead of taking their gunslinging
vendetta to an uninhabited island or sonme renote spot in
the desert, they arrogantly indulge in their hom cidal
insanity in the mddle of a crowmded bl ock of residences,
each participant in such collective madness displays a
want on and depraved indifference to any human |ife that
m ght randomy fall within their overl apping and deadly
enfil ades. Should death to one of the innocent
byst anders or honeowners ensue, each participant in the
| ethal encounter has exhibited the nens rea that
qualifies himfor depraved-heart nurder.

"In terms of the actus reus of this particular
depraved-heart nurder, the deadly hom cidal force was not
a bullet. Such an analytic approach would commt us to
the trivializing foolishness of seeking to establish the
trajectory and provenance of each of forty or fifty
bullets fired in the course of a single wild exchange.
The deadly hom cidal force, rather, was a collective hai
of bullets, a collective fusillade, with no further
parsing required. \Wich bullet cane from which gun is
i nconsequential. One does not angui sh over which nenber
of the firing squad killed the prisoner."

101 Md. App. at 49, 643 A 2d at 469.

The identity of the participants, a description of

t he

setting, and a statenent of the events preceding the gun battle are

necessary to understanding the conviction in this case.

The two

groups of participants, sone of whomwere not identified by their

full

nanes, were conprised of the follow ng persons (parenthetical

nunmeral s indicate age as of July 14, 1992):

The Al ston G oup The New York G oup
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David L. "Diesel"” Alston (17) QG egory A exander Hall (19)
Thomas "Juni or" Conyers (18) "D Nice" or "N ce"
M cah Mays, known as M cah (17) "B O

Renni e Cooper Boi seau, known
as "Cooper" (17)

Thomas " Por ky" Kent (17).

Hall and the nenbers of the Alston group were arrested and
i ndi ct ed. B O and D Nice were not apprehended by the tine of
trial.

The gun battle took place in and near the intersection of
Presstman and Division Streets in Baltinore Gty. Wtnesses pl aced
both groups of participants, prior to the gun battle, in the
rectangul ar area fornmed by Presstnman St. on the north, D vision St.
on the east, Robert St. on the south, and Brunt St. on the west.?
Wthin that rectangle there are three alleys. One runs behind the
houses on the north side of Robert St. fromBrunt to Division (the
Southern Alley). A second runs behind the houses on the south side
of Presstman St. fromBrunt to Division (the Northern Alley). The
third alley connects the Northern and Southern Alleys and runs
behind the properties that face on Division and Brunt Sts. (the
Central Alley).

The nei ghborhood is densely popul at ed. There are a dozen
t hree-story rowhouses, i.e., houses with party walls, on each side
of Presstman St. between Division and Brunt Sts. Those on the

south side bear odd nunbers beginning at Division St. with 553 and

2Attached to this opinion is a copy of the Baltinore City
bl ock plat enconpassing the area bounded by Presstman, Division,
Robert, and Brunt Streets.
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t hose on the north side bear even nunbers beginning at D vision St.
wi th 550. The houses on both sides of that block of Presstman St.
have no | awns or porches. The building Iine neets the sidewal k.
Basenents of the buildings project one-half story above ground
| evel . Access between the front doors and the sidewalk is by
traditional Baltinore Gty "marble" steps.

The night of July 14, 1992 was a hot, hum d, Tuesday night.
A nunber of the w tnesses described thensel ves and others sitting
on the front steps of various houses before the gun battle.
| ndeed, the jurors, based on their comon experience, could have
concluded that in rowhouse neighborhoods in Baltinore Cty it is
not uncomon for residents to sit on the front steps or in |awn
chairs on the sidewal ks on mdsumer nights until 11:00 p.m or
| at er.

Prior to the events hereinafter described, there had not been
any serious altercation between the A ston and New York groups. On
Sunday, July 12, 1992, a friend of the Alston group, Renardo
"Nardo" Foster, while standing on a street corner, had been shot
at, but not hit, by one or nore of a group of youths from anot her
nei ghborhood to the east. It seens that one of the latter group
resented the attention which Nardo was paying to a young |ady, or,
as Nardo perceived it, vice versa. B O was present at that
shooting, but did not intervene on behalf of Nardo. Hall, a
witness for the State, testified that, followng the Sunday

shooting, nenbers of the Al ston group were angry with B O
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Followng an incident that occurred on Mnday, July 13, the
description of which was excluded under a defense notion in |imne,
Hal | began carrying a .32 caliber revol ver because he did not know
what was goi ng to happen.

The events of the night of July 14, in overview, are that,
after a peace overture by the New York group failed, the Alston
group assenbl ed and arned thenselves in the vicinity of Robert and
Brunt Sts., whence they hastened on foot to the northwest corner of
Presstman and Division Sts. There, from behind the cover of a
| arge notor vehicle, they opened fire on the New York group who,
proceedi ng on foot northbound on Division St., had al nost reached
its intersection wwth Presstman. The nurder victim M. Ednonds,
was one of four persons seated on the outside front steps of the
buil ding at 553 Presstman St., the corner building in the sout hwest
guadrant of the intersection. They were fully within the field of
fire commanded fromthe position of the Al ston group on the other
side of Presstman St

On the night of the murder Phyllis Avery, then approxi mately
ni neteen years old, was residing with six other persons at her
gr andnot her's house, 556 Robert St., on the north side thereof,
between Brunt and Division Sts. She was sitting on the front
outside steps talking to Alton "Bal dy" Al ston, the brother of the
petitioner. D N ce approached, wal king westerly al ong Robert St.
fromDi vision, calling out, "Diesel.” Two youths (inferentially,

Hall and B O were standing at the intersection of D vision and
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Robert Sts., waiting for D Nice. Baldy identified hinmself as
Di esel's brother and said that D Nice should talk to him Baldy.
Ms. Avery testified, "D Nice told Baldy, [T]ell your brother we
woul d i ke to quash this before anybody else gets hurt.™ After
Bal dy answered, D Nice said, "Wll, | guess this neans nore people
getting hurt.” D N ce then wal ked back to Division St. and "went
around the corner” with the other two young nen. After the
conversation Baldy "got up and went down Brunt St."

As Ms. Avery remained seated in front of 556 Robert St., the
Al ston group and others began to assenble in front of the house
"next to" 556 Robert St. Cooper cane fromBrunt St. with a shotgun
in his hand and carrying a bag. Nardo and Porky rode up on a
"bike." Wien they got off the "bike" Porky and Cooper started
checking their guns. Porky's weapon was approximtely six inches
in length. Nardo was giving bullets froma bag to Cooper. At sone
point a black car with a sun roof arrived, driven by someone whom
Ms. Avery could not identify. "Rock"™ got out of the car. At that
poi nt the group consi sted of Cooper, M cah, Porky, Nardo, and Rock.
Then the group left. Rock and the driver rode in the car around
the corner of Brunt St., and the others went around the corner on
foot. M. Avery estimated that the shooting started approximately
twenty mnutes after the Bal dy/D N ce conversation had ended.

Ms. Addie Smth and her husband reside at 1911 Brunt St. On
the night in question, fromwthin her house, she heard a car park

on Brunt St. Looking out, she saw a group of approximately five
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teenagers. Junior was the only one of them whomshe could identify
by nane. One of the other teenagers was carrying a bag. The shape
of the bag indicated to Ms. Smth that it contained a gun or guns.

The group went through the alley behind Ms. Smth's house (the
Central Alley). Ms. Smth tel ephoned the police and reported what

she had seen. Alnost inmmediately after she hung up the tel ephone
gunfire erupted. There were, "gun shots everywhere. Just |lots and
| ots of gunshots."”

Tracy Braxton, then age twenty or twenty-one, was seated on
the steps at 553 Presstman St. with Ms. Ednonds, who was feeding
her infant son, Eric, and wth Takisha Carolina, then fifteen or
sixteen years old. M. Braxton lived at 561 Presstnman, five houses
fromthe Dvision St. corner, and Ms. Carolina lived in the 2100
bl ock of Division St., north of Bloom St., the next street north of
Presstman. They had been seated on the steps for approximately
one- hal f hour when Ms. Braxton saw Alston with Porky, M cah, and
Cooper. They were running at a jogging pace eastwardly on the
north sidewal k of Presstman St. toward Division. They st opped
behind a vehicle, identified as a Chevy Bl azer, parallel parked,
facing westerly, at the north curb of Presstman St. in front of the
nunbers 552 and 554. Alston was carrying a "real big gun." It was

| ong and bl ack, with an attachnent.?

When the nmenbers of the Al ston group were arrested en nasse
two days later, the police recovered two weapons, one of which was
a .22 caliber Charter Arns sem-automatic rifle, Mdel AR7

(continued. . .)
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Wthin seconds after the Alston group got to the Blazer, they
began shooting. Their shots were the first shots that Ms. Braxton
heard. At that point she and her conpani ons began running for her
house at 561 Presstnman. The shooting continued while they ran
westerly on the south sidewal k of Presstman St., while they were
trying to get into the house, and after they were in the house.

In the house Ms. Ednonds handed her child to Ms. Carolina and
col | apsed. Ms. Ednonds had been shot conpletely through the |eft
armand chest by a nine mllineter bullet that was recovered under
her body. Young Eric had been wounded in the right arm

Taki sha Carolina confirnmed that Al ston and Cooper, with two
ot hers, were shooting from behind the truck.

Hal | testified that immediately prior to the shooting he, B Q
and D N ce were wal king northerly on Division St. toward Presstman.
Hall was carrying a .32 caliber revolver, B Ohad a nine mllineter
sem -automati ¢ weapon, and D Nice had a small handgun. Hall was in
the lead. As soon as he reached Presstman St., the Al ston group
started shooting. Hal | identified Al ston as one of the persons
shooting at him Hall ducked behind a car. B O and D Nice ran
into Presstman St. and were shooting. Hall ran across D vision St.
and easterly on Presstman St., shooting as he ran. He fired six

rounds, without aimng at anything in particular. B O and D N ce

3(...continued)
Explorer, together with its detachabl e magazi ne capabl e of hol di ng
approximately thirty rounds.
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were standing in the mddle of Presstman St. firing their weapons
while the Al ston group was runni ng westbound on Presstman St.

Hall said that after the shooting stopped D N ce was "hyper
and punped up." He stood on the corner "yelling, hopping around
i ke he just had did sonething that was outstandi ng."

That sanme night Corinthin Carolina, a friend of Ms. Ednonds,
was seated on the steps at 2106 Division St. with another friend.
Based on information that she received froma person who had been
wal king northbound on Dyvision St., Corinthin Carolina began
wal ki ng south on Division toward Presstman. She reached the
nort hwest corner of Bloomand D vision Sts. when shooting started.
She heard "a lot" of shots and saw sparks or gun barrel flashes at
Di vi sion and Presst man. She ran back to her house and did not
venture to Presstman St. until the police had arrived.

Sharl ene Braxton, a resident of 561 Presstman St., had been
shoppi ng on Pennsylvania Avenue, the street parallel to, and a
short bl ock west of Brunt St. Wth her were her two children, her
little brother, and her pregnant girlfriend. As they were wal king
honme on the south side of Presstman St. in the bl ock east of Brunt,
the gunfire erupted. She saw "sparks" spraying fromthe northwest
corner of Presstman and Division Sts. There were nore than five
people there. Two of those persons, standing on the curb side of
the Blazer, were firing long guns, braced on the hood of the
vehicle. Another man in the group would rise up from behind the

Bl azer, shoot, and then duck down again. M. Braxton identified
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the sem -automatic .22 rifle seized by the police as identical to
one of the long guns that she saw being fired that night from
behi nd the Bl azer.

In their investigation of the crine scene, the police observed
the foll owm ng physical facts. There were two bullet holes in the
driver's side of the Chevy Bl azer. On the sidewal k behind the
Bl azer were two live cartridges and one cartridge casing. There
was a bullet trajectory mark on the left front of an autonobile
paral l el parked on the north side of Presstman St. in front of No.
560. There was a bullet hole in the rear of a van parked on the
north side in front of 564 Presstman St. There was a bull et
fragnent in the wall of the building at that address. |In the bed
of Division St., fromthe mdline of Presstman St. south, there
were eight cartridges cases, six of which were clustered south of
the Presstman St. building line of the building on the southwest
corner, but at points fromwhich there was a |ine of direct sight
to the Bl azer.

I

There is no nerit to Alston's contention that his conduct
cannot be the actual cause of Ms. Ednonds's death. |In Jackson v.
State, 286 M. 430, 408 A . 2d 711 (1979), we sustained the felony
mur der convi ctions of two robbers who had taken the robbery victins
as hostages in an effort to escape by autonobile. At a roadbl ock

a police officer, armed with a shotgun, |eapt on the hood of the
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car. One of the robbers waved a handgun t hrough an open w ndow of

a car. In an effort to strike the weapon fromthe robber's hand,
the officer swng the shotgun over the roof of the car. In that
process it discharged, killing one of the hostages. W said that

the acts of the robbers thensel ves "produced the intervening cause"
of the hostage's death, "and the result is not to be considered
rempte and was foreseeable.” 1d. at 442, 408 A 2d at 718. See
also People v. Kibbe, 35 NY.2d 407, 321 NE 2d 773 (1974)
(affirmng conviction for depraved heart nurder of robbers who |eft
hi ghly intoxicated robbery victimon the shoul der of an unlighted
rural road at night in near zero weather, w thout shoes, stripped
of outer clothing, and approxinmately one-half mle fromthe nearest
shel ter. Conduct held to be cause of death when victim while
sitting in roadbed of highway, was struck and killed by a car).

Precedent for the causation elenent of Al ston's conviction for
depraved heart nurder is also found in drag racing cases in which
t he gross negligence of racer Ais the imedi ate cause of the death
of T, an innocent bystander, and racer B, the operator of a
different vehicle in the race, is convicted of mansl aughter of T.
See Goldring v. State, 103 Ml. App. 728, 654 A 2d 939 (1995
Pineta v. State, 98 MI. App. 614, 634 A 2d 982 (1993).

[
Al ston further argues that, because B O is admttedly the

principal in the first degree to the nurder of M. Ednonds, and
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because Al ston was not aiding and abetting B O, Al ston cannot be a
principal in the second degree to that nurder. The argunent rests
heavily on Al ston's di sassociating hinself fromthe New York group,
from B O and fromthe particular shot that killed M. Ednonds.
The relevant frane of reference, however, is Al ston's participation
in the gun battle. Both the Al ston group and the New York group
were arnmed and prepared to do battle whenever and wherever their
forces encountered one another. When their forces did neet at
Presstman and Division Sts., they opened fire, returned fire, and
continued to fire in mndless disregard of the |ives of the people
on the street and in the surroundi ng houses. Each parti ci pant,
prior to the actual conbat, was willing to use lethal force when
t he opposing groups net. Each participant manifested depraved
heart malice toward non-conbatants when the two groups nmet and
sought to kill each other as they previously had determ ned to do.
There would have been no mutual conbat, and no nurder of an
i nnocent person, but for the willingness of both groups to turn an
urban setting into a battleground. 1In this sense each participant
is present, aiding and abetting each other participant, whether
friend or foe, in the depraved conduct.

People v. Daniels, 172 Mch. App. 374, 431 N.W2d 846 (1988),
IS on point. The setting of the depraved heart nurder was a
residential street in Detroit during the early hours of a July

eveni ng. The defendant went to the honme of his cousin, Steven
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Clark, to collect a debt. They began fighting, and Steven's
brother, Gary, joined in. Gary obtained a gun, fired it once into
the ground, and struck the defendant in the head wth the gun,
endi ng that phase of the events. The defendant then damaged a car
parked in front of the Cark house. Steven then damaged the
def endant's car. The defendant returned to his car and, while
driving it in the direction of the Cark house, Gary fired several
shots at the car. Twenty mnutes |later the defendant drove by the
Clark house and fired several shots at it. Gary left the house
t hrough the back door, went to the side of the house and returned
the gunfire. One of Gary's shots struck and killed a neighbor,
Berry, who was washing his car outside of his own house.

The case was tried non-jury. The trial court reasoned that
t he defendant, the adversary of the principal in the first degree,
woul d have been gquilty of depraved heart nurder but for the
ant ecedent provocati on. A judgnent of gquilty of manslaughter
entered by the trial court, was sustained on appeal as voluntary
mansl aughter. The appel |l ate court approved the foll ow ng anal ysis
by the trial judge:

"The trial court found that defendant was the driver

of the blue car and that Gary Cark fired the shot that

resulted in Berry's death, but that defendant and Gary

Clark were equally cul pable for holding their shoot-out

on the residential street where it was |ikely that other

peopl e could be shot and killed. The trial court also

found that the shoot-out was mutually agreed to by

defendant and Gary Cdark and that defendant, at a

m ni mum intended to create a very high risk of death or

great bodily harmw th the know edge that death or great
bodily harmwas the probable result of his act. Although
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the court found this intent sufficient to nake the

killing nurder in the second degree, the court entered a

verdict of []voluntary mansl aughter because the court was

not satisfied that the prosecution proved that the

mtigating circunstance of provocation did not exist in

light of the evidence of the beating defendant underwent

and the shots fired during his first encounter with the

G arks."

431 N.W2d at 848.

The sanme reasoning was enployed in March v. Florida, 458 So.
2d 308 (Fla. App. 1984). The shoot-out in that case was the
culmnation of a "turf" dispute between drug traffickers in which
a bystander was killed. Two participants were on one side of the
shoot - out, using handguns, and a third partici pant was on the ot her
side, firing arifle. Al were charged with nurder in the second
degree and convicted of mansl aughter. The two handgun w el ders
contended that the evidence was insufficient to convict them of
mansl| aught er because the victimwas killed by the rifle w el ding
participant. The Florida court responded:

"There is no nerit to this contention. Because all three

parties were engaged in the sane felonious activity (the

shootout) their participation in the epi sode would have

been sufficient to support a finding that they were

aiders and abettors to second degree nurder, so the

evi dence was sufficient to support the conviction of the

| esser offense of mansl aughter.”

Id. at 309.
In his brief Alston places heavy enphasis on Canpbell v.
State, 293 M. 438, 444 A 2d 1034 (1982). The hol ding of Canpbell

resol ves an aspect of the law of felony nurder. The issue was

whet her under "Maryl and's so-called ‘felony-nurder' statute, the



-16-

killing of a co-felon during an arned robbery, by either a police
officer attenpting to apprehend him or by a victimresisting the
armed robbery, constitutes nmurder in the first degree on the part
of the surviving felon." 1d. at 439, 444 A 2d at 1035. Finding
persuasive a line of cases that applied an "agency" theory in lieu
of a "proximate cause" theory, we answered the issue in the
negati ve. There is no inconsistency between the holding of
Canpbel |l and our holding in the matter before us.

One of the agency theory cases relied upon in Canpbell was
Peopl e v. Washington, 44 Cal. Rptr. 442, 402 P.2d 130 (1965). See
Canpbel |, 293 Md. at 443, 446, 450, 444 A 2d at 1037, 1039, 1041.
I n Washi ngton, Chief Justice Traynor, speaking for the Suprenme
Court of California, placed the agency theory limtation on felony
murder in perspective, saying:

"[When the defendant ... intentionally commts acts that

are likely to kill with a conscious disregard for life,

he is guilty of nmurder even though he uses anot her person

to acconplish his objective.

"Defendants who initiate gun battles may also be
found guilty of nurder if their victins resist and kill.

Under such circunstances, 'the defendant for a base,

anti-social notive and with wanton disregard for human

life, does an act that involves a high degree of
probability that it will result in death' ..., and it is
unnecessary to inply nmalice by invoking the fel ony-nurder

doctrine. To invoke the felony-nmurder doctrine to inply
mal ice in such a case is unnecessary and overl ooks the

principles of crimnal liability that should govern the
responsibility of one person for a killing commtted by
anot her."

402 P.2d at 133-34 (footnote and citations omtted).
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In the instant matter the evidence would support a finding
that the Al ston group initiated the shoot-out. The Al ston group
rejected a peace overture, ran to intercept the New York group, and
shot first. W need not rest our decision on that ground, however,
because the facts here denonstrate the tacit agreenent of each
group to participate in the gun battle.

At oral argunent in this Court, Alston cited Commonweal th v.
Gaynor, 538 Pa. 258, 648 A 2d 295 (1994), in answer to a question
fromthe bench suggesting that the instant matter presented concert
of action between the two groups to engage in a "runble." In
Gaynor two yout hful mal es had argued violently outside of a video
store in Philadel phi a. Each left the scene, arned hinself, and
returned. They fired shots at one another across the length of the
store. A bystander was killed by a shot fired by Gaynor's
adversary. The trial court convicted Gaynor of nmurder in the first
degree, reasoning that "[e]ngaging in 'nutual conbat' wwth intent to
kill 'provides the malice necessary for nurder.™ 648 A 2d at 297.
The Suprene Court of Pennsylvani a sustai ned the conviction under a
Pennsyl vani a statute dealing with transferred intent.

Wth respect to the trial court's theory of first degree
murder, the Suprene Court of Pennsylvania sai d:

"We agree that on these facts the two actors were
neither acconplices to each other nor co-conspirators in

any acceptable sense.® Plainly they were enenies in an

adversarial relationship. Shared intent, therefore, was
i npossi ble on these facts."
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Id. at 298. In its footnote five the court found "troubling" the
trial court's characterization of the shoot-out as a duel, pointing
out that "[a]t comon |aw, such conbat wth deadly weapons was
usually carried out by pre-arrangenent and in conformty wth
agreed or prescribed rules.” 1d. at 298 n.5.

In the instant matter, it is true that the antagonists did not
proceed pursuant to a witten code of honor. Conpare W Schwart z,
et al., The Duel: Can These Gentlenmen Be Acting Efficiently?, 13
J. Legal Studies 321, 321-25 (1984). Nor is there any evidence of
an expressly articul ated agr eenent for mut ual conbat .
Neverthel ess, the Baltinore Gty jury in this case had sufficient
evidence from which it could find that all of the participants,
driven by an unwitten code of nmacho honor, tacitly agreed that
there woul d be nutual conbat. The conclusion is supported by the
evi dence that the trouble began on Sunday, that follow ng the
events of Monday, Hall found it necessary to go about arned, that
D Nce fatalistically observed that nore people would be hurt, and
that the Al ston group used the vicinity of Robert and Brunt Sts. as
a staging area for the inpending battle. Though the groups were
adversaries at one level of analysis, at the level of analysis
relevant to depraved heart murder, each group ai ded, abetted, and
encouraged the other to engage in urban warfare.

For these reasons, we affirm
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APPEALS AFFI RVED. COSTS TO BE PAI D

BY THE PETI TI ONER.




