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We are called upon in this case to determne the scope of a
trial court's authority to transfer a case based on the doctrine of

forum non conveniens as codified in Maryland Rule 2-327(c). For

t he reasons di scussed below, we hold that a trial court may not sua

sponte transfer a case on the grounds of forum non conveniens.

Nevert hel ess, because the defendants in the instant case adequately
raised that issue by filing their notion to dismss or to transfer,
we hold that the trial judge did not abuse his discretion in

transferring this case to Montgonery County.

l.

This appeal arises out of a tort action filed by Angela
Si mons, and her children, Sharon, David, and Mark Simmons, in the
Circuit Court for Prince CGeorge's County agai nst Joann Urquhart,
MD., William Tullner, MD.,! and Maryl and Cardi ol ogy Associ at es,
P.A. (MCA) for wongful death and survival arising out of the death
of Ant hony Si mmons, the husband and father of the plaintiffs.

M. Simons visited MCA's office on February 25, 1987
conpl ai ning of chest pains.? On March 4, 1987, M. Sinmmobns was
admtted to Washi ngton Adventist Hospital in Montgonmery County for

a cardiac catheterization to determ ne the cause of his chest

IDr. Tullner was dismssed fromthis case prior to trial

2At the tine of the events in the instant case, MCA nmaintai ned
three offices. Two offices were located in Montgonery County in
Bet hesda and Silver Spring and one office was |ocated in Laurel in
Prince GCeorge's County. Dr. Tullner and Dr. Uquhart had
privileges at hospitals located in both Mntgonery and Prince
Ceorge's Counti es.
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pains. Dr. Tullner perforned the cardiac catheterization on Mrch
5, 1987 and the results of the test showed that there were no
significant arterial blockages.

VWiile M. Simmons was still in the hospital, Dr. Tullner |eft
town to attend a nedical convention and Dr. Urquhart took over the
care of M. Simmons. Dr. U quhart discharged M. Simons fromthe
hospital on the evening of March 9, 1987. Prior to discharging M.
Simons, Dr. U quhart exam ned his chart, exam ned his heart and
l ungs, provided him wth routine discharge instructions, and
prescri bed several nedications. Dr. Urquhart did not specifically
informM. Simons of the potential conplications fromthe cardiac
catheterization, such as pain and fever, which are associated with
a potentially fatal condition known as pul nonary enbolization. Dr.
Urquhart did, however, advise M. Simons to call her if he
experienced any problens. On March 13, 1987, M. Simons died of
a pulnonary enbolism at Geater Laurel Beltsville Hospital in
Prince George's County.

Subsequently, plaintiffs filed a wongful death and survival
action with the Health Cdains Arbitration Ofice. Prior to
proceeding with the claim the parties waived arbitration and filed
a conplaint for wongful death and survival in the GCrcuit Court
for Prince George's County. Soon after the lawsuit was filed, the
defendants filed a Motion to Dismss, or, in the Aternative,
Motion to Transfer to the Circuit Court for Mntgonmery County,

requesting that the case be dismssed or in the alternative
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transferred to Montgonery County. The defendants cited Maryl and
Code (1974, 1995 Repl. Vol.), Courts and Judicial Proceedings
Article, 88 6-201 and 6-202 in support of their notion.3
Plaintiffs filed an answer to the notion in opposition to
defendants' request to dismss or to transfer the case. A hearing
was held before Judge Steven |I. Platt on defendants' notion to
dism ss or to transfer.

Def endants clained that any "contacts" arising in this case
occurred in Mntgonmery County and that viewing the "totality of the
ci rcunst ances" the case should be transferred to Montgonery County
for trial. Def endants' counsel noted that all three physicians
associated with MCA resided in Mntgonery County;* the conpl aint

listed all three physicians wth business addresses in Mntgonery

3Unl ess otherwi se specified, all references to 88 6-201 and 6-
202 are to Maryland Code (1974, 1995 Repl. Vol.), Courts and
Judicial Proceedings Article. Section 6-201 provides in pertinent
part:

"(a) Guwvil actions. -- Subject to the
provi sions of 88 6-202 and 6-203 and unl ess
otherwise provided by law, a civil action
shall be brought in a county where the

defendant resides, carries on a regular
busi ness, is enployed, or habitually engages
in a vocation. In addition, a corporation
also may be sued where it nmintains its
principal offices in the State."

Section 6-202(8) provides that a tort action may also be filed
"[w] here the cause of action arose."

“Al though Dr. Urquhart was residing in the District of
Colunbia at the time the cause of action in the instant case arose,
she subsequently noved to Montgonery County.
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County; the cardiac catheterization took place at Washington
Adventist Hospital in Mntgonmery County; and rel evant tel ephone
conversations between M. Simmons and Dr. Uquhart took place
t hrough her Montgonery County office. |In opposition to defendants’
nmotion, plaintiffs' counsel argued that although there were many
contacts with Montgonmery County, Prince George's County was a
proper venue because MCA carried on a regular business in its
Laurel office in Prince George's County and because M. Sinmons
died at Geater Laurel Beltsville Hospital in Prince Ceorge's
County.

At the hearing on defendants' notion, Judge Platt asked
defense counsel if his "response to ... [plaintiffs' counsel's]
argunent that he's entitled to proceed in Prince George's County

is essentially a forum non conveniens argunent.” Def ense

counsel responded that "I think you could probably draw that
analogy. | think there has to be sone discretion on your part in
evaluating the venue in this case...." At the close of the hearing
on the notion to dismss or to transfer, the judge transferred the
case to the Grcuit Court for Montgonery County. In so doing, the
court stated:

"The Court has reviewed 6-201 and 6-202 [ M.
Code (1974, 1995 Repl. Vol.), Courts and
Judi ci al Proceedings Article] as well as heard
the argunments of counsel and read the
menor anduns and as well as the exhibits and
the Court feels that the notion for --
obviously I'"'m not going to dismss the case,
but | do believe it should be transferred to
Mont gomery County and | will sign an order to



that effect.”
The case was transferred to the Grcuit Court for Montgonmery County
and the trial was held before Judge J. Janmes MKenna. At trial,
the respective parties recited contradictory versions of the events
| eading up to the death of M. Sinmmons.

According to the testinony of Ms. Simmons, M. Sinmmons
repeatedly called MCA's office in an attenpt to reach Dr. Urquhart.
Not es taken by Sharon Siegler, MCA' s Bethesda office manager, on
March 10, 1987 state that M. Si mmons tel ephoned the MCA of fice and
told her that he was experiencing sone pain in the left side of his
stomach and had a fever. After another telephone call from M.
Simons, Ms. Siegler wote another note which stated "hematoma from
cath.” and "fever" and "pain." Plaintiffs claimthat despite these
repeated attenpts to reach Dr. Urquhart, she never returned M.
Simons's calls until March 12, 1987.

To further support plaintiffs' claimthat M. Si mons coul d
not reach Dr. U quhart, Dr. Wyman W Cheetham MD., M. S mons's
di abetes physician, testified that M. Simons called himabout the
synptons he was experiencing follow ng the cardi ac catheterization
and informed Dr. Cheetham that he was unable to reach his
cardi ol ogist. According to Dr. Cheetham he told M. Sinmons that
he should continue to try and reach his cardiologist. Dr. Cheetham
also testified that M. Simmons called himat |east one nore tine
after that conversation and told himthat he was still unable to

reach his cardiologist. Dr. Cheethamtold M. Sinmons that if he
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coul d not reach his cardiol ogi st he needed to "be seen by soneone"
and that he should go to the enmergency room because his synptons
may indicate a potential life threatening conplication. M .
Si rmons never went to the enmergency roomdespite the warning from
Dr. Cheethamthat his life could be in danger.

According to the testinony of Ms. Siegler and Dr. Urquhart
they repeatedly urged M. Simmons to seek nedical attention and he
refused. Dr. Urquhart testified that she spoke with M. Simons on
t he tel ephone on the evenings of March 11 and March 12, 1987. Dr.
Urquhart testified then when she called M. Simmons from her hone
on the evening of March 11 he described his synptons and she asked
himto feel for his fenoral artery. M. Sinmmons inforned her that
it hurt himwhen he felt it. She stated that she told M. Simons
that he nmay have a hematoma and that "he nust go to the energency
room at Washi ngton Adventist Hospital.” M. Simons refused to go
to the enmergency roomdespite Dr. U quhart's warning that he had "a
life-threatening problem” Dr. Urquhart told M. Simons that if
he did not go to the energency roomthen he "nust conme for [his]
visit tonorrow' at the Bethesda office. According to Dr. U quhart,
M. Simmons agreed to cone to MCA's Bet hesda office but when he did
not arrive for his appointnment on the norning of Mrch 12, an
office staff nenber called himand he said "he didn't come because
he felt better."

The respective parties also had contradictory versions of a

t el ephone conversation that took place between M. Simons and Dr.
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Urquhart on March 12, 1987, the evening before M. Simons's deat h.
According to Ms. Simmons's testinony, she listened to that
conversation on an extension phone. She testified that after M.
Simons told Dr. Urquhart that his legs hurt, that he was |inping
and sore, and that his "groin was very swollen and hot to the
touch,” Dr. Urquhart responded, "it is normal to have disconfort
after a procedure like you had ... [t]he reason you didn't feel any
pain in the hospital is because we had you so heavily sedated to
keep your blood pressure under control." Ms. Simmons further
testified that after M. Simons told Dr. Uquhart that Dr.
Cheethamtold himit could be a blood clot or blood poisoning, Dr.
Urquhart told M. Simmons that "it wasn't a blood clot or blood
poi soni ng because if [you] had a blood clot or blood poisoning,
t hey wouldn't have let [you] |eave the hospital.” At that point

Ms. Simons testified that she interrupted the conversation and

said "[w] hat about the pain in your leg and your knee?" \V/ g
Si mons then responded, "[t]hat's all right ... I'll just wait till
Monday and see Dr. Tullner.” Ms. Simons stated that she hung up

t he phone and M. Simons went to bed after the phone call.
According to Dr. U quhart, however, M. Simmons infornmed her
that his fenoral artery "hurt when he pressed” it and she told him
that he "nmust go to the energency room at Washi ngton Adventist"”
Hospital . Dr. Urquhart further testified that after M. Simons
refused to go to the enmergency room she told M. Simons that "he

must see Dr. Tullner the first thing in the norning in his Laurel
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office" and M. Sinmons agreed. M. Simmons never cane to this
appoi ntment, as his death occurred early the next norning.

After the evidence was presented at trial, the plaintiffs
submtted a jury instruction regarding the doctrine of |ast clear
chance, arguing that if Dr. Urquhart had advised M. Simmobns on
March 12, 1987 that his synptonms were |life-threatening, it would
have been a new opportunity to avoid her original negligence.
Thus, plaintiffs argued that because Dr. Urquhart had a |ast clear
chance to avoid her negligence but did not do so, the jury should
be instructed that even if it found M. Simons contributorily
negligent, if it found that Dr. Urquhart had the |ast clear chance
to avoid her negligence and did not do so, the jury could stil
find her |iable. The trial court denied plaintiffs' request
stating that:

"[T]here is a good deal of evidence that shows
that the deceased, had he gone to the

hospital, ... that he still could have avoi ded
this and he still would have |ived, but he
didn't.

He did not go to the hospital despite the
fact that his wife told himto do it.... Dr.
Cheethamtold himto go to the hospital....

But, he didn't do anything.... So, in ny
view, last clear chance sinply would not
apply."

The jury returned a verdict of negligence on the part of Dr.
Urquhart and contributory negligence on the part of M. Simons and
judgnent was entered in favor of defendants.

Plaintiffs appealed to the Court of Special Appeals which

reversed the judgnent of the circuit court and held that "the
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Crcuit Court for Prince CGeorge's County abused its discretion in

transferring the action" to Mntgonery County. Si rmons V.

Urquhart, 101 M. App. 85, 107, 643 A 2d 487, 498 (1994). The
court ordered that the case be transferred to Prince Ceorge's
County for a newtrial. S nmons, 101 Md. App. at 113, 643 A 2d at
500. Although the Court of Special Appeals did not decide whet her
it was error for the trial court to refuse to instruct the jury on
| ast clear chance, it noted that the trial court's reasoning for

refusing to grant the instruction was inappropriate. See Simmons,

101 Md. App. at 111-12, 643 A 2d at 500. W granted a wit of
certiorari to determne whether this case was inproperly

transferred to Montgonery County.

In holding that the trial court abused its discretion in
transferring the instant action to Montgonmery County, the Court of
Speci al Appeals first determned that a trial court possesses the
authority to sua sponte transfer an action under Ml. Rule 2-327(c).
The Court of Special Appeals held that although defendants filed a
motion to dismss or to transfer this action, they relied solely on
t he i nproper venue statute contained in 88 6-201 and 6-202, and not

upon the doctrine of forumnon conveniens contained in Ml. Rule 2-

327(c).% Thus, the court determ ned that the defendants "did not

W note that the parties do not dispute that either Prince
CGeorge's County or Montgonery County were proper venues for the
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raise sufficiently the issue of forum non conveni ens as a grounds

for transfer." Simons, 101 Mi. App. at 100, 643 A 2d at 494. The

court noted, however, that the trial court sua sponte transferred

the instant case on the grounds of forum non conveniens and held

that a trial court has the authority to do so. |d. W disagree

and hold that a trial court may not transfer a case on the grounds

of forum non conveniens unless a party has first made a notion
requesting that the case be transferred.
Maryl and Rule 2-327(c) permts a trial court to transfer an

action on the grounds of forum non conveni ens upon notion of any

party when it appears that it would be nore convenient for the
parties and witnesses to have the case heard in another appropriate
venue and the interests of justice would be served. See MI. Rul e
2-327(c). This rule permts an action to be transferred to anot her
appropriate venue even though a plaintiff's choice of venue is
proper. M. Rule 2-327(c) provides:

"(c) Convenience of the Parties and Wtnesses.

-- On notion of any party, the court may

transfer any action to any other circuit court

where the action m ght have been brought if

the transfer is for the convenience of the

parties and wi tnesses and serves the interests

of justice.”

In reaching its determnation that a trial court has the

authority to sua sponte transfer an action on the grounds of forum

i nstant action because the defendants "carried on regul ar busi ness”
in both of those counties. See Maryland Code (1974, 1995 Repl
Vol .), Courts and Judicial Proceedings Article, 88 6-201(a).
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non conveniens, the Court of Special Appeals relied on severa

sources. One of those sources was 28 U. S.C. § 1404(a)(1982), from
which Md. Rule 2-327(c) is derived. See MI. Rule 2-327(c); see

also Paul V. N eneyer and Linda M Schuett, Maryland Rules

Commentary, at 215 (2d ed. 1992)(noting that "[Ml. Rule § 2-327(c)]
is derived from 28 U S . C. § 1404(a)"). 28 U.S.C. § 1404(a)
provi des:

"For the convenience of parties and w t nesses,

in the interest of justice, a district court

may transfer any civil action to any other

district or division where it m ght have been

br ought . "

It has been held that federal courts have wi de discretion in

transferring an action under 28 U S. C 8§ 1404(a) on their own

initiative. See, e.q.. Wash. Pub. Uil. Goup v. US. D st. Court,

843 F.2d 319, 326 (9th Gr. 1987)(noting in dicta that "section
1404(a) does not expressly require that a formal notion be made
before the <court <can decide that a change of venue s

appropriate"); disham Managenent v. Anerican Steel Bldg. Co., 792

F. Supp. 150, 157 (D. Conn. 1992)(noting that "[a] transfer of
venue for the convenience of the parties and in the interest of
justice may be nade upon notion by either of the parties or by the

court sua sponte")(enphasis in original); Kirby v. Mercury Sav. and

Loan Ass'n, 755 F. Supp. 445, 448 (D.D.C 1990)(holding that a

federal court "has authority to act sua sponte to transfer a case

to another federal district court pursuant to 1404(a)").

The Court of Special Appeals enphasized the fact that because
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federal courts are permtted to act sua sponte in transferring an

action under 28 U S.C. § 1404(a) and because M. Rule 2-327(c) was
derived fromthat statute, it follows that a Maryland trial court
shoul d have the authority to transfer an action on the grounds of

forum non conveniens on its own initiative. Notw thstanding the

fact that Md. Rule 2-327(c) was derived from28 U S.C. § 1404(a),
an exam nation of the |anguage of the two statutes reveals a
significant difference between 28 U. S.C. § 1404(a) and Ml. Rule 2-
327(c). Wile 28 U.S.C. § 1404(a) contains no | anguage requiring
a party to make a notion to transfer prior to the action being
transferred to another forum M. Rule 2-327(c) conspicuously added
t he anguage "[o]n notion of any party,” while adopting a virtually
identical version of 28 U S. C. 8 1404(a) in all other respects.
Conpare 28 U S.C. 8§ 1404(a) with M. Rule 2-327(c). Thus, the
federal cases relying on the broad | anguage of 28 U . S.C. § 1404(a)

in concluding that a federal court may sua sponte transfer an

action on the grounds of forum non conveniens are not particularly

persuasi ve because MI. Rule 2-327(c) does not have simlarly broad
| anguage. |If Maryland wi shed to permt a trial court to act sua
sponte in transferring an action, Ml. Rule 2-327(c) could have
adopted the |anguage of 28 U S.C. § 1404(a) verbatim and the
federal case law interpreting 28 U S.C 8§ 1404(a) to permt a trial
court to act onits owm initiative in transferring an action would
be highly persuasive. Gven that this Court adopted the

recommendation of the Rules Conmttee to add the "[o]n notion of
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any party" |anguage to the Maryland rule, however, that addition
indicates that a nmotion by a party requesting a transfer is
required prior to a trial court transferring an action under M.
Rul e 2-327(c).

The Court of Special Appeals also noted that because sections
(a), (b) and (d) of Md. Rule 2-327 permt a trial court to act on
its owmn initiative in transferring an action, it follows that
section (c) also permts a trial court to act on its own

initiative. See Simons, 101 MI. App. at 103 n.7, 643 A 2d at 496

n.7. Nevertheless, we find that the opposite inference is
warranted. Because sections (a), (b) and (d) of MI. Rule 2-327 do
not contain |l anguage requiring a party to nake a notion prior to an
action being transferred, had the Rules Commttee w shed to permt
a trial court to transfer an action on its own initiative under
section (c), it could have recomended that this Court omt the
"[o]n nmotion of any party" |anguage from that section as it had
done in the other three sections of that rule. See MI. Rule 2-
327(c). Because the "[o]n notion of any party" |anguage was
specifically added only to section (c), it indicates that a party
must make a notion to transfer prior to a trial court's
transferring an action pursuant to that section.

The internedi ate appellate court also found that this Court's

decision in Goins v. State, 293 M. 97, 442 A 2d 550 (1982)

supports a trial court's authority to sua sponte transfer a case on

t he grounds of forum non conveni ens. See Simmons, 101 Md. App. at
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101, 643 A 2d at 495. In that case, a crimnal defendant appeal ed
the trial court's decision to postpone the trial date beyond the
180-day limtation period inposed by statute, arguing that the
trial court could not postpone the trial date absent a notion by a
party to do so. W noted that "[a] rule authorizing a litigant to
file a procedural notion for this purpose in one respect or another
shoul d not be construed to prohibit the court from acconplishing
t he sanme object sua sponte unless such construction is conpelled by
clear |language." oins, 293 MI. at 111, 442 A 2d at 557. Thus, we
concl uded that the "nere use of the word "party' in 8§ 591 and Rul e
746 does not preclude a notion by the court sua sponte,” and held
that the trial court's sua sponte decision to extend the trial date
beyond the 180-day period was not in error. oins, 293 Ml. at 110-
11, 442 A 2d at 557.

In the instant case, however, it is not nerely the use of the
word "party" that indicates that a court is precluded from sua
sponte transferring an action. The Rules Commttee specifically
recoomended to this Court that the "[o]n notion of any party"
| anguage be added to MJd. Rule 2-327(c) even though the rule was
derived from 28 U S. C 8§ 1404(a) which does not contain such
restrictive |anguage. Thus, the decision in &ins is not
particularly persuasive in the instant case given that the clear
| anguage of M. Rule 2-327(c) requires a notion by a party prior to
an action being transferred to another forum

In a post-&ins decision addressing a trial court's authority
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to act sua sponte, we held that a trial court |lacks the authority

to sua sponte grant a notion for sumrary judgnment under M. Rule 2-

501. See Hartford Ins. Co. v. NManor Inn, 335 Md. 135, 642 A 2d 219

(1994). In Hartford Ins., Hartford Insurance Conpany filed suit

agai nst the State and Manor Inn of Bethesda, Inc. to recover costs
it paid out to its insured pursuant to an insurance policy. The
State noved for sunmmary judgnent as to Hartford |Insurance's
conplaint against the State. Manor Inn did not seek summary
judgnent on the claimfiled against it. The trial court granted
summary judgnment in favor of both the State and Manor Inn even
t hough there was a different theory of liability against Manor |nn
and Manor Inn never filed a notion for summary judgnment. W noted
that M. Rule 2-501(e) states that ""the court shall enter judgnment

in favor of or against the noving party if the notion and response

show that there is no genuine dispute as to any material fact and
the party in whose favor judgnent is entered is entitled to

judgnent as a matter of law'" Hartford Ins., 335 Ml. at 145, 642

A 2d at 224 (quoting M. Rule 2-501(e))(enphasis added in
Hartford). W held that "it is clear that [MI. Rule 2-501] does
not contenplate ... a court's acting entirely onits own notion ...
where none of the parties has noved for summary judgnent."

Hartford Ins., 335 Ml. at 146, 642 A 2d at 224. Simlarly, because

Md. Rule 2-327(c) specifically provides that upon "notion of any
party" a court may transfer an action, the rule also does not

contenplate a court acting on its own notion when the parties have
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not requested that the action be transferred.
Finally, although federal courts have interpreted 28 U.S.C. 8§
1404(a) to permt a trial court to sua sponte transfer an action on

t he grounds of forum non conveniens, our determ nation that M.

Rul e 2-327(c) does not permt an action to be transferred absent a
nmotion by a party is in line wwth other state courts which have
held that a trial court does not have the authority to transfer an
action absent a notion by a party requesting a transfer. In

Stevens v. Blevins, 890 P.2d 936 (Ckla. 1995), the Suprene Court of

Okl ahoma held that a trial court does not have the authority to sua

sponte transfer an action on the grounds of forum non conveniens.

890 P.2d at 940. In Stevens, a tort action was filed in Okl ahoma
County. The parties neither disputed that Oklahoma County was a
proper venue for the action nor raised the issue that another forum
woul d be nore convenient. Nevertheless, the trial court sua sponte
ordered that the case be transferred to Kingfisher County. See
Stevens, 890 P.2d at 937. In rejecting the argunent that the trial

court's sua sponte transfer was proper under conmon |law intrastate

f orum non conveni ens, the court held that "where venue is properly
laid ... a party nust object to the venue and nove for a change of
venue before the trial court has any authority under the common | aw

to apply intrastate forum non conveniens and to transfer a case."

Stevens, 890 P.2d at 939-40 (enphasis in original). See also VSL

V. Dunes Hotels and Casinos, Inc., 519 NE 2d 617, 617 (N.Y.

1988) (hol ding that "a court does not have the authority to invoke
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the doctrine [of forum non conveniens] on its own notion"); Penox

Technol ogies v. Foster Medical, 546 A 2d 114, 116 (Pa. Super. O

1988) (holding that a court may not transfer a case from a proper

venue absent a notion by a party); Robertson v. Gregory, 663 S.W2d

4, 5 (Tex. . App. 1983)(noting that courts are without authority
to change venue in civil suits on their own notion).

Thus, we hold that because the express | anguage of Mil. Rule 2-
327(c) requires that a party first nmake a notion prior to a case

being transferred on the grounds of forum non conveniens, a trial

court may not act on its own initiative in transferring a case

under that rule.

.

In the instant case, as we noted above, there was a notion
filed by the defendants to transfer this action to Mntgonery
County. Al though defendants relied on 88 6-201 and 6-202, rather
than Md. Rule 2-327(c) in their notion to transfer, we find that
defendants' notion to transfer was sufficient to permt a transfer

for forum non conveniens and thus, the trial court did not sua

sponte transfer this action under Md. Rule 2-327(c).

In his argunent to have the instant case transferred to
Mont gonery County, defense counsel outlined all of the contacts
wi th Montgonmery County such as the tel ephone calls that took place
between Dr. Urquhart and M. Simmons from Dr. Urquhart's office in

Mont gonery County, the tel ephone calls between Dr. Cheetham and M.
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Simons from Dr. Cheethams Montgonery County office, the fact that
the cardiac catheterization took place in Mntgonery County, and
the fact that the defendants all reside in Mntgonmery County.
Def ense counsel thus based his argunent to transfer on the fact
that "any contacts ... are clearly established as contacts that
t ook place in Montgonery County." Moreover, in responding to the
j udge' s question concerning the venue statute which states that so
long as the defendants carry on a regular business in Prince
CGeorge's County that venue is proper there, defense counsel replied
that "[n]y position is that when you |look at the totality of the
ci rcunstances here these physicians practiced at every hospital in
Mont gonery County and they had one contact with Geater Laure

Beltsville [the hospital where M. Simons died]." |In response to
defense counsel's argunent, the trial judge inquired as to whether

counsel was "essentially [nmaking] a forum non conveni ens argunent.”

Def ense counsel's reply was "I think you could probably draw that
analogy. | think that there has to be sone discretion on your part

in evaluating the venue in this case.... Def ense counsel further
stated that "I don't think you can draw just a straight |ine and
say that it's okay to having it here as opposed to having it in
Mont gonery County. Wen you | ook at all the circunstances this is
clearly a contact case with Montgonery County." Additionally, when
asked by the judge about what relief he was requesting in his

noti on, defense counsel stated "[h]owever you want to phrase it,

Your Honor, | want it in Mntgonmery County."
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In responding to the forum non conveniens argunent,

plaintiff's counsel noted that the issue should not be addressed
because defendants "have not rai sed that doctrine [and] | have not
briefed it, but I would indicate that that doctrine should not be
literally applied."® Plaintiff's counsel noted that there are no
"major differences" between the two counties and "Wshington
Adventi st Hospital is probably closer in distance tinmew se to Upper
Marl boro than it is to Rockville." Additionally, all the
defendants had privileges at Geater Laurel Beltsville Hospital in
Prince George's County. Thus, he argued that venue is proper in
Prince George's County and plaintiffs had a right to choose that
forum From the notion to dismss or to transfer and from
counsel's remarks, it appears that he wanted the judge to consider
any appropriate basis in determining that the case should be
transferred to Montgonery County. Thus, we find that the tria

court did not transfer this action sua sponte but transferred the

action only after defendants nmade a notion to transfer, albeit a
notion lacking in proper citation of authority. W must now
determ ne whether the trial court properly transferred this action
to Montgonery County under M. Rule 2-327(c).

We have held that "[w] hen determ ning whether a transfer of
the action for the convenience of the parties and witnesses is in

the interest of justice, a court is vested wwth w de discretion.™

Plaintiff's counsel did not request a continuance to allow
the parties to brief the issue of forum non conveniens.
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Odent on Devel opnent v. Lamy, 320 Md. 33, 40, 575 A 2d 1235, 1238

(1990); see also Piper Aircraft Co. v. Reyno, 454 U S. 235, 257,

102 S. Ct. 252, 266, 70 L.Ed.2d 419, 436 (1981)(noting that "[t]he

forum non conveniens determnation is commtted to the sound

di scretion of the trial court ... [and] may be reversed only when
t here has been a cl ear abuse of discretion"). |In the instant case,
the Court of Special Appeals held that this discretion was abused.
W di sagree.

The internediate appellate court relied on our opinion in

Qdent on Devel opnent to reach its conclusion that the trial court

abused its discretion in transferring this case to Montgonery

County. In Qdenton Devel opnent, we adopted a balancing test to

determ ne whether a transfer is proper under Ml. Rule 2-327(c). In
ascertaining whether to transfer an action a trial court " nust
wei gh in the bal ance the convenience of the w tnesses and those
public-interest factors of systemc integrity and fairness that, in
addition to private concerns, cone under the heading of "the

interest of justice."'" (Qdenton Devel opnent, 320 Md. at 40, 575

A.2d at 1238 (quoting Stewart Organization, Inc. v. Ricoh Corp.

487 U. S 22, 30, 108 S.Ct. 2239, 2244, 101 L.Ed.2d 22, 32 (1988)).

| n Gdent on Devel opnent, we also stated that it "is the noving party

who has the burden of proving that the interests of justice would

be best served by transferring the action. 320 Mi. at 40, 575 A 2d
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at 1238.7

Bal anci ng the conveni ence of the parties and witnesses in the
instant case along with the interests of justice, the trial court
was wthin its discretion in determning that the bal ance wei ghs
strongly in favor of transferring the action to Montgonery County.
Based on the argunents presented at the hearing on defendants’
nmotion to dismss or to transfer, there was anple evidence for the
trial court to determne that it would be nore convenient for the
parties and witnesses to have this action tried in Mntgonery
County and that transferring the case woul d serve the interests of
justice. First, it was established that each of the individua
defendants was a resident of Mntgonery County. Second, the
rel evant nedical care and treatnment received by M. Si mons took
pl ace in Montgonery County, including the cardiac catheterization
performed at Washi ngton Adventi st Hospital

Third, the tel ephone conversations between M. Simons and Dr.
Urquhart and between M. Simmons and MCA's office staff took place

t hrough MCA's office in Montgonery County. Also, the calls between

"W note that the Court of Special Appeals adopted from
federal case |aw the additional factor of "proper regard for the
plaintiff's choice of forum" See Simmons v. Urqubhart, 101 M.
App. 85, 106, 643 A 2d 487, 497 (1994). This factor, however, is
not a separate elenment in the analysis to be enpl oyed under QGdenton
Devel opnent v. Lany, 320 Md. 33, 575 A 2d 1235 (1990) to determ ne
if an action should be transferred under M. Rule 2-327(c).
Rather, it is the reason why "a notion to transfer [fromthe forum
chosen by the plaintiff] should be granted only when the bal ance
wei ghs strongly in favor of the noving party.” See (dent on
Devel opnent, 320 Md. at 40, 575 A 2d at 1238.
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M. Simons and Dr. Cheetham took place through Dr. Cheethanis
office in Montgonery County.® Thus, the only contact that Prince
George's County had to the instant case was that M. Simons died
at Geater Laurel Beltsville Hospital which is located in Prince
George's County and MCA had an office located in Prince Ceorge's
County.

We also note that, although the Court of Special Appeals
suggested that the witnesses residing in Prince George's County

out nunbered those residing in Montgonery County, see Si mmons, 101

Md. App. at 107 n.12, 643 A 2d at 497 n. 12, the trial transcript
reflects that out of eleven witnesses testifying at trial, only one
witness indicated a residence in Prince Ceorge's County. The
remai nder of the wi tnesses gave residence or business addresses in
Howard County, Montgonmery County, Baltinore Cty, Washington, D.C.
and Al exandria, Virginia. Because a trial court enjoys wde
discretion in determning whether to transfer an action on the

grounds of forum non conveni ens, we should therefore be reticent to

8The Court of Special Appeals indicates that the tel ephone
calls M. Simobns nade to the various doctors' offices in
Mont gonery County were placed from M. Simons's honme in Prince
George's County. See Simmons v. Urqubhart, 101 M. App. at 106
n.11, 643 A 2d at 497 n.11 (1994). W note that the Court of
Speci al Appeal s's assunption that M. Simons resided in Prince
Ceorge's County was probably based on the fact that a substanti al
portion of Laurel is located in Prince George's County; however
Laurel is located in three counties. M. Simons resided at 9424
Madi son Avenue in North Laurel which is located in Howard County.
The death certificate, which is an exhibit in this case, also
reflects that M. Simmons was a Howard County resident. Thus, no
contact with Prince George's County is established through those
t el ephone call s.
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sinply substitute our judgnent for that of the trial court. It was
within the trial «court's discretion to conclude that the
conveni ence of the parties and wi tnesses wei ghed strongly in favor
of transferring the case to Montgonery County. W note, however,
that we may not have chosen to transfer this case to Montgonery
County given the fact that the noving party has a strong burden to
show that the case should be transferred to another forum and
because Prince George's County and Montgonery County are adj oi ning
counties. Nevertheless, we find that the trial judge did not abuse
his discretion in determining that the present action should be

transferred to Montgonery County.

[T,

The Court of Special Appeals determned that the forum non
conveni ens transfer to Montgonmery County was an abuse of discretion
and directed that the case be transferred back to the Grcuit Court
for Prince George's County for a newtrial. W hold that the forum

non conveniens transfer to Montgonery County was not an abuse of

discretion. Qur holding | eaves unresol ved the issue of whether the
trial judge erred in failing to give a last clear chance
i nstruction.

The Court of Special Appeals stated that "[w]hile we do not
deci de whether it was error for the court, on this record, to have
refused to have given the requested instruction, we note that the

trial court's reasoning for its refusal was inappropriate." See
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Si mons, 101 Md. App. at 111, 643 A 2d at 500. For instructional
benefit at the new trial, the internediate appellate court
di scussed | ast clear chance. That issue was not raised in the
petition for certiorari, although it was addressed in the parties
briefs to this Court. Rather than decide an issue not raised in
the petition for certiorari and not expressly decided by the Court
of Special Appeals, we will remand the case to the internediate
appel l ate court.

W note that in the instant case, the ¢trial court's
determ nation not to give a last clear chance instruction may have
been based on the assunption that M. Simons's negligence, if any,
was his continued refusal to go to the enmergency roomor to seek
medi cal attention after his telephone conversation with Dr.
Urquhart, as well as the evidence that it was this continued
refusal to seek nedical attention that was a contri buting cause of
hi s death. If the jury in the instant case found that Dr.
Urquhart's tel ephone call of March 12, 1987 reassured M. Simons
that his synptons did not require nedical attention, that nmay be
relevant to the issue of whether M. Simmons ceased to be negligent
because of such reassurance, rather than the issue of |ast clear
chance. M. Simmons was still experiencing the sane or nore severe
synptons after Dr. Urquhart's tel ephone call and he continued to
refuse to seek nedical attention after that telephone call. The
trial court pointed out that the evidence established that if M.

Si mons had gone to the hospital "within one-half hour or an hour
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of the tinme that he actually died, that he still ... would have
lived.™ Whether the failure to give a last «clear chance
instruction necessitates a new trial is an issue that should be

addressed by the Court of Special Appeals.

| V.

We hold that a trial court may not sua sponte transfer a case

on the grounds of forum non conveniens. In this case, however,

because there was a notion to transfer filed by the defendants,
that issue was not initially raised by the trial judge. W also
hold that the trial court did not abuse its discretion in

transferring this action to Montgonery County.

JUDGMENT OF THE COURT OF
SPEC AL _APPEALS REVERSED. CASE
REMANDED TO THAT COURT FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH TH S OPINLON. COSTS TO BE
PAI D BY RESPONDENTS.
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Di ssenting Opinion foll ows next page:

Raker, J., dissenting:

| agree with the holding of the Court that a trial judge may
not raise the issue of forumnon conveniens on its own initiative.
As the Court concludes today, Maryland Rule 2-327(c) requires a
nmotion by a party prior to the transfer of a case on grounds of
forum non conveniens. | disagree with the majority's resolution of
this case, however, because | believe that there was no notion
before the court for transfer of the cause on grounds of forum non
conveniens and that there is no sound basis in the record for
finding that the trial court treated the notion before it as a
nmotion under Rule 2-327(c). To the extent that the Court attenpts
to supply such a reason, | part ways with the majority opinion

Under the circunstances of this case, there are three
concei vabl e grounds for the transfer of the action to Montgonery
County. The first ground, which was raised by the defendant in the
Circuit Court for Prince George's County, would be venue. It is
undi sputed at this point, however, that venue in Prince George's

County was proper; consequently, any transfer on the basis of venue



was error.

The second concei vabl e ground woul d be for the trial court to
overrul e the defendant’'s venue notion but raise the issue of forum
non conveniens on its own initiative. As the Court has held today,
however, the inpetus for transfer for reasons of forum non
conveni ens nust cone froma party, not the court.

Finally, the trial court could interpret the defense's notion
to dismss or transfer for inproper venue as a notion to transfer
on the basis of forum non conveniens. |In this case, when the trial
court expressly asked defense counsel whether he intended to nake
a forum non conveniens argunent, counsel did not say yes, but
rather that one "could probably draw that analogy.” It appears to
me that counsel's answer represented a di savowal of any reliance on
f orum non conveni ens.

Nonet heless, | amwlling to assune, as the majority does
that defense counsel's response was a plausible basis for
construing the defendant's notion as an effort to invoke the
court's discretion to transfer on the basis of forum non
conveni ens. There are two problens with this resolution of the
case, however. The first problem was noted by the plaintiff's
attorney, who told the court during oral argunment on the venue
nmotion, "Your honor tries to get the -- to find out if the
defendant is trying to argue sonething |ike forum non conveni ens,

but they have not raised that doctrine. | have not briefed it
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." The plaintiff argued, and | agree, that a notion based on

i nproper venue and one based on forum non conveniens are

procedurally distinct, and thus require different supporting

argunents. Consequently, because the defendant's notion was

expressly based on venue and the trial court never indicated that

it was deciding the case based on forum non conveniens, the

plaintiff never had a fair opportunity to brief and argue this
i ssue.

The second problem with construing the defendant's venue
notion as a forumnon conveniens notion is that the trial court did
not follow this path. That the court decided this case on venue
grounds is evident fromthe oral ruling at the conclusion of the
argunent :

The Court has reviewed 6-201 and 6-202 [venue
provisions in the Courts and Judicial
Proceedings Article] as well as heard the
argunents of counsel and read the nenoranduns
and as well as the exhibits and the Court
feels that the notion for -- obviously |I'm not
going to dismss the case, but | do believe it
shoul d be transferred to Montgonery County and

| will sign an order to that effect.

Consequently, at the trial level, there were no findings of fact or
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bal ancing by the court of the factors bearing on whether the court
should transfer the case based on the doctrine of forum non
conveniens. |In Odenton Devel opnent v. Lany, 320 Md. 33, 575 A 2d
1235 (1990), Judge Chasanow, witing for the Court, explained that
the pertinent factors include " the convenience of the w tnesses
and those public-interest factors of systemc integrity and
fairness that, in addition to private concerns, cone under the
heading of "the interests of justice.""" |Id. at 40, 575 A 2d at
1238 (quoting Stewart Organization, Inc. v. R coh Corp., 487 U S.
22, 30, 108 S. . 2239, 101 L. Ed. 2d 22 (1988)). The court may
then order the case transferred only if these considerations wei gh
heavily in favor of the noving party. 1d., 575 A . 2d at 1238.

The decision to transfer should be reversed, because venue in
Prince CGeorge's County was proper and a notion for transfer on the
grounds of forum non conveniens was | acking. Since the choice of
the forum belongs to the plaintiff, that choice should not be
di sturbed lightly. RESTATEMENT ( SECOND) OF CONFLICT OF LAws 8§ 84 cnt. c
(1971), quoted in Johnson v. Searle, 314 Ml. 521, 530, 552 A 2d 29,
33 (1989); see also 20 AM Juwr 2D Courts 8§ 176 (1965) ("The
doctrine of forum non conveniens should be applied with caution,
exceptionally, and only for good reasons.” (footnote omtted)).

Accordingly, | would affirm the mandate, though not the
reasoni ng, of the Court of Special Appeals and order a new trial of

this cause in the Crcuit Court for Prince George's County.
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Judge Bell has authorized me to state that he joins in the

vi ews expressed herein.



