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| concur in the result and with part 11l of the mgjority
opi nion, but am dubious about the Court's analysis in part |V
Based on a recent Suprene Court decision, we should clarify the
trial judge's role in ruling on clains of race or gender notivated
perenptory challenges. It is also unclear to ne why the majority
devotes page after page to discussing whet her the defendant waived
or abandoned his objections to the trial judge's rulings in the
first aborted jury selection, and then in a footnote acknow edges
that any error in the first aborted jury selection was harni ess.
Waiver is not a "threshold" inquiry; the defendant was not asked
and shoul d not be asked whet her he waived any possible errors in
his prior aborted jury selection. The defendant was entitled to a
properly selected jury. After the first aborted jury selection, he
got a properly selected jury with which he was satisfied. The
majority's discussion of waiver in part Il is, at best, unnecessary
since any errors in the prior aborted jury selection are rendered
nmoot by the second, error-free jury selection or, as the magjority
concedes in a footnote, are harmess. M/ primary concern, however,
is the majority's discussion in part IV and the Court's failure to
anal yze the recent case decided by the Suprene Court after ora

argunents before this Court in the instant case.

PURKETT V. ELEM AND PART |1V OF THE MAJORI TY OPI NI ON
Part |V of the Court's opinion is potentially confusing

because it cites, seemngly with approval, several of this Court's
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prior cases which need to be reevaluated, if not overruled, in
[ight of the Supreme Court's recent opinion in Purkett v. El em
Uus _ , 115 S C. 1769, 131 L.Ed.2d 834 (1995). The majority may
be perpetuating errors based on too literal a reading of Batson v.
Kentucky, 476 U S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986). The
same errors were nmade by several other courts, including the Eighth
Circuit, as was pointed out by the Suprenme Court in Purkett, supra.
That case was cited by the mjority but needs to be further
anal yzed.

In Purkett, the defendant was on trial for robbery in a

M ssouri court. During jury selection the prosecutor used two
perenptory challenges to strike two African-Anerican potenti al
jurors. The defense objected based on Batson, supra, and the
prosecut or explained the reasons for the strikes as foll ows:

"1 struck [juror] nunber twenty-two because

of his long hair. He had long curly hair. He

had the | ongest hair of anybody on the panel

by far. He appeared to not be a good juror

for that fact, the fact that he had I ong hair

hangi ng down shoul der |ength, curly, unkenpt

hai r. Al so, he had a nustache and a goatee

type beard. And juror nunber twenty-four also

has a nustache and goatee type beard. Those

are the only two people on the jury ... wth

facial hair.... And | don't like the way they

| ooked, with the way the hair is cut, both of

them And the nustaches and the beards | ook

suspicious to ne.'"
Purkett, _ US at __ , 115 S.C. at 1770, 131 L.Ed.2d at 838
(quoting App. to pet. for Cert. A-41).

The trial judge overruled the defendant's Batson objection
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and, after the defendant was convicted and appeal ed, that ruling
was affirmed by the Mssouri Court of Appeals. The defendant then
filed a petition for federal habeas corpus. The district court
concl uded that the Mssouri courts' determ nation that there had
been no purposeful discrimnation was a factual finding entitled to
a presunption of correctness under 28 U. S.C. § 2254(d), and since
that finding was supported in the record, the wit of habeas corpus
was deni ed.

The Court of Appeals for the Eighth GCrcuit reversed and
remanded with instructions to grant the wit. That court held that
"the prosecution nust at |east articulate some plausible race-
neutral reason for believing those factors will sonehow affect the
person's ability to performhis or her duties as a juror." E emyv.
Purkett, 25 F.3d 679, 683 (8th Cr. 1994). The Eighth Crcuit
concl uded that the "prosecution's explanation for striking juror 22

was pretextual” and that the trial judge had erred in not
finding intentional discrimnation. Elem 25 F.3d at 684.

The Suprene Court reversed the Eighth Crcuit in a per curiam
opi ni on apparently joined by seven Justices.! In that opinion the
Suprene Court gave guidance to trial judges ruling on Batson
chal l enges and for courts review ng those rulings. The m stake

made by the Eighth Crcuit was explained by the Suprenme Court as

Justice Stevens filed a dissenting opinion in which Justice
Breyer joined.



foll ows:

"The Court of Appeals erred by conbi ning
Batson's second and third steps into one,
requiring that the justification tendered at
the second step be not just neutral but also
at least mnimally persuasive, i.e., a
"plausible' basis for believing that “the
person's ability to performhis or her duties

as ajuror' will be affected. It is not until
the third step that the persuasiveness of the
justification becones relevant -- the step in

which the trial court determ nes whether the
opponent of the strike has carried his burden
of proving purposeful discrimnation. At that
stage, inplausible or fantastic justifications
may (and probably wll) be found to be
pretexts for purposeful discrimnation. But
to say that a trial judge may choose to
di sbelieve a silly or superstitious reason at
step 3 is quite different from saying that a
trial judge nmust termnate the inquiry at step
2 when the race-neutral reason is silly or
superstitious. The latter violates the
principle that the wultimate burden of
persuasion regarding racial notivation rests
wi th, and never shifts from the opponent of
the strike.

The Court of Appeals appears to have
seized on our adnmonition in Batson that to
rebut a prima facie case, the proponent of a
strike "nust give a "clear and reasonably
specific" explanation of his "legitimte
reasons" for exercising the challenges,' and
that the reason nust be ‘related to the
particular case to be tried.' Thi s war ni ng
was neant to refute the notion that a
prosecutor could satisfy his burden of
production by nerely denying that he had a
discrimnatory notive or by nerely affirmng
his good faith. VWat it means by a
"legitimate reason' is not a reason that makes
sense, but a reason that does not deny equal
protection.” (Citations omtted).

Purkett, ___ US. at ___, 115 S. C. at 1771, 131 L.Ed.2d at 839-



40.

THE THREE STEP PROCESS

There is a three-step process to be used by trial courts in
det erm ni ng whet her perenptory chal | enges have been exercised in an
inpermssible discrimnatory manner. |In Purkett, the Suprenme Court
described the three-step process as foll ows:

"Under our Batson jurisprudence, once the

opponent of a perenptory challenge has made

out a prima facie case of raci a

discrimnation (step 1), the burden of

production shifts to the proponent of the

strike to conme forward with a race-neutra

explanation (step 2). If a race-neutral

explanation is tendered, the trial court nust

t hen decide (step 3) whether the opponent of

the strike has proved purposeful racial

di scrimnation."”
Pur ket t, UsS at , 115 S . at 1770-71, 131 L.Ed.2d at 839.
In some of the majority's |language in the instant case, as well as
in several of our prior cases, this Court may be nmaking the sane
m stake as the Eighth Grcuit by following a sonmewhat different
three-step test.

Purkett held that a race and gender-neutral reason tendered
followwng the finding of a prima facie case of discrimnation in
t he exercise of perenptory chall enges need not be persuasive or
even plausible; it need only be truthful. Any proffered race and
gender -neutral explanation should be accepted by the trial judge

unless it is established by the objecting party that race or gender
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was a notivating factor for the chall enge.

STEP ONE -- A PRI MA FACI E CASE
If a prima facie case of racial or gender discrimnation is
found in step one, then the Suprene Court indicates that the burden

of production shifts to the proponent of the strike. It is unclear

whether the mpjority in the instant case has a different
interpretation of the effect of this prima facie case.
In Ferguson Trenching v. Kiehne, 329 Ml. 169, 182, 618 A 2d

735, 741 (1993), we recogni zed that the precise neaning of "prim
faci e evidence" is the subject of considerable disagreenent. There
are two conpeting views of the effect of a prina facie case. The
conpeting views were described by one commentator as foll ows:

"The term "prima facie evidence' is sonmetines

used to nean “conpelling evidence,' i.e.,

evi dence which shifts the burden of production
to the opposing party, and thus to signify a

true evidentiary rebuttable presunption. I t
is also used to nean "sufficient evidence' to
get to the jury, i.e., nmerely that the party

wth the burden of persuasion has net the
burden of production and created an issue for
the trier of fact by giving rise to a
perm ssible inference.”" (Footnotes omtted).
LYNN McLAIN, NMARYLAND EViDENCE 8§ 301.4, at 230-31 (1987); see also Gier
v. Rosenberg, 213 MJ. 248, 252-55, 131 A 2d 737, 739-40 (1957).
The effect of a prima facie case of racial or gender
discrimnation is to shift the burden of production to the party

exercising the strike to offer a race or gender-neutra
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expl anation. Once an explanation is offered, the prima facie case
di ssi pates, and although it may still remain in the case as the
basis for an inference, it should not create a presunption that
nmust be rebutted and should not shift the ultimte burden of proof
(or ultimte burden of persuasion) to the party exercising the
strike. The Suprene Court told us in Purkett that the ultinmate
burden of proving racial notive never shifts from the party
objecting to a perenptory chall enge. We should not cast the
ultimate burden of proof (as opposed to the burden of articulating
a race and gender-neutral reason) on the party exercising the
strike. This subtle distinction is inportant for two reasons as we
shall see in step three. It will be dispositive of the judge's
decision if the judge is in equipoise in this nost difficult fact-
finding, and it may also subtly influence the determ nation of
whether a prima facie case of discrimnation exists. Does the
finding of a prina facie case nerely require the striking party to
articulate a race and gender-neutral reason in step two, or does it
raise a presunption that in effect changes the burden of proof in
step three? The Suprene Court in Purkett indicates the forner, but
our prior cases seemto indicate the latter

Purkett holds that the finding of a prima facie case only
shifts the burden to the striking party to produce a race and
gender-neutral explanation and creates, at nost, a permssible

inference; it does not create a rebuttable presunption which has
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the effect of shifting the burden of proof or the ultinmate burden
of persuasion to the striking party.? This was, at least, inplicit
when the Suprene Court said:

"Under our Batson jurisprudence, once the
opponent of a perenptory challenge has made
out a prima facie case of raci a
discrimnation.... | f a race-neutral
explanation is tendered, the trial court mnust
then decide (step 3) whether the opponent of
the strike has proved purposeful racial
di scrimnation.

* * %

[ T]he ultimte burden of persuasion regarding
racial notivation rests with, and never shifts
from the opponent of the strike. cf. St.
Mary's Honor Center v. Hicks, 509 U S.

, 113 S. C. 2742, 2748-2749, 125 L. Ed. 2d

407[, 416] (1993)." (Enphasis added).
Purkett, ~ US at _ , 115 S C. at 1770-71, 131 L.Ed.2d at 839.
This is made even nore clear by the case cited imediately after
that quotation. In St. Mary's Honor Center, supra, petitioner, a
hal fway house, enpl oyed respondent H cks as a correctional officer.
After H cks was dempted and then fired, H cks filed suit under
Title VIl of the Cvil R ghts Act of 1964 claimng these actions
were taken because of his race. The procedure in Title VII cases

is simlar to a Batson challenge. The United States District Court

2This incidently is simlar to Maryland Rul e of Evidence 5-301
(a). See LYNN McLAIN MARYLAND RULES OF EVIDENCE § 2. 301.1 at 85 (1994)
stating: "Section (a) provides that in civil cases, rebuttable
evidentiary presunptions ... will have the effect of shifting the
burden of production of the evidence (but not the ultinmte burden
of persuasion) to the opposing party, to offer evidence tending to
di sprove the presuned fact."
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found that H cks established a prim facie case of discrimnation,
but the hal fway house offered two nondi scrimnatory reasons for the
firing. The district court found the reasons given by the hal fway
house were pretextual. The judge, nevertheless, ruled that Hi cks
failed to carry his ultimate burden of proof that the firing was
racially notivated. Hicks appealed and the Court of Appeals for
the Eighth Grcuit reversed. Hcks v. St. Mary's Honor Center, 970
F.2d 487 (8th Gr. 1992). The Eighth Crcuit reasoned that, after
proving a prima facie case, H cks was entitled to judgnment, as a
matter of |aw, once he proved, and the judge found, that all of the
hal fway house's reasons were pretextual. The Supreme Court
reversed the Eighth Grcuit and held that the judge's rejection of
t he hal fway house's reasons did not entitle Hi cks to judgnent as a
matter of |aw The Court reasoned that the finding of a prim
facie case of discrimnation raised a presunption of unlawful
discrimnation, but this presunption only placed the burden of
production on the halfway house to produce nondiscrimnatory
reasons which, if believed, would support a finding that unlaw ul
discrimnation did not cause their actions. The prina facie case
did not shift the ultimate burden of proof that renai ned on Hicks.
Even if the reasons in step two were pretextual, H cks still m ght
not have nmet his burden of affirmatively proving discrimnation in
step three. The Court said:

"Respondent does not challenge the
District Court's finding that petitioners
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sustained their burden of production by
introducing evidence of two legitimte,
nondi scrimnatory reasons for their actions:
the severity and the accumulation of rules
violations conmtted by respondent. Qur cases
make clear that at that point the shifted
burden of production becane irrel evant: TLE
the defendant carries this burden  of
production, the presunption raised by the
prima facie case is rebutted,' and “drops from
the case." The plaintiff then has "the ful
and fair opportunity to denonstrate,' through
presentation of his own case and through
Cross-exam nati on of t he def endant' s
wi t nesses, "that the proffered reason was not
the true reason for the enpl oynent decision,’
and that race was. He retains that "ultimte
burden of persuading the [trier of fact] that
[he] has been the victim of intentional
discrimnation.'

The presunption, having fulfilled its role of
forcing the defendant to cone forward wth
sone response, sinply drops out of the
pi cture. The defendant's " production’
(whatever its persuasive effect) having been
made, the trier of fact proceeds to decide the
ultimate question: whether plaintiff has
proven “that the defendant intentionally
di scrimnated against [hin' because of his
race. The factfinder's disbelief of the
reasons  put forward by the defendant
(particularly if disbelief is acconpanied by a
suspi cion of nendacity) may, together with the
el enents of the prima facie case, suffice to

show intentional di scrim nation. Thus

rejection of the defendant's proffered
reasons, wll permt the trier of fact to
infer the wultimate fact of intentiona

di scrimnation, and the Court of Appeals was
correct when it noted that, upon such
rejection, “[n]o addi ti onal pr oof of
discrimnation is required." But the Court of

Appeal s’ holding that rejection of the
defendant's proffered reasons conpel s judgnment
for the plaintiff disregards the fundanenta
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principle of Rule 301 that a presunption does
not shift the burden of proof, and ignores our
repeated adnonition that the Title WVII
plaintiff at all tinmes bears the “ultimte

burden of persuasion.'" (Enphasis added and

in original)(footnote omtted)(citations

omtted).
Hicks, 509 U.S. at _ , 113 S. . at 2747-49, 125 L.Ed.2d at 416-
19.

This Court has previously stated that prima facie evidence in

the Batson context neans " the establishnent of a legally
mandatory, rebuttable presunption.'” Stanley v. State, 313 M. 50,

60, 542 A 2d 1267, 1272 (1988)(quoting Dept. of Community Affairs
v. Burdine, 450 U S. 248, 254 n.7, 101 S.C. 1089, 1094 n.7., 67
L. Ed. 2d 207, 216 n.7. (1981)). In Gay v. State, 317 M. 250, 254,
562 A 2d 1278, 1280 (1989), we indicated "the trial judge [nust]
det erm ne whet her the defendant had made out a prina facie case of
racial discrimnation and, if so, whether the State had

satisfactorily rebutted the presunption." (Enphasis added). In

Chew v. State, 317 M. 233, 562 A 2d 1270 (1989), the Court
el uci dated that the burden of proof (or the burden of persuasion)
shifts to the State to explain a prinma facie discrimnatory strike.
W sai d:

"The State has the burden of showing that 1) a
reason other than the race of the juror did
exist, and 2) the reason has sone reasonable
nexus to the case and was in fact the
notivating factor in the exercise of the
chal l enge." (Enphasi s added).

Chew, 317 MJ. at 247, 562 A 2d at 1277. The shift of the burden of
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proof emanates fromour statenent in Stanley, supra, that:

"“Al though the phrase "prina facie case'
"may be used by courts to describe the
plaintiff's burden of produci ng enough
evidence to permt the trier of fact to infer
the fact at issue,' in the Title VII context
(and by inplication, the Batson context), the
phrase denotes "the establishnment of a legally
mandat ory rebuttable presunption.’ Bur di ne,
450 U.S. at 254 n.7, 101 S C. at 1094 n.7, 67
L. Ed.2d at 216 n.7. Also see B. GARNER, A
D CTI ONARY OF MODERN LEGAL Usace 434 (1987)(citing
Burdine for "prima facie case')."

313 Md. at 60, 542 A 2d at 1272. In Stanley, the Court went on to
explain the prosecution's burden on remand, since there was a prim
facie case of discrimnation in the use of perenptory chall enges:

"If the State can honestly cone forth
with neutral, nonracial reasons for each of
its challenges to a black juror, and if the
trial court, after examning the State's
explanations within the entire context of the
voir dire proceedings finds all ei ght
chal | enges have been satisfactorily justified
and there was no evidence of a discrimnatory
pur pose, then Stanley's convictions and
sentences wll stand affirnmed."” (Emphasi s
added) (footnote omtted).

313 Md. at 80, 542 A 2d at 1281.
In a nore recent case, Tolbert v. State, 315 Md. 13, 553 A 2d
228 (1989), we affirned the procedure set out in Stanley, supra,
after the trial judge finds a prinma facie case and made cl ear that
the ultimate burden of persuasion is on the State:
""[T]he State is to present, if it can
honest, neutral, nonracial reasons for the
chal | enges of each black potential juror who

was stricken. Any reasons presented nust be
legitimate, clear and reasonably specific, as
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general assertions of assunmed group bias or
broad denials of discrimnatory notives wll
be insufficient to overcone the defendants’
prima facie cases. The reasons nust be
tailored to the particular facts of the case
that was tried and related to the individual
traits of the jurors. The defendant will be
afforded the opportunity to rebut any
expl anations put forth by the prosecutor and
to expose any justification that on its face
may appear racially neutral, but is in reality
a shamor pretext. The trial court nust then
articulate a clear ruling detailing the basis
on which it was nade, and expl ai ni ng whet her
the established prinma facie case of purposeful
discrimnation has been overcone by the
State.'" (Enphasis added).

315 Md. at 19, 553 A 2d at 230 (quoting Stanley, 313 Md. at 92-93,
542 A 2d at 1287-88).

It is time for us to clarify that a prinma facie case of
di scrimnation under Batson nerely shifts the burden to the
striking party to offer a race and gender-neutral reason for the
perenptory challenge; it does not create a rebuttable presunption
that, in effect, shifts the ultinmate burden of proof. The step one
determ nation of a prima facie case is not a high threshold. Its
obvious rationale is that if a party gives the outward appearance
of discrimnating in the exercise of perenptory challenges then an
expl anation for the seemngly discrimnatory strikes ought to be
required. Parties should be cautious about exercising perenptory
challenges in a way that conveys the inpression that they are
discrimnating on the basis of race or gender. Whenever they

convey that inpression, the price they pay is that they wll be
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required to give a race and gender-neutral reason for all such

strikes.

STEP TWO -- A RACE AND GENDER- NEUTRAL EXPLANATI ON
In step two, the Supreme Court has nerely required the
articulation of a race and gender-neutral reason for the strike
even if "inplausible or fantastic" and even if it is "silly or
superstitious.” Once that explanation is given, any presunption
raised by the prima facie case dissipates to a nere permssible
i nference, and we nove to step three. In the instant case, the
maj ority characterizes the second step of the trial court's
anal ysis as foll ows:
"[Once the trial court has determ ned that
the party conplaining about the use of the
perenptory chal l enges has established a prinma
facie case, the burden shifts to the party
exercising the perenptory chall enges to rebut

the prima facie case by offering race-neutral
explanations for <challenging the excluded

jurors. The " explanation nust be neutral,
related to the case to be tried, clear and
reasonably specific, and leqgitimte.' The
reason offered need not rise to the level of a
chal | enge for cause. "At this step of the
inquiry, the issue is the facial validity of
the ... explanation.'" (Citations omtted).
M. at __,  A2d at __ (Mgjority Op. at 19-20). The

majority's second step analysis is taken from several of our prior
cases including Chew, supra; Tol bert, supra; Stanley, supra. For
exanple in Tol bert, we reversed a trial judge because "[t]he State

did not produce satisfactory nondiscrimnatory reasons for every
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perenptory challenge exercised to exclude a black juror. The
reasons given by the State were not satisfactorily neutral." 315
Md. at 24, 553 A 2d at 233 (enphasis added). In that case, we

al so quoted with approval from Stanley as foll ows:

"“A new trial will be required if the
St ate cannot produce satisfactory
nondi scrimnatory reasons for every perenptory
chal | enge exercised to exclude a black juror
A new trial will be ordered if any reasons
given by the State are perceived by the trial
court as only pr et ext and thus not
satisfactorily racially neutral. A newtrial
w Il be mandated if any one of the perenptory
chal l enges to black jurors was exercised with
a discrimnatory purpose, as the State wl
not be allowed "one free discrimnatory
strike." Any violation requires a new
trial.""

Tol bert, 315 Md. at 19, 553 A 2d at 230 (quoting Stanley, 313 M.
at 92-93, 542 A 2d at 1288).

Step three is the only step where the persuasiveness of the
reasons becones relevant. This distinction is very inportant
because, as will be explained, step three involves a fact finding
by the trial judge and is subject to only limted appellate revi ew.
The error in mxing up step two and step three is evidenced in
Chew, supra, where the reason given by a prosecutor for striking a
black juror was that the juror appeared " stone faced,' and
unsmling,” and "it appeared to the prosecutors that [the juror]
preferred to be anywhere else but on that jury." 317 Ml. at 247,

562 A . 2d 1277. This Court held that "the trial judge's ruling on

the acceptability of the prosecutors' reason for the strike cannot
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be accepted.” Chew, 317 M. at 246, 562 A.2d at 1276 (enphasis

added). Tol bert, supra, also reversed the trial judge because:

"The explanation advanced by the prosecutor
sinply does not present neutral, nonracial
reasons for striking either of these two
i ndi vi dual s. In relation to the individua
traits of those two prospective jurors, the
reasons lack the leqgitimacy, clarity, and
reasonabl e specificity called for by Batson
The reasons sinply do not hold water in the
ci rcunst ances. "

315 Md. at 23-24, 553 A 2d at 232.

This analysis is simlar to what the Suprene Court condemmed
in Purkett, supra. There is no |legal or factual issue in step two
except whether any reasons for the strike are proffered and whet her
the proffered reasons are race and gender neutral. There is no
need to mandate "satisfactory” or "clear and reasonably specific,
and legitimate" reasons, or any preapproved, appropriate, or
politically correct reasons. As long as the reasons given do not
on their face deny the juror equal protection, this step is
satisfied even if the reasons are inplausible or unpersuasive. In
Purkett, the Suprene Court stated:

"The second step of this process does not
demand an explanation that is persuasive, or

even plausible. “At this [second] step of the
inquiry, the issue is the facial validity of
the prosecutor's explanation. Unless a

discrimnatory intent is inherent in the
prosecutor's explanation, the reason offered
will be deened race neutral .’

* * %

The prosecutor's proffered explanation in
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this case -- that he struck juror nunber 22
because he had | ong, unkenpt hair, a nustache,
and a beard -- is race-neutral and satisfies

t he prosecution's step 2 bur den of
articulating a nondiscrimnatory reason for
the strike. “The wearing of beards is not a
characteristic that is peculiar to any race.’
And neither is the growing of |ong, unkenpt
hair." (Enphasis added)(citations omtted).

_uUSsS at _ , 115 S.C. at 1771, 131 L.Ed.2d at 839 (quoting
Her nandez v. New York, 500 U.S. 352, 360, 111 S.C. 1859, 1866, 114
L. Ed.2d 395, 406 (1991) and Equal Enploynent OCpportunity v.
G eyhound Lines, 635 F.2d 188, 190 n.3 (3rd Cir. 1980)). See also
Jones v. Plaster, 57 F.3d 417 (4th Gr. 1995).

"Once a prima facie case of discrimnation is
established, the burden shifts to the party
whose conduct is challenged to cone forward
with a nondiscrimnatory explanation for the
use of the challenge. To satisfy this burden,
the party need offer only a legitimte reason
for exercising the strike, i.e., one that does
not deny equal protection; the reason need not
be worthy of belief or related to the issues
to be tried or to the prospective juror's
ability to provide acceptable jury service."
(Gtations omtted).

Jones, 57 F.3d at 420. The Suprene Court was enphatic that "[t] he
second step of this process does not demand an explanation that is
persuasive, or even plausible,"” Purkett, _  US at __ , 115
S.C. at 1771, 131 L.Ed.2d at 839. This Court should make it clear
that we will no longer interpose any mninmum | egal sufficiency
requi rement for race and gender-neutral explanations. The majority

shoul d no | onger question the |egal sufficiency of the reasons to

overcone the step one prima facie case. Any race and gender -
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neutral reason proffered, even if it is "silly" or "superstitious”
or even if it is an explanation that is not "persuasive, or even
pl ausi bl e,"” should be sufficient. Purkett,  US at __ , 115
S.Ct. at 1771, 131 L.Ed.2d at 839. Step two is satisfied if the

explanation is race and gender neutral no matter how far fetched.

STEP THREE -- FACT FI NDI NG AND APPELLATE REVI EW

Step three involves fact finding, i.e., "whether the opponent
of the strike has proved purposeful racial discrimnation.”
Purkett, ___ US at __, 115 S.Ct. at 1771, 131 L.Ed.2d at 839.
Appel l ate review of this step is the sane as appellate revi ew of
any other fact finding by a trial judge and, under Maryland Rul e 8-
131(c), should not be set aside unless clearly erroneous. For the
reasons indicated in the discussion in step one, supra, it seens
clear from Purkett that although the step one prima facie finding
still remains in step three as a permssible inference, it does not
shift the burden of proof to the striking party by creating a
presunption that nust be rebutted. 1In other words, if the judge is
i n equi poise, the objection to the strike nust be overrul ed.

In step three the judge is asked by the objecting party to
deprive a litigant of the right to perenptorily challenge a juror.
This is a very inportant right conferred by the |egislature and
this Court's rules. The inportance of perenptory challenges is

wel |l recognized, and the inpairnent of the right to exercise
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allotted perenptory challenges is reversible error. In Swain v.
Al abama, 380 U.S. 202, 85 S.Ct. 824, 13 L.Ed.2d 759 (1965), the
Suprene Court st ated:

"The persistence of perenptories and their

extensi ve use denonstrate the | ong and w dely

held belief that perenptory challenge is a

necessary part of trial by jury. See Lew s v.

United States, 146 U. S. 370, 376[, 13 S. C.

136, 138, 36 L.Ed. 1011, 1014 (1892)].

The denial or inmpairnent of the right is

reversible error wthout a showng of

prejudice.... [citations omtted] ... "[Flor

it is, as Blackstone says, an arbitrary and

capricious right, and it nust be exercised

with full freedom or it fails of its full

pur pose.' Lewws v. United States[, 146 U. S

at 378, 13 S.Ct. at 139, 36 L.Ed. at 1014]."
380 U.S. at 219, 8 S. . at 835, 13 L.Ed.2d at 771. The only
limtation of the free exercise of the allotted nunber of
perenptory challenges is that they can not be used to discrimnate
on the basis of race or gender. Depriving a party of the right
to exercise a perenptory challenge should require that
discrimnation be established, not nerely inferred or assuned,
solely because of what nay be a purely accidental and random
di sproportionate striking of one race or gender.

A finding of a prima facie case in step one requires the
striking party to give a race and gender-neutral explanation for
the strike in step two. That prima facie finding should not be
expanded to any assunption in step three that the striking party
was untruthful in its step two race and gender-neutral explanation.

The burden of proof remains on the objecting party. D sallow ng a



-20-

perenptory challenge should require an affirmative finding of
discrimnation, not sinply a default finding where the judge is in
equi poi se. Every trial |lawer knows there are many cases where a
proper jury selection process can, on occasion, disproportionately
elimnate one race or gender in a jury pool. Properly exercised
perenptory challenges may al so, on occasion, disproportionately
excl ude one race or gender. Judges should require an expl anation
when there is disproportionate exclusion of a race or gender but
t hey shoul d not presune the explanation is untruthful if they are
unabl e to nake a deci sion one way or the other.

Purkett tells us that judges should only deprive a party of
the right to freely exercise a perenptory challenge when it is
proven that the challenge was used to inproperly discrimnate
Disallowng a perenptory challenge and calling back a stricken
juror, or aborting a jury selection proceeding, is an extrene
renedy that requires an affirmative showi ng of discrimnation.
Di sproportionately exercising perenptory chall enges agai nst a race
or gender creates the need for an explanation; it does not shift

the ultimte burden of proof to the striking party.

THE RULI NGS | N THE | NSTANT CASE
The jury selection in the instant case occurred prior to the
Pur kett deci sion. It is apparent from her rulings that Judge

Hel l er very carefully read and pai nstakingly applied prior hol dings
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of this Court. These holdings were superseded by Purkett.
Al t hough the issue is nmoot in the instant case, if we follow
Purkett, it is questionable whether Judge Heller was correct in
ruling that the defendant had inproperly exercised sone of his
perenptory chall enges. After finding a prima facie case of
discrimnation, Judge Heller seened to focus on the |egal

sufficiency of defense counsel's explanations, rather than their
truthful ness. She disallowed strikes on the basis that they were
not "satisfactory explanation[s]" or "acceptable reason[s]." Based
on our prior cases, the trial judge also seened to place the
ultimate burden of proof on the defendant to show that he properly
exercised his perenptory chall enges. She told defense counse

"you're going to have to cone up with a satisfactory explanation

t hat persuades nme that your reason for striking himwas not racial.

| mean, that's what the case law is saying." (Enphasis added).
Def ense counsel then pointed out that there were several whites
that were not struck, and also that "the nmajority of the jurors
that were presented to me were, in fact, white. There have been
very few black jurors that have been called up.” In explaining why
she was finding against the defendant, the judge, in accord with
our prior cases, seened to conbine step two and step three, and
focused only on the adequacy of +the reasons, not their
truthful ness. The trial judge al so placed the ultimte burden of

persuasion on the striking party when she concl uded that:
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"They're not adequate reasons. |'mnot saying
that 1'mfinding that the public defender has
struck these individuals for race or race
alone. She did give satisfactory expl anations
for Juror Nunmber 9 and Juror Nunmber 137 who
are victins.

On the other hand, the other people she's

struck, all of them are white, none of them

have particular profiles. She hasn't seened

to cone up with adequate answers." (Enphasis

added) .
If the trial judge was not finding or saying "that the public
def ender has struck these individuals for race or race al one" then
she shoul d not disallow the strikes. Purkett tells us that it is
the trut hful ness of the explanation, not the |legal sufficiency of
the explanation, that is relevant. In reviewng the trial judge's
findings, the mgjority neither questions the trial judge's apparent
focus on the reasons for the strike rather than the truthful ness of
t hose reasons, nor questions her apparent placing of the ultimte
burden on the striking party. The mstake the trial judge and this
Court seemto nake is the sanme m stake the Suprene Court criticized
the Eighth Grcuit for making when it said:

"[1]ts whol e focus was upon the reasonabl eness

of the asserted nonracial notive (which it

t hought required by step 2) rather than the

genui neness of the notive. |t gave no proper

basis for overturning the state court's

finding of no racial notive, a finding which

t ur ned primarily on an assessnent of

credibility.” (Citations omtted).
Purkett, = US at _ , 115 S Q. at 1771-72, 131 L.Ed.2d at 840.

The majority further confuses these issues when it states:
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"the trial court's findings, that the defendant's reasons for

exercising his perenptory challenges were insufficient to overcone

the prima facie case of racial discrimnation, were not clearly

erroneous.” M. at __ ,  A2dat ___ (Majority Op. at 23).
As was al so discussed in step one, that statenent is derived from
several of our prior cases that held that a prima facie case of
discrimnation raises a presunption which, in effect, shifts the
ultimate burden of persuasion to the striking party to overcone
t hat presunpti on. These cases should be disavowed in |ight of

Pur kett .3

3The majority does sub-silentio overrule sonme of our prior
hol di ngs where we indicated an erroneous standard of review for
rulings on allegedly discrimnatory perenptory chall enges. For
exanple in Chew v. State, 317 Ml. 233, 562 A 2d 1270 (1989), we
sai d:

"[Aln appellate court Wil | give great
deference to the first level findings of fact
made by a trial judge, but having done so,
wi || make an independent constitutional
apprai sal concerning the existence of neutral,
non-racial reasons for the striking of a
juror."

317 Md. at 245, 562 A 2d at 1276. In the instant case, the
majority quite properly acknow edges that the standard of reviewis
much nore limted and states:

"These determ nations nmade by the trial
court are essentially factual, and therefore
are "accorded great deference on appeal,™
Her nandez v. New York, supra, 500 U. S. at 364,
111 S . at 1868-1869, 114 L.Ed.2d at 408-4009;
Bat son v. Kentucky, supra, 476 U.S. at 98 n
21, 106 S.C. at 1724 n. 21, 90 L.Ed.2d at 89
n. 21; Chew v. State, supra, 317 M. at 245
562 A . 2d at 1276. An appellate court wll not
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CONCLUSI ON

A party claimng that a perenptory challenge discrimnates

agai nst a potential juror because of race or gender has the burden
of proof, but may raise a permssible inference by making out a
prima facie case of discrimnation in step one. |f the judge finds
a prima facie case of discrimnation, then in step two the party
exercising the strike nust offer a race and gender-neutral
explanation. In step three, the trial judge nmust weigh the step
two expl anation agai nst any indications of discrimnation including
the step one prima facie case, but the burden of proof remains on
the party objecting to the strike. The rel evant considerations
i ncl ude such factors as any racial inplications in the case and the
notive to discrimnate in jury selection, the strength of the prinma
facie case of discrimnatory strikes, the nunber of prima facie
discrimnatory strikes, the persuasiveness of the explanation
offered for other prima facie discrimnatory strikes. |In addition,
t he judge shoul d consider any other factors relevant to the factual
determ nation of whether the proffered race and gender-neutra

explanation is genuine and truthful or whether the explanation is

reverse a trial judge's determnation as to
the sufficiency of the reasons offered unless
it is clearly erroneous. Stanley v. State,
supra, 313 Md. at 84, 542 A 2d at 1283. See
also Purkett v. Elem supra, 115 S. C. at
1771, 131 L.Ed.2d at 840."

M. : : A2d __ , (1995 (Majority Op. at 21).
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merely the articulated excuse for a strike that is notivated by
i nproper race or gender considerations. Any nondi scrim natory
nmotive, even if only a hunch based on appearance, may be adequate
if believed by the trial judge to be the genuine nondi scrimnatory
reason and not just an excuse.

Trial judges are going to be hesitant to disbelieve race and
gender - neutral explanations offered by attorneys under an ethical
obligation to be candid with the court. Were, however, there
energes a pattern of race or gender strikes, particularly in a case
where there could be racial or gender considerations, judges shoul d
not be gullible and nust not permt the violation of the equa
protection rights of prospective jurors. They nust carefully and
consci entiously weigh whether race or gender was even a partia
consci ous or subconscious notive for a perenptory challenge. |If a
judge believes race or gender is even a partial notive, the
prospective juror is denied equal protection. Wen the decision is
made and the judge provides reasons for the decision, those fact
findings and reasons should be given great deference by appellate
courts and reversed only if clearly erroneous.

Judge Bell has authorized me to state that he joins in the

views expressed in this concurring opinion.



