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We granted certiorari in this case to address whether a
sentencing court properly may consider, in inposing sentence, a
defendant's refusal to accept responsibility, or exhibit renorse,
for the crimes for which that defendant has been convicted. The
Court of Special Appeals, in an unreported opinion, held that a
sentencing court nmay consider this factor. It thus affirnmed the
judgnment of the Grcuit Court for Baltinore County. At the request
of Arnold Jerone Jennings, Jr., the petitioner, we granted
certiorari and shall now affirm the judgnent of the Court of
Speci al Appeal s.

l.

Because this case involves only the propriety of the tria
court's sentencing decision, it Is not necessary to set out in
detail the facts surrounding the crinmes out of which this case
arose. It is enough, for context, to recount that as a result of
an armed robbery, commtted at a restaurant on Pul aski H ghway, the
petitioner was charged with the use of a handgun in the conm ssion
of a felony and the arned robberies of the owner of the restaurant
and two of its patrons. Although he has consistently naintained
his innocence, a jury in the Grcuit Court for Baltinore County
convicted the petitioner of all charges. The court then sentenced
himto concurrent prison terns. As to the robbery counts the term
was 20 years, and for the handgun offense it was five years. The
| atter sentence was ordered served w thout parole.

The propriety of the sentence the petitioner received was one
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of the subjects of the petitioner's appeal to the Court of Speci al
Appeal s. The circunstances surrounding its inposition are
reflected in the colloquy that occurred after counsel had been
heard as to the appropriate disposition. Having been advised that
he wanted to address it, the court invited the petitioner to do so,
meki ng cl ear, however, that "what you are about to tell ne is very
inportant, very inportant.” The follow ng then occurred:

THE DEFENDANT: Your Honor, jury found ne
guilty. You have got to sentence ne. But
when you do, can you nmake it as least as
possible? 1'd like to be there with ny kid.

THE COURT: Anything further?
THE DEFENDANT: No.

THE COURT: This court doesn't treat lightly
the use of handguns in the comm ssion of
crimes and nore, especially, the type of
handgun that was used in this crine.

| cautioned you just before you spoke,
M. Jennings, that what you had to say to the
court was very inportant because, according to
the PSI, according to the statenent from your
attorney, the jury found the wong guy guilty.
And until you can face up to your problem of
your inplication in this little event you
haven't learned a thing. For ne to give you a
m ni mum sentence just doesn't fit ny role.

On the, Count One, sentence of this court
woul d be twenty years to the Departnment of
Corrections; Count Two, twenty years to the
Departnent of Corrections concurrent to Count
One; Count Three, twenty years to the
Departnent of Corrections concurrent to Count
One; [Count 17], five years to the Departnent
of Corrections to be served w thout parole and
to run concurrent with Count One.

Not hing is going to be suspended because
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this gentl eman does not have any renorse, none
what soever .

| guarantee you, get a letter thirty days

from now. Ch, |I'm sorry. | did all that.
But there is absolutely no renorse ... | don't
ei t her.

THE DEFENDANT: | ncarcerate at the Baltinore
County Detention?

THE COURT: | gave you an opportunity. | said
what you have to say to ne is very inportant.

All I wanted to hear from you is, you
know, what inplication you had this, in this,
because you're an innocent. In your mnd

you' re an i nnocent man.

Well, I'"m sorry. But take your appea
and let's see what happens there.

The petitioner subsequently filed an application for review of
sentence. The majority of the three-judge panel appointed for that
purpose filed a Menorandum Opinion and Order, in which it ruled
that the petitioner's sentence would remain the same, but would be
nmodi fied by suspending all but 12 years and placing the petitioner
on probation upon his release fromincarceration.

In the Court of Special Appeals, the petitioner nmaintained
that the trial court based his sentence on an inpermssible
consideration, i.e., that he did not plead quilty. The
internedi ate appellate court rejected that argunment. Wi | e
recogni zing that a defendant's not guilty plea or protestations of
i nnocence throughout the trial may not properly be considered, it

held that the lack of renorse after conviction nay be. It was the
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|atter which the trial court considered when sentencing the
petitioner, the Court of Special Appeals said.

Havi ng been convicted of three counts of armed robbery and one
count of use of a handgun in the commssion of a felony, the
petitioner's maxi mum exposure, if the sentence for each convicted
count were inposed consecutively, was 80 years, see Maryl and Code
(1957, 1992 Repl. Vol.), Art. 27 88 36B(b) and 488, wth a
mandat ory m ni mum sentence of five years wthout parole. See 8§
36B(b) (iv). The sentencing guidelines for these offenses,
prepared by an agent of the D vision of Parole and Probation,
reflected an over-all guideline range - for all of the counts - of

nine years to 24 years. Both the prosecutor and the petitioner's

The Maryl and sentenci ng gui delines were set up by the
Maryl and Judiciary "to devel op sentenci ng gui delines for
voluntary use by circuit court judges to assure that |ike
crimnal offenders would receive |like sentences for |ike
offenses.” Teasley v. State, 298 Md. 364, 366, 470 A 2d 337, 338
(1984).

As applied to crinmes agai nst persons, the Quidelines
assign various nunerical weights to enunerated factors
i nvolving the offense and the crim nal offender,

requi ring conputation of (1) an offense score and (2)
an of fender score.... After conputing both the offense
and the offender scores, a sentencing matrix is
consulted which sets forth the range of sentences
recommended for each conbination of offense and

of f ender scores.

Teasl ey, 298 Mi. at 366-67, 470 A 2d at 338. The preface to the
revi sed Cuidelines makes clear that the Guidelines are not
mandatory; they are intended to "conpl enent rather than replace
the judicial decision-making process or the proper exercise of
judicial discretion.”™ 1d. at 367, 470 A 2d at 338. See also
Wods v. State, 315 M. 591, 603, 556 A 2d 236, 242 (1989);
Durbin v. State, 56 Ml. App. 442, 447, 468 A 2d 145, 148 (1983).
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counsel urged the court to inpose a |lengthy sentence. They both
recommended, however, that only a portion of it actually be ordered
served and that the sentence be one in which the punishnments were
served concurrently. The petitioner asked the court to suspend all
of the sentence except that which could not be suspended, i.e., the
five year mandatory m ni mum portion of the handgun sentence, while
t he prosecutor suggested that the suspended portion of the sentence
should be ten years, leaving ten years to be served by the
petitioner. It is wth this backdrop that the sentencing
proceedi ngs shoul d be vi ewed.

.

The petitioner asserts that he was inproperly sentenced for
refusing to admt his guilt at the sentencing hearing. He argues
t hat, when inposing sentence, a sentencing court may not consider
a defendant's failure to acknow edge guilt after conviction nor may
it punish the defendant for "protestations of innocence." |Indeed,
forcing a defendant to admt guilt at a sentencing proceeding, the

petitioner maintains, violates the defendant's privilege against

"Judges, therefore, may sentence outside the range suggested by
the Guidelines, either nore or | ess severely, but in doing so
they are requested to state reasons in witing for departing from
t he range of sentences recommended by the CGuidelines." Teasley,
298 Md. at 367, 470 A 2d at 338. See also Maryland Code (1957,
1992 Repl. Vol.), Art. 27, 8 643C (Nothing in Article 27 may be
construed to prohibit the use of judicial guidelines in setting
sentences; however, the guidelines may not: (1) "Prescribe a
sent ence exceedi ng the maxi num sentence provided by |aw' nor (2)
"Be used in violation of any mandatory m ni num sentence
prescribed by law ").
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self-incrimnation, a privilege which renains viabl e pendi ng appeal

or sentence review. See Ellison v. State, 310 M. 244, 259, 528

A 2d 1271, 1278 (1987).

The State, on the other hand, argues that the sentencing court
properly considered the petitioner's ref usal to accept
responsibility, or exhibit renorse, for his crimes at the
sent enci ng proceedi ng. According to the State, rather than
puni shing the petitioner for his "protestations of innocence," the
court construed the petitioner's failure to acknow edge his
culpability as evidence of a |lack of renorse, a fact nost rel evant
to the petitioner's prospects for rehabilitation. This, the State
says, Is appropriately considered by the sentencing court in the
exercise of its sentencing discretion.

[T,

As a threshold matter, we nust consider whether we are able to
reach the nerits of this case. The sentence the petitioner seeks
to have us review is not the sentence that the sentencing court
i nposed. That sentence was significantly nodified by a three-judge
panel of the Crcuit Court for Baltinore County, in response to an
Application For Sentence Review filed by the petitioner. This case

is, therefore, arguably noot. See Adkins v. State, 324 M. 641,

646, 598 A . 2d 194, 197 (1991); Robinson v. Lee, 317 Md. 371, 375,

564 A 2d 395, 397 (1989); State v. Peterson, 315 M. 73, 79-82, 553

A 2d 672, 675-77 (1989); Attorney General v. Anne Arundel Co.

School Bus Contractors Ass'n, Inc., 286 M. 324, 327, 407 A . 2d 749,




752 (1979).

Al t hough acknow edging that this is so - that the matter is
arguably noot - the State urges that we neverthel ess address the
merits, asserting that "the issue presented by this case is 'of
i nportant public concern.'" State's brief at 3 n.1 (quoting State

v. Peterson, supra, 315 M. at 82-83, 553 A 2d at 677). I n

Peterson, this Court held that it would depart fromits genera
rule in not addressing the nerits of a nmoot question "where the
urgency of establishing a rule of future conduct in nmatters of
i nportant public concern is inperative and manifest." [d. W

applied the sane test in Chertkov v. State, 335 M. 161, 170-71,

642 A 2d 232, 237 (1994) (whether a binding plea agreenent
precludes a trial court fromnodifying a sentence inposed pursuant

to that agreenent); Thanos v. State, 332 M. 511, 521, 632 A 2d

768, 772 (1993) (whether a defendant sentenced to death may waive

time limtation on execution of death penalty); Mntgonery County

v. MNeese, 311 Mi. 194, 200-01, 533 A 2d 671, 674 (1987) (whether
Maryl and Rule 2-551, dealing wth in banc review, IS
constitutional).

How a trial court's perception that a defendant shows a | ack
of renorse is to be treated for sentencing purposes is a matter of
sone significance; it is a matter of inportant public concern.
Accordingly, we shall consider the nerits of this case.

V.

In Maryland, the primary objectives of sentencing are



8

puni shment, deterrence, and rehabilitation. State v. Dopkowski,

325 Md. 671, 679, 602 A 2d 1185, 1189 (1992); Johnson v. State, 274
md. 536, 540, 336 A 2d 113, 115 (1975). Because the task of a
sentencing court, "within fixed statutory or constitutional limts
is to determne the type and extent of punishnment after the issue

of guilt has been determned,” Wllianms v. New York, 337 U S. 241,

247, 69 S .. 1079, 1083, 93 L.Ed. 1337, 1342 (1949), trial courts
are given very broad latitude in the kinds of information they may

consi der in pursuing those goals. I d.; Dopkowski, 325 Mi. at 679,

602 A 2d at 1189. Thus, it is very well established in this
State that a sentencing court is "vested with virtually boundl ess
di scretion” in deciding what factors to consider on the issue of
puni shment. Dopkowski, 325 M. at 679, 602 A 2d at 1189 (quoting
Logan v. State, 289 Ml. 460, 480, 425 A 2d 632, 642 (1981)). See

also Reid v. State, 302 M. 811, 819, 490 A 2d 1289, 1293 (1985)

and cases cited therein. The sentencing court's broad discretion
does not permt, however, inposition of sentences that are cruel
and unusual ; violative of constitutional requirenments; notivated by
ill-wll, prejudice, or other inpermssible considerations; or that

exceed statutory limtations. See Reid v. State, 302 Ml. at 820,

490 A 2d at 1294; Teasley v. State, 298 MI. 364, 370, 470 A 2d 337,

340 (1984). See also Dopkowski v. State, 325 Mi. at 680, 602 A 2d

at 1189; Johnson v. State, 274 M. at 538, 336 A 2d at 114.

Moreover, a defendant's sentence should be individualized "to fit

"the offender and not nerely the crime.'" Smth v. State, 308 M.
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162, 167, 517 A 2d 1081, 1084 (1986) (quoting WIllians v. New York,

337 U.S. at 247, 69 S C. at 1083, 93 L.Ed. at 1342).
Consequently, the defendant's sentence "should be prem sed upon
both the facts and circunstances of the crine itself and the
background of the individual convicted of commtting the crinme."

Dopkowski, 325 MI. at 679, 602 A 2d at 1189. See Colvin-El v.

State, 332 M. 144, 166, 630 A 2d 725, 736 (1993), cert. denied,

_uUSsS ) 114 S.C. 2725, 129 L.Ed.2d 849 (1994) (noting as
rel evant factors for the sentencing court: convicted person's
reputation, past offenses, health, habits, nental and noral
propensities, social background and any other matters a judge ought
to have before himor her in determ ning the sentence that should

be inposed); Huffington v. State, 304 M. 559, 577-78, 500 A 2d

272, 281 (1985), cert. denied, 478 U. S 1023, 106 S.C. 3315, 92

L. Ed. 2d 745 (1986) (institutional history reflecting disciplinary

sanction is relevant). See also United States v. Grayson, 438 U. S
41, 45, 98 S. . 2610, 2613, 57 L.Ed.2d 582, 586 (1978) (quoting

Wllianms v. New York, 337 U S. at 248, 69 S.Ct. at 1084, 93 L. Ed.

at 1343) ("sentences should be determned wth an eye toward the
"[r]eformation and rehabilitation of offenders'").

Al t hough, with the exception of the handgun charge, the
sentences inposed by the trial court were the maxi numpermtted by

|aw for that offense, the trial court by no neans exceeded the
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maxi num penalty it could have inposed? the sentence inposed was
within applicable statutory Iimtations. | ndeed, the trial court
did not exceed the overall guidelines' reconmmended sentence of 24
years. The petitioner does not challenge the sentences as being
cruel or unusual or violative of a constitutional requirement. Nor
does the petitioner suggest that the trial court was notivated by
ill-will or prejudice. The petitioner's sole contention is that
the trial court used an inperm ssible consideration in inposing the
sentence, i.e., his refusal to admt his guilt at sentencing, when
hi s appeal and review rights were still viable.

It is absolutely clear that a trial court may not punish a
def endant for invoking his right to plead not guilty and putting
the State to its burden of proof for protesting his innocence.

Johnson v. State, 274 Ml. at 542-43, 336 A 2d at 116-17. See

Bordenkircher v. Hayes, 434 U. S. 357, 363, 98 S.Ct. 663, 668, 54

L. Ed. 2d 604, 610 (1978) ("[t]o punish a person because he has done
what the law plainly allows himto do is a due process violation of

the nost basic sort"); Reid v. State, 302 Mi. at 820, 490 A 2d at

1289; Teasley v. State, 298 M. at 370, 470 A . 2d at 340.

Conversely, permtting the trial court to base its sentence on
"perceptions... derived fromthe evidence presented at the trial,

t he deneanor and veracity of the defendant gleaned fromhis various

2As we have seen, because each offense carries a maxi mum
penalty of 20 years, which could be run consecutively, the
maxi mum exposure the petitioner had was 80 years, with, however
a mandatory m ninumof 5 years w thout parole.
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court appearances, as well as the data acquired from such other
sources as the presentence investigation or any personal know edge
t he judge may have gained fromliving in the same community as the
offender" is perfectly acceptable. Johnson, 274 M. at 540, 336
A . 2d at 115-16 (footnotes omtted).

Moreover, courts have held that a lack of renorse is an
appropriate sentencing consideration inasmuch as acceptance of
responsibility is the first step in rehabilitation. Vogel v.
State, 76 M. App. 56, 69-70, 543 A 2d 398, 404-05 (1988), aff'd on

ot her grounds, 315 Mi. 458, 554 A 2d 1231 (1989). See Christian v.

State, 513 P.2d 664, 670 (Al aska 1973) ("Certainly the offender's
unwi | | i ngness to accept crimnal responsibility can and shoul d be

taken into account by the sentencing court."); Davis v. State, 635

P.2d 481, 487 (Alaska CG. App. 1981) ("[I]t was appropriate for the
court, in gauging the weight realistically to be accorded to Davi s’
rehabilitation, to take into account its belief that Davis had
falsely testified in his own behalf and, further, that he had
refused to accept responsibility or accountability for his conduct

at the tinme of sentencing"); Cottinghamv. State, 445 S.E. 2d 384,

385 (Ga. C. App. 1994) (lack of renorse appropriate sentencing
factor); State v. Waddell, 804 P.2d 1369, 1372 (ldaho C. App.

1991) (defendant's denial of guilt may be considered in assessing

his or her prospects for rehabilitation); Saenz v. State, 95 M.

App. 238, 250-51, 620 A 2d 401, 407 (1993) ("trial court's present

tense observation of a defendant's lack of renorse, so long as it
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is not explicitly linked to a defendant's prior claimof innocence
or not guilty plea or exercise of his right to remain silent, is an

appropriate factor to consider at sentencing"”); Commonwealth v.

Frazier, 500 A 2d 158, 160 (Pa. Super. C. 1985) ("Anong those
factors used to determine a defendant's potenti al for
rehabilitation is his or her manifestation of social conscience and

responsibility through contrition, repentance, and cooperation with

| aw enforcenent agencies"); State v. Tiernan, 645 A 2d 482, 486
(R1. 1994) ("[We hold that the trial justice properly considered
defendant's refusal to admt perpetrating the nolestation in his
assessnment of defendant's rehabilitative potential."); State v.
Speer, 501 N.W2d 429, 440 (Ws. 1993) (defendant's nai ntenance of
i nnocence may be considered on question of defendant's |ikelihood

of rehabilitation); Scales v. State, 219 N.W2d 286, 293 (Ws.

1974) ("an expression of renorse may be considered in mtigation of
a sentence").

This Court has never expressly addressed the issue this case
presents. W may have addressed it inplicitly in Johnson, however.
In that case, the defendant argued that the trial court had
i nproperly considered, in sentencing, the fact that he had pled not
guilty. Fromthe following colloquy this Court determned that the
def endant's argunent was neritorious:

The court: \What | esson have you | earned when
you were not telling the truth about it at the

time of trial?

The defendant Johnson: | wasn't telling the
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truth about it?

The court: That's right. The jury didn't
bel i eve you about this wild story about a man
runni ng out and asking you to hold sonet hi ng;
that's perfectly ridiculous. The jury didn't
accept it and | didn't accept it. You weren't
telling the truth

The defendant Johnson: | was telling the
truth.

The court: Very well. A necessary ingredient
to leniency in any case is the attitude of the
i ndi vi dual .

The def endant Johnson: Yes sir.

The court: And when you sit up here and lie
about it, and you're not telling the truth.
You think you're trying to get away with it.
That attitude is not consistent with any

consi deration for |eniency. | f you had cone
in here after this happened, before the other
trouble you got into - if you had cone in here

with a plea of quilty and been honest about
[it] and said, 'O course | didit," which you
did, you would probably have gotten a nopdest
sentence., concurrent with the one in the
District of Colunbia, and you would have
gotten out of it. But with this attitude that
vyou have vyou can't receive that kind of
treatnent. (Enphasis added).

274 Md. at 539-40, 336 A 2d at 115. G ven the Court's subsequent
comments concerning the perm ssible scope of the information a
sentencing court could use in fashioning its sentence, see id., and
t he enphasi zed portions of the sentencing court's remarks, it is
probable that, absent the explicit reference to the defendant's
failure to plead guilty and the nodest sentence that woul d have
produced, the Court would not have found Johnson's sentence fl awed.

| ndeed, wuntil it referred to the defendant's failure to plead
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guilty, the sentencing court seened clearly to be indicating to the
defendant that it would not be "lenient" to the defendant because
of its perception of the defendant's present attitude. That this
Court so construed the sentencing court's remarks to that point is
denonstrated by its observation that "[a]lthough a reading of the
judge's remarks in full does not necessarily denponstrate that a
nore severe sentence was inposed, the words just quoted manifest
that an inperm ssible consideration may well have been enpl oyed.
Any doubt in this regard nmust be resolved in favor of the
defendant." 1d. at 543, 336 A 2d at 117.

In this case, there is no plea agreenent and the record does
not reflect that the court had any predi sposed sentence range in
m nd, which had earlier been comunicated to the parties. The
State did not argue for an enhanced punishnent; although it sought
a sentence to be served greater than that urged by the petitioner,
it, like the petitioner, asked the court to suspend a substanti al
portion of the sentence inposed. Thus, both the petitioner and
the State asked the court to inpose a sentence nore |enient than
that ultimtely inposed.

And the circunstances of this case are far different from
t hose in Johnson. There is nothing in the record fromwhich it
can be discerned that the trial court was, or nmay have been, of a
mnd to enter a different, nore lenient disposition had the
petitioner pled guilty, thus, admtting guilt and assum ng

responsibility for his actions. Wat cones through in this case is
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the sense that the trial judge was searching for the proper
sentence. Unlike in Johnson, the remarks of the sentencing court
reflect a search for a basis upon which to mtigate, rather than
enhance, the petitioner's sentence; the trial court was not
| ooki ng, and indeed it was not asked, to enhance the petitioner's
sent ence. It is for that reason that the court informed the
petitioner, prior to allocution, that what he was going to say
would be npst inportant. It neant, of course, that the
petitioner's attitude could have a mtigating inpact on the
sentence the court would inpose.

That this is so is also made clear by the court's subsequent
comments that, "For nme to give you a m ni nrum sentence just doesn't
fit ny role" and that no portion of the petitioner's sentence woul d
be suspended because of the petitioner's lack of renorse. |In other
words, the trial court wthheld the benefit of a |esser sentence,
rather than inposed an enhanced one. In short, the sentencing
court's remarks reflect a refusal to grant the petitioner the
benefit of a |esser sentence, as the parties requested, rather than
the intentional inposition of a greater one in punishnment for the
petitioner's refusal to plead guilty or his continuing
protestations of innocence.

We hold that a sentencing court may consider, on the issue of
a defendant's prospects for rehabilitation, the defendant's |ack of
r enor se. The record in this case does not indicate that the trial

court was considering the defendant's refusal to plead guilty.
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I nstead, it was the petitioner's present tense refusal to accept
responsibility, or show renorse, for his actions on which the court
focused. That factor may be considered in deciding to mtigate the

def endant's sent ence. No error has occurred in this case.

JUDGVENT AFFI RMED, W TH COSTS.




