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We issued a wit of certiorari in this case to review the
rulings by the courts below concerning the torts of malicious
prosecution and fal se inprisonnent, as well as the requirenents for
the allowability of punitive damages in malicious prosecution and
fal se inprisonnent actions.

l.

Frances Wlson filed a conplaint in the Crcuit Court for
Prince George's County agai nst Montgonery Ward Stores and one of
its "Loss Prevention Managers," Jeffrey Bresnahan, alleging false
i nprisonnent and nalicious prosecution, and seeking both conpensa-
tory damages and punitive damages. On March 5, 1992, the de-
fendants filed a notion for partial summary judgnment with respect
to punitive danmages. They argued that, in light of Omens-IlIlinois
v. Zenobia, 325 M. 420, 601 A 2d 633 (1992), which had been
deci ded a few weeks earlier, no award of punitive damages coul d be
recovered in Miryland absent clear and convincing evidence of
tortious conduct characterized by actual malice. Contending that
"the Conplaint fails to state any facts which would anount to evil
motive, intent to injure, ill will or fraud by [Mntgonery Ward] or

its enployees,"” the defendants argued that punitive damages were
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not recoverable in the case as a matter of law. The circuit court,
after a hearing, denied the defendants' notion.

The case was tried before a jury in May 1993. The evi dence
established that during the sumer of 1987 several custoners of the
Mont gonery Ward store in Tenple Hills, Maryland, had conpl ai ned of
unaut hori zed credit charges for wonen's cl othing which had appeared
on their monthly statenents, and that Jeffrey Bresnahan, a |oss
prevention manager with Mntgonery Ward, had investigated the
unaut hori zed charges. Frances W/Ison had becone a target of
Mont gonery Ward's investigation, and Wlson was ultimately arrested
for credit card fraud as a result of information given to a
District Court conm ssioner by Bresnahan on behalf of Montgonery
War d.

The plaintiff and the defendants presented entirely
different versions of the facts underlying Bresnahan's investiga-
tion of Wlson. The defendants' version of events was presented to
the jury principally through the testinony of the defendant
Bresnahan and of two ot her Montgonery Ward enpl oyees, Sandra Ful |l er
and Lisa Hol nes. Bresnahan testified that he used personnel
records and register receipts to establish that Fuller had operated
the register in the wonen's clothing departnent when the una-
ut hori zed transactions were made. Bresnahan interviewed Fuller.
According to both Bresnahan and Ful ler, Fuller told Bresnahan that
she had rung up credit charges for a co-enployee, WIson, although

W son had not produced a charge card. According to Fuller, WIson
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had on several occasions asked Fuller to charge purchases to a
charge account nunber which was handwitten on a piece of paper
Sonetines WIlson told Fuller that the account nunmber was her
cousin's, and at other tinmes that it was her sister's. Al though
conpany policy required enployees to check the identification of
custoners charging purchases wthout producing a credit card,
Ful l er stated that she permtted WIson to charge the goods wi t hout
showi ng identification. According to Fuller, WIlson later told
Ful  er that nobody could get in trouble for making the unauthorized
charge purchases because the store would be unable to prove what
had been done.

Bresnahan testified at trial that he had found Fuller to be
forthright and cooperative in her interviewwth him He went on
to testify that, after the interview, he had tried to verify
Fuller's story. Bresnahan checked additional personnel records and
established that WIlson had indeed been working in the wonen's
cl ot hi ng departnment when the unauthorized purchases had been nmade.
Bresnahan interviewed Fuller again, and then told his superiors of
the status of his investigation. Next, he interviewed WIson
W son told Bresnahan that she knew not hing about the fraudul ent
credit charges, and she refused to give a witten statenent.
Bresnahan testified at trial that WIson had been curt and
unhel pful during the interview Nevertheless, he also stated that
he had wanted to investigate the matter further before concl uding

that WIlson had been responsible for the wunauthorized credit



char ges.

Bresnahan arranged for a security assistant to interview
anot her enpl oyee, Lisa Holnes. According to Holnes's trial
testinony, she told the security assistant that she had once seen
Wl son give Fuller a credit card nunber handwitten on a piece of
white paper, and had seen Fuller charge goods for WI son using the
nunber. In addition, Holnmes stated that WIson had expl ai ned that
t he handwitten account nunber was her cousin's. Holnes also said
that Wl son had told her not to say anything about the transaction
to menbers of the |oss prevention departnment during the investiga-
tion.

Bresnahan testified that he took no i mredi ate acti on agai nst
W1 son. Bresnahan stated that he wanted to see whet her additional
conpl ai nts about unauthorized transactions would be forthcom ng,
and that he also had to "go through the trail of comand" at
Mont gonery Ward before he could proceed further. Br esnahan
testified that at a neeting attended by Bresnahan, two senior |oss
preventi on managers, the Personnel Manager, and the Store Mnager
of the Tenple HIIls store, a "group consensus" was reached "that we
had enough evidence to press charges.” I n addition, Bresnahan
testified that he had not known W/I son personally before he began
his investigation and that he had no feelings of ill wll towards
her.

The plaintiff's theory of the case at trial was, primarily,

t hat Bresnahan had not perforned an adequate investigation before
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he brought the charges against WIlson. Bresnahan testified during
cross-exam nation that he had not conpared WIlson's signature with
t he signatures on the unauthorized charge slips and that he had not
sought expert handwiting analysis of the signatures. In addition,
Bresnahan stated that, although the unauthorized purchases incl uded
"full-figure" sweaters and a "maternity bra," he nonetheless
continued to suspect that WIson, who apparently was of slight
buil d, was responsible for them

Wlson's testinony at trial was inconsistent with the
testinmony of Fuller and Hol nes. Wl son testified that she had
never nmade any credit purchases at the Montgonmery Ward store. She
specifically denied ever having nmade any credit card purchases in
which Fuller was the cashier, or any credit card purchases on
behal f of another person. 1In addition, WIson stated that she had
never asked Holnmes and Fuller not to answer the |oss prevention
departnent's questions about unauthorized credit card transactions.

As earlier indicated, Bresnahan prepared an application for
a statenent of charges and presented the application to a District
Court conm ssioner in Prince George's County. The comm ssi oner
issued a warrant for Wlson's arrest. Two nenbers of the Prince
CGeorge's County Police Departnent subsequently arrested WI son at
the Tenple Hills store. WIson testified at trial that custoners
and fell ow enpl oyees saw her bei ng handcuffed and renoved fromthe
store, and that she felt "scared, nervous, humliated and enbar-

rassed.” Wlson's nother told the jury that WIson had been
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nervous and upset after the incident, but that she had eventually
recovered. Both WIson and her nother stated that WIson had no
crimnal record and had never previously been arrested.

Only imted evidence was introduced at trial wth respect
to the disposition of the crimnal prosecution for credit card
fraud against Wlson. Before the trial in the present case, the
defendants had filed a notion in limne to "preclud[e] the
Plaintiff from raising the issue of an erroneous entry in her
crimnal prosecution nmarked "not gquilty."'" According to the
def endants, the crimnal charges against WIson were dismssed
because several w tnesses failed to appear for the trial, which had
al ready been rescheduled three tines. WIson did not challenge the
accuracy of the assertion. In this civil action, the circuit court
limted evidence of the disposition of the crimnal case to
statenents that the charges against WIson had been dism ssed
Both parties acquiesced in the circuit court's ruling.

After the plaintiff had presented her case, the defendants
moved for judgnent on the ground that the evidence showed, as a
matter of |aw, probable cause for Wlson's arrest. The defendants
al so argued that the plaintiff had failed to establish either false
i nprisonnment or nmalicious prosecution. The circuit court denied
the notion. At the conclusion of all the evidence, the defendants
again noved for judgnment. They renewed their contentions that, as
a matter of law, the evidence denonstrated probable cause and

failed to establish either false inprisonnment or nalicious
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prosecution. Wth respect to a possible award of punitive damages,
the defendants renewed their argunent that an award of punitive
damages could not be based on inplied malice and that the plaintiff
had presented no evidence of actual nalice. In addition, the
def endants contended that, under Maryland |aw, evidence of the
def endants' financial worth was required to be submtted to the
jury before an award of punitive damages could be assessed. The
circuit court denied the defendants' notion.

The trial judge instructed the jury that, wunder the
ci rcunst ances of the case, the defendants woul d not be liable for
fal se inprisonnent or malicious prosecution if they had probable
cause to believe that Wlson had conmmitted a theft offense.! The
circuit court instructed the jury at length on the neaning of

pr obabl e cause, elaborating upon an initial definition which the

1 This instruction presunably was based upon Maryl and Code
(1973, 1995 Repl. Vol.), 8§ 5-307 of the Courts & Judicial Pro-
ceedings Article, which provides as foll ows:

"A nmerchant or an agent or enployee of the
mer chant who detains or causes the arrest of
any person shall not be held civilly liable
for detention, slander, malicious prosecution,
false inprisonnment, or false arrest of the
person detai ned or arrested whet her the deten-
tion or arrest takes place by the nerchant or
by his agent or enployee, if in detaining or
in causing the arrest of the person, the
merchant or the agent or enployee of the
merchant had, at the tinme of the detention or
arrest, probable cause to believe that the
person committed the crime of “theft,' as
prohibited by 8 342 of Article 27 of the Code,
of property of the nerchant fromthe prem ses
of the nmerchant.™



court stated as foll ows:

"Probabl e cause is the reasonabl e belief that

the Plaintiff was guilty. That is, the facts

and circunst ances which the Defendant knew, or

shoul d have known, would |ead a reasonable

person to believe that the Plaintiff had

commtted the offense.™
In addition, the court instructed the jury that "failure to conduct
an adequate investigation may destroy the probabl e cause
So that probable cause does not exist if a proper investigation
coul d have cl eared the accused.™

Wth respect to the malicious prosecution count, the circuit

court instructed the jury that "malicious prosecution is the
begi nning or continuing of a l|legal prosecution with malice and
wi t hout probable cause against another, where the proceedings
termnate in favor of the other person."™ The circuit court gave
the followi ng instruction concerning the elenment of nalice required
to establish the tort of malicious prosecution:

"A person acts with malice if his primry

purpose in starting a prosecution is other

than bringing the offender to justice. If a

prosecution was started w thout probable

cause, you may find from that alone sone

evi dence of malice."

Later, in instructing the jury on the issue of punitive

damages, the court returned to the concept of malice, stating as

foll ows:
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"Now, in order to award punitive damages, you
have to have either actual malice . . . or
inplied malice . . . Actual malice exists if
t he conduct was perfornmed in such a way as to
show it was wthout Ilegal justification or
excuse. And it was also influenced by hate,
greed or spite, or performed in order to
intentionally or deliberately injure or cause
damage or loss to another. . . . Now, in a
case like this you can have inplied intent or
malice. And what is that? The |aw considers
that nmalice exists in the risk and danger that
were known or should have been known at the
tinme. The conduct was perforned in such a way
as to show it was so reckless and dangerous
that it had the disregard for the rights of
others, or the conscious disregard for what
they did. It is not, | repeat the words, not
necessary to show that such conduct was i nfl u-
enced or notivated by hatred. You don't have
to show it under inplied. You have actual or
inplied malice. But you don't have to show it
was influenced by hatred or spite, or to
intentionally injure the plaintiff."

The court did not instruct the jury regarding the basis for an
award of punitive damages in an action for false inprisonnent.

In addition, the circuit court instructed the jury that the
plaintiff's entitlenment to punitive damages nust be established by
cl ear and convincing evidence, and that the amount of punitive
damages nust relate to the degree of a defendant's cul pability and
to a defendant's ability to pay a punitive damages award. Wth
regard to Montgonery Ward's ability to pay any punitive damages
awarded, the court comented to the jury that "there's been no
evidence in this case of financial condition, but | do take

judicial notice that Montgonmery Ward is a major corporation, and |
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think . . . you can do the sane."?

The defendants objected to the circuit court's instruction
that punitive damages could be awarded in a malicious prosecution
action on the basis of inplied malice. No other objections to the
instructions, pertinent to the issues on appeal, were nmade by the
def endant s.

During its deliberations, the jury sent a note to the trial
j udge asking "does | ack of probable cause al one indicate nmalice?"
The jury did not say whether its question was directed towards the
malice required to establish the tort of malicious prosecution, or
towards the nalice which the court had described as the possible
basis of a punitive damages award. The trial court responded to
the jury's question by repeating its instruction that a |ack of
probabl e cause could be sone evidence of the malice required for
the tort of malicious prosecution.

The special verdict sheet asked the jury to nake separate
findings on liability with respect to false inprisonnent and
mal i ci ous prosecution. The jury found the defendants |iable for
both torts. The jury awarded conpensat ory danages of $15,000. In
addition, the jury awarded $45,000 in punitive damges agai nst the
def endant s.

The defendants filed a notion for judgnment notw thstandi ng

2 The circuit court had earlier instructed the jury that
Mont gonery Ward woul d be responsi bl e for payi ng any danages awar ded
agai nst Br esnahan.
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the verdict, for a newtrial, or for remttitur. They argued that
the evidence in the case was insufficient to support the jury
verdicts of liability for false inprisonment and nalicious
prosecution. In addition, the defendants contended that the award
of punitive damages nust be vacated because the jury had been
improperly instructed that it could award punitive danages on the
basis of inplied nmalice. Furthernore, Mntgonery Ward renewed its
contention that any award of punitive damages was i nproper because
the jury had been given no evidence of its financial worth. After
a hearing, the circuit court denied the defendants' notion.

The defendants appealed to the Court of Special Appeals,
chal I engi ng the awards of both conpensatory and punitive danages on
t he same grounds which they had raised in the circuit court. The
Court of Special Appeals affirned. Mntgonery Ward v. W1 son, 101
Md. App. 535, 647 A 2d 1218 (1994). The internedi ate appellate
court held that, in light of the conflicting testinony at trial,
"there was sufficient evidence of |ack of probable cause to warrant
submtting this issue to the jury." 101 Ml. App. at 545, 647 A 2d
at 1223. The appellate court also held that, because malice could
be inferred froma |ack of probable cause, it had been proper for
the trial court to send the issue of malice to the jury. 101 M.
App. at 546, 647 A 2d at 1223.

Wth respect to the award of punitive damages, after quoting

the circuit court's instruction which defined inplied malice in
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terms of disregard for others' rights, the internedi ate appellate
court continued as follows (101 M. App. at 548-549, 647 A 2d at
1225):

"W conclude that the court correctly in-
structed the jury that a finding of inplied
mal i ce could support an award of punitive
damages in this case. Appellants cite Onens-
I1linois v. Zenobia, 325 M. 420, 460, 601
A.2d 633 (1992), for the proposition that
punitive damages may not be awarded unless
actual malice is shown. Zenobia dealt wth
non-intentional tort actions and, thus, is
I napposite. ld. at 460 n.21, 601 A 2d 633

Contrary to appellants' argunent, actua

malice is not required as a basis for awarding
punitive damages in an intentional tort case.
Rather, in a malicious prosecution or false
arrest case, punitive damages nmay be recovered
where nmalice may be inplied from want onness or
fromlack of probable cause. Montgonery Ward
& Co. v. Keulemans, 275 M. 441, 448-49, 340
A.2d 705 (1975); See also Montgonery Ward &
Co. v. Ciser, 267 M. 406, 421, 298 A 2d 16
(1972) "

While the Court of Special Appeals agreed with Montgonery Ward t hat
the financial condition of the defendant should ordinarily be con-
sidered by a jury assessing a possible award of punitive danmages,
it nonethel ess held that Montgonmery Ward had not properly preserved
its challenge to the punitive damages award on this basis.
According to the Court of Special Appeals, since the defendants did
not object to the jury instructions concerning Mntgonery Ward's
standing as a "nmmjor corporation,” their earlier and subsequent
objections to the |lack of evidence of financial worth "could not be

consi dered on appeal as an objection to those instructions.” 101
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Mi. App. at 552, 647 A 2d at 1227.

The defendants filed a petition for a wit of certiorari
which we granted. 337 MI. 180, 652 A 2d 124 (1995). The defen-
dants contend that there was insufficient evidence of either tort
for the case to have been submtted to the jury. Alternatively,
they argue that the award of punitive damages nust be reversed,
both because the jury was instructed that it could award punitive
damages on the basis of inplied nalice, and because no evi dence of
Mont gonery Ward's worth was introduced at trial

1.

W shall first address the defendants' contention that there
was insufficient evidence for the count charging nmalicious
prosecution to have gone to the jury. The elenents of malicious
prosecution were set forth in Exxon Corp. v. Kelly, 281 Ml. 689,
693, 381 A 2d 1146, 1149 (1978), quoting fromDurante v. Braun, 263
Md. 685, 688, 284 A 2d 241, 243 (1971), as follows:

" The necessary elenents of a case for nmali-
cious prosecution of a crimnal charge are

. . (a) acrimnal proceeding instituted or
contlnued by the defendant against the plain-
tiff, (b) termnation of the proceeding in
favor of the accused, (c) absence of probable
cause for the proceeding, and (d) "nmalice', or
a primary purpose in instituting the proceed-

ing other than that of bringing an offender to
justice.""

See al so, e.g., Jannenga v. Libernini, 222 M. 469, 472, 160 A 2d

795, 797 (1959); Safeway Stores, Inc. v. Barrack, 210 Mil. 168, 174,
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122 A 2d 457, 460 (1956); Delk v. Killen, 201 M. 381, 383, 93 A 2d
545, 546 (1953); Moneywei ght Co. v. MCormick, 109 Mi. 170, 180, 72
A. 537, 540 (1909); Thelin & Balt. & Ohio R R Co. v. Dorsey, 59
Mi. 539, 544 (1882); Boyd v. Cross, 35 M. 194, 196 (1872).
According to the defendants, the plaintiff's evidence was insuffi-
cient to prove both the elenment of |ack of probable cause and the
el ement of malice.?

The defendants insist that the trial testinony of Jeffrey
Bresnahan, Fuller and Hol mes established that the defendants "had
anpl e probabl e cause to apply for an arrest warrant." (Defendants'
brief at 11). The defendants may well be correct that the
testinony of Bresnahan, Fuller and Hol mes, if uncontroverted, would
have established probable cause as a nmatter of l|aw for the
initiation of charges against W]Ison. Nevert hel ess, WIson
testified at trial that she had never nade a credit purchase of any
kind at Mntgonery Ward's store, and, in particular, had never
charged nerchandi se at the store on behalf of any other person
Mor eover, W/ son denied that she had told Fuller and Hol mes not to

tell the 1loss prevention departnent about any unauthorized

3 The defendants add that "the Plaintiff did not establish
that the crimnal proceeding termnated in her favor -- a second
necessary and mandatory elenent." (Defendants' brief at 9, n.2).
The defendants acqui esced at trial in the circuit court's excl usion
of evidence concerning the circunstances surrounding the di sm ssal
of the crimnal charges against WI son. Consequently, we agree
with the Court of Special Appeals that the issue of the plaintiff's
alleged failure to establish a termnation in her favor was not
preserved for appellate review
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transaction. In light of the verdicts in Wlson's favor, to the
extent that there was a conflict between WIlson's testinony and the
testinony of other w tnesses, we nust assune that the jury believed
W son.

Al though Wl son's testinony contradicted the testinony of
Fuller and Holnmes with regard to Wlson's actions, her testinony
did not directly controvert the testinony of Bresnahan, Fuller and
Hol mes that Bresnahan had been told by both Fuller and Hol nes that
W | son had nmade unauthorized credit card charges. Consequently,
Wl son's testinony did not go directly to the issue of whether
Br esnahan, based on what he had been told, reasonably believed that
Wl son had commtted a theft offense. Nonetheless, the plaintiff
relied on a theory that Bresnahan | acked probable cause to begin
proceedi ngs agai nst WIson because he failed to performan adequate
i nvestigation into the unauthorized transactions. At the plaint-
iff's request, the circuit court instructed the jury that "probable
cause does not exist if a proper investigation could have cleared
the accused." The defendants did not object to this instruction.
Nor had the defendants asked the court to rule that, as a matter of
law, their investigation was reasonably conplete. Thus, under the
plaintiff's theory of the case, regardless of the incul patory
i nformati on which Bresnahan had received about WIson, questions
about the reasonabl eness of the subsequent investigation m ght
still justify a finding of |lack of probable cause. | nasnuch as

the defendants did not take issue with this view of the law we
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assune, for purposes of our review, that there was sone evidentiary
basis fromwhich the jury could have concluded that Bresnahan did
not, in fact, have probable cause to press charges agai nst WI son,
whose testinony the jury obviously credited.

The trial court's instructions to the jury with respect to
| ack of probable cause consisted of a general definition of
probabl e cause. The jury was instructed to apply the definition to
the facts as it found themto be, and thus to determ ne whether or
not Bresnahan and Montgonery Ward had probabl e cause to prosecute
Wl son. Under this Court's opinion in Palnmer Ford, Inc. v. Wod,
298 M. 484, 507, 471 A . 2d 297, 309 (1984), it would appear that
the jury in the present case was given too nuch authority to
determ ne whether there had been probabl e cause. The Court in
Pal mer Ford discussed, inter alia, the respective functions of
judge and jury in deciding whether a plaintiff in an action for
mal i ci ous prosecution has established a |ack of probable cause.
After a review of Mryland cases discussing the allocation of
duties between judge and jury in this regard, Judge Rodowsky,
writing for the Court, concluded that Maryland retained the
traditional principle set forth by Judge Alvey in Boyd v. Cross,
supra, 35 Md. 194. Judge Alvey had stated the traditional rule as
follows (Boyd v. G oss, supra, 35 Ml. at 197): "As to the existence
of the facts relied on to constitute the want of probable cause,

that is a question for the jury; but what will anmount to the want
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of probable cause in any case, is a question of |aw for the court.™
Consequently, as this Court in Palnmer Ford explained, it is
ordinarily inproper for a trial court to "[furnish] the jury with
a legally correct definition of probable cause which the jury is
then to apply to the facts as the jury finds themto be." 298 M.
at 503, 471 A . 2d at 307. Rather, the court should explain to the
jury whether or not probable cause exists under the various factual
scenari os which nmay be generated by the evidence.

The circuit court in the present case nerely defined
probabl e cause for the jury and left it to the jury to determ ne
whet her the plaintiff had established a |ack of probable cause.
The defendants, however, neither objected to the jury instructions
on probabl e cause nor objected to the plaintiff's theory that |ack
of probabl e cause coul d be established by evidence that Bresnahan's
i nvestigation was inadequate. Under these circunstances, and in
view of the conflicting testinony at trial, we shall not overturn
the verdict under the nmalicious prosecution count on the ground
that there was insufficient evidence of |ack of probable cause.

In addition, the defendants argue that the plaintiff intro-
duced no evidence of malice. The defendants insist that their own
evi dence established a lack of malice because "any illusory
evidence of malice [put on by the plaintiff] was nore than rebutted
by the eye witness testinony . . . and a lengthy investigation."

(Defendants' brief at 9). The defendants' position overlooks the
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fact that the jury apparently believed the plaintiff's wtnesses
and di sbelieved sone of the testinony on behalf of the defendants.
Mor eover, the defendants' argument ignores the principle that the
"mal ice" elenment of malicious prosecution may be proven by
inference froma |lack of probabl e cause.

In early cases, as well as nore recent ones, this Court has
taken the position that the "malice" elenent of malicious prosecu-
tion may be inferred from a |ack of probable cause. See, e.q.
Exxon Corp. v. Kelly, supra, 281 Mil. at 670, 381 A 2d at 1152-1153;
Jannenga v. Libernini, supra, 222 M. at 474, 160 A 2d at 798;
Banks v. Montgonery Ward & Co., supra, 212 Ml. at 42, 128 A 2d at
606; Goldstein v. Rau, 147 M. 6, 13, 127 A 488, 491 (1925);
Stansbury v. Fogle, 37 M. 369, 371 (1873); Turner v. Walker, 3
G & J. 377, 386 (1831). Accordingly, a plaintiff who has
generated sufficient evidence of |ack of probable cause to send the
case to the jury is also entitled to have the jury consider the
i ssue of malice. Judge J. Dudley D gges explained the applicable
principles for the Court in Exxon Corp. v. Kelly, supra, 281 Ml. at
700, 381 A 2d at 1152-1153:

"It is true that since malice and |ack of
pr obabl e cause nust concur in order to nain-
tain an action for malicious prosecution, see
Boyd v. Cross, 35 Md. 194, 196-97 (1872), the
verdict cannot stand, whatever may be the
conclusion as to probable cause, absent a
showing of nmalice. As our predecessors have

observed, however "of these two indi spensable
el ements the want of probable cause is the
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nore inportant, because if it be established

by the proof, malice may be inferred." Onens
v. Graetzel, 149 M. 689, 696, 132 A 265,
267 (1926) . . . . Since we have repeatedly

stated that the question of nmalice whether the
def endant acted from ot her than proper notives
“unli ke probable cause, is a question for the
jury,' Banks v. Montgonery Ward & Co., 212
Md. 31, 42, 128 A 2d 600, 606 (1957); Jannenga
v. Libernini, 222 MI. 469, 474, 160 A 2d 795,
798 (1960) (citing cases), and since, as we
have just discussed, "|ack of probable cause
may give rise to an inference of nmalice,
sufficient to carry the question to the jury,'

it follows ineluctably that if the jury
is permtted under the evidence here to find a
| ack of probable cause, as we have already
decided it may, it may also, if it chooses,
infer the existence of malice."

Nonet hel ess, it is equally clear from our cases that the
"malice" required for malicious prosecution consists of a w ongful
or inproper notive in initiating |egal proceedi ngs against the
plaintiff. In Johns v. Marsh, 52 M. 323, 332-333 (1879), Judge
Alvey, witing for the Court, explained the meaning of "malice" in

the context of an action for malicious prosecution:

"[Alny notive other than that of instituting
the prosecution for the purpose of bringing
the party to justice, is a nmalicious notive on
the part of the person who acts under the
influence of it. As was accurately stated by
M. Justice Parke, afterwards Baron Parke, in
the case of Mtchell v. Jenkins, 5 B. & Ad.
594, "the term "malice,” in this form of
action, is not to be considered in the sense
of spite or hatred agai nst an individual, but
of malus aninus, and as denoting that the
party is actuated by inproper and indirect
nmotives.' If, for exanple, a prosecution is
initiated upon weak and unsubstantial ground
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for purposes of annoyance, or of frightening

and coercing the party prosecuted into the

settlement of a demand, the surrender of

goods, or for the acconplishnment of any other

obj ect, aside fromthe apparent object of the

prosecution and the vindication of public

justice, the party who puts the crimnal |aw

in notion under such circunstances lays him

self open to the charge of being actuated by

mal i ce. Such notives are indirect and im

proper, and for the gratification of which the

crimnal |aw should not be made the instru-

ment."
More recently, we reiterated that "[malice in this context neans
that the party was actuated by an inproper notive, and proof of
mal i ce does not require evidence of spite, hatred, personal enmty
or a desire for revenge." Keys v. Chrysler Credit Corp., 303 M.
397, 408 n.7, 494 A 2d 200, 205 n.7 (1985). See also, e.g., Exxon
Corp. v. Kelly, supra, 281 Md. at 701, 381 A 2d at 1153 ("a purpose
other than that of bringing an offender to justice"); Krashes v.
Wiite, 275 M. 549, 554, 341 A . 2d 798, 801 (1975) (" a primary
purpose in instituting the proceeding other than that of bringing
an offender to justice'"); Durante v. Braun, supra, 263 Ml. at 691,
284 A 2d at 243; Jannenga v. Libernini, supra, 222 Ml. at 473, 160
A.2d at 797 (circunstances pointed to "sone private end instead of
to a proper public notive"); Banks v. Montgonery Ward & Co., supra,
212 Md. at 42, 128 A 2d at 606; Moneywei ght v. MCorm ck, supra,
109 Md. at 180, 72 A. at 540; Torsch v. Dell, 88 M. 459, 468, 41

A. 903, 906 (1898) (mamlice is "not to be regarded as nerely a
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feeling of spite and hatred towards the individual, but as being
any such mnd that denotes that the party is actuated by inproper
notives"); Cooper v. Utterbach, 37 Ml. 282, 315 (1873).

Thus, in malicious prosecution actions, the plaintiff nust
establish that the defendant commtted the tort with sonme inproper
pur pose or notive. Mere negligence in instituting unjustified
crimnal proceedings against the plaintiff cannot satisfy the
"mal i ce" el enent.

In the present case, while the circuit court instructed the
jury that "malice" wthin the neaning of the malicious prosecution
tort was a "purpose in starting a prosecution . . . other than
bringing the offender to justice,” the court alternatively
instructed the jury as foll ows:

"In a case like this, you can have inplied

.o malice. And what is that? The |aw con-

siders that malice exists in the risk and

danger that were known or should have been

known at the time. The conduct was perforned

in such a way as to show it was . . . reckless

and . . . dangerous "
Under the circunstances of the present case, this instruction may
have invited the jury to find Bresnahan and Montgonery Ward |i able
for malicious prosecution if it found that Bresnahan had negli -
gently instituted crimnal proceedings against WIson wthout

probabl e cause, even though Bresnahan's and Montgonery Ward's

notive may have sinply been to bring a wongdoer to justice. As
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instructed by the trial court, the jury was permtted to determ ne
whet her probabl e cause for the filing of charges existed, and then
to infer "malice" fromthe |ack of probable cause, where "nalice"
was alternatively defined in terns of recklessness. The defen-
dants, however, did not object to the trial court's instructions
giving the jury authority to deci de whether or not probable cause
existed for the prosecution. Neither did they object on the ground
that the trial court's instructions wth respect to nalice
incorrectly defined the "malice" which was required to support
[iability under the malicious prosecution count.

Al though the jury was inproperly permtted to base a finding
of liability for malicious prosecution on "malice" which was
alternatively defined as reckl essness, the defendants' failure to
object requires affirmance of the award of conpensatory damages
under the malicious prosecution count.

[T,

In their challenge to the jury verdict on false inprison-
ment, the defendants argue that "where a person is arrested by | aw
enf orcenent personnel pursuant to a valid arrest warrant, no civil
action for false arrest exists -- even if the person arrested was
innocent." (Defendants' brief at 10-11.) W agree with the defen-
dants that the tort of false inprisonnent does not |lie where the
sole basis for the tort action is an arrest nade by a police
officer pursuant to a warrant which appears on its face to be

val i d.
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Judge J. Dudley Digges for the Court set forth the elenents
of false inprisonnment in Geat Atl. & Pac. Tea Co. v. Paul, 256 M.
643, 654, 261 A 2d 731, 738 (1970), as follows: "the necessary
el ements of a case for false inprisonnent are a deprivation of the
liberty of another wi thout his consent and without |egal justifica-
tion." See also, e.g., Fine v. Kolodny, 263 M. 647, 651, 284
A.2d 409, 411 (1971), cert. denied, 406 U.S. 928, 92 S.C¢. 1803, 32
L. Ed. 2d 129 (1972); Safeway Stores, Inc. v. Barrack, supra, 210 M.
at 173, 122 A 2d at 460; Dorsey v. Wnters, 143 M. 399, 410-411,
122 A 257, 261 (1923); Fleischer v. Ensm nger, 140 Md. 604, 620,
118 A 153, 159 (1922); Lewin v. Uzuber, 65 MI. 341, 348-349, 4 A
285, 289 (1886); Mtchell v. Lenon, 34 Md. 176, 180 (1871). As we
recently stated in Ashton v. Brown, 339 M. 70, 660 A 2d 447
(1995), a police officer carrying out either an arrest under
warrant or a warrantless arrest is not |iable for false inprison-
ment in connection with that arrest if the officer had | egal
authority to arrest under the circunstances. Again quoting from
Geat Atl. & Pac. Tea Co. v. Paul, supra, 256 Mi. at 655, 261 A 2d
at 738, we explained in Ashton the neaning of "legal justification"
in the context of false inprisonnment (339 MI. at 120, 660 A. 2d at
472) -
"“Wien the cases speak of legal justification,
we read this as equivalent to |legal authority

.o VWhat ever technical distinction there
may be between an "arrest” and a "detention”
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the test whether legal justification existed
in a particular case has been judged by the
principles applicable to the |aw of arrest.'"
Therefore, where the basis of a false inprisonment action is an
arrest by a police officer, the liability of the police officer for
false inprisonment will ordinarily depend upon whether or not the
officer acted within his legal authority to arrest.

Di fferent considerations apply where the defendant in the
fal se inprisonment action is not a police officer, but is a private
party who instigated the allegedly wongful arrest. Wth respect
to warrantl ess arrests, if a person wongfully procures another's
arrest w thout probable cause, for exanple by falsely informng a
police officer that the factual basis for a warrantless arrest
exists, then the tort of false inprisonnent nay |ie against the
i nstigator even though the police officer would not be |iable for
fal se inprisonment. One |egal scholar has described the applicable
principles as follows (Fowler V. Harper, Mlicious Prosecution
Fal se Inprisonment & Defamation, 15 Texas L. Rev. 157, 163-164
(1937)):

"Ordinarily one who intentionally causes the
confinement of another by inducing a third
person to do so is subject to the sanme liabil-
ity as though he hinself had confined or
i nprisoned the other. This principle is
applied where a citizen induces a police
officer to arrest another w thout warrant by
direction or on request or on a charge of

crine which he knows to be w thout foundati on.
The officer is not liable if the arrest is
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lawful as it ordinarily will be when the crine
charged is a felony, the citizen is apparently
a credible person and there is apparently no
reason to doubt him The officer under such
ci rcunst ances has reasonabl e ground to believe
t hat the person accused has commtted a fel ony
and he may therefore arrest without a warrant.

But while the officer is not I|iable, the
citizen who thus causes the unjustified arrest
is liable."

See also, e.g., Drug Fair v. Smth, 263 M. 341, 283 A 2d 392
(1971); Safeway Stores v. Barrack, supra, 210 M. 168, 122 A 2d
457; Dennis v. Baltinmore Transit Co., 189 Ml. 610, 56 A. 2d 813
(1948); Prosser, Law of Torts, 8 11 at 47 n.97 (4th ed. 1971) ("one
who knowi ngly gives false information to a police officer becones
liable for the [warrantless] false arrest"); Annotation, False
| nprisonnment: Liability of Private Ctizen for False Arrest by
Oficer, 8 20 at 688 ("an arrest may be rightful as to the officer
but wongful if attributed to the citizen who procures himto nmake
it").

In addition to liability for the detention caused by a
formal arrest itself, a private party may incur liability for fal se
i nprisonnment by wrongfully detaining an individual while waiting
for the police to arrive and nake a formal arrest. See, e.g.,
Cal dor v. Bowden, supra, 330 Mi. 632, 625 A 2d 959; Drug Fair v.
Smth, supra, 263 Mi. 341, 283 A 2d 392; Safeway Stores v. Barrack,
supra, 210 Md. 168, 122 A 2d 457; Dennis v. Baltinore Transit Co.,

supra, 189 Md. 610, 56 A 2d 813.
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Rel ying upon the reasoning applicable to warrantless
arrests, the Court of Special Appeals has stated in actions where
the plaintiff was arrested under a facially valid warrant that "one
who knowi ngly gives false information to an arresting officer
becones liable [for false inprisonnment] when such information is a
determning factor in the decision to nake an arrest.” Newton v.
Spence, 20 Md. App. 126, 136, 316 A 2d 837, 843, cert. denied, 271
Mi. 741 (1974). See also Kairys v. Douglas Stereo, 83 M. App
667, 683-684, 577 A 2d 386, 393 (1990); K-Mart Corp. v. Salnon, 76
Md. App. 568, 583-585, 547 A 2d 1069, 1077 (1988), cert. denied,
314 M. 496, 551 A.2d 867 (1989).

Contrary to the position of the Court of Special Appeals,
however, while a third party who wongfully instigates another's
warrantless arrest may be liable for false inprisonnent, the false
i nprisonnent tort does not |ie against either the instigator or the
arresting officer where the plaintiff is not detained by the
instigator and is arrested by a police officer pursuant to a
facially valid warrant. Rather, to the extent that the instigator
acts maliciously to secure the warrant for the plaintiff's arrest,
the plaintiff's cause of action against the instigator is malicious
prosecution. See Lewin v. Uzuber, supra, 65 M. at 347-349, 4 A
at 288-290; Broughton v. State, 37 N Y.2d 451, 457, 373 N Y.S. 2d
87, 94, 335 N E.2d 310, 314, cert. denied, 423 U S. 929, 96 S. O

277, 46 L.Ed.2d. 257 (1975) ("the distinction between false
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i nprisonment and nmalicious prosecution in the area of arrest
depends on whether or not the arrest was nmade pursuant to a
warrant").

Traditionally at common | aw, actions of malicious prosecu-
tion and false inprisonment have been directed at different
interests. "False inprisonnent is the invasion of the interest in
freedom fromunl awful confinenent, while a nmalicious prosecution is
the unlawful use of Ilegal procedure to bring about a |egal
confinenent." Harper, Janes & G ay, The Law of Torts 8§ 3.9 at 297
(2d ed. 1986). See also Safeway Stores, Inc. v. Barrack, supra,
210 Md. at 174, 122 A 2d at 460 ("The chief distinction between
[false inprisonment and nmalicious prosecution] lies in the
exi stence of valid legal authority for the restraint inposed");
Lewin v. Uzuber, supra, 65 Ml. at 348, 4 A at 289 ("[false
i nprisonnment] can be nmaintained only when the arrest is nade
wi thout |egal process; and [nmalicious prosecution] where the
process of the |law has been perverted and inproperly used"). A
person who procures a facially valid warrant for another's arrest
thereby initiates | egal process against the person to be arrested.
See Harper, supra, 15 Tex. L. Rev. at 167 (a citizen who procures
a warrant by nmaking a formal charge before a nmagistrate "set[s] in
notion the machinery of the | aw against the other in the name and
on behal f of the public"). See also Lewin v. Uzuber, supra, 65 M.

at 348-349, 4 A at 289; Burt v. Ferrese, 871 F.2d 14, 17 (3d Gr.
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1989) (applying Del aware | aw); Broughton v. State, supra, 37 N.Y.2d
at 458, 373 N.Y.S. 2d at 94, 335 N E 2d at 314; Prosser, supra, at
836. Consequently, while procuring a warrantl ess arrest by giving
false information to a police officer my constitute false
i nprisonnent, falsely procuring an arrest through wongfully
obtaining a warrant is ordinarily malicious prosecution.
In West v. Smallwood, 3 M & W 418, 150 E.R 1208 (Exch. of
Pl eas, 1838), the plaintiff alleged that his arrest under a warrant
constituted the tort of false inprisonnment because the defendant
had i nproperly procured the warrant froma nagi strate. The court
rejected the plaintiff's argunent, and distinguished the case from
earlier cases which had allowed recovery in false inprisonnent
against the instigators of warrantless arrests perforned by
sheriffs (3 M & W at 420, 150 E.R at 1209):
"Wth regard to the case of the sheriff, that
is clearly distinguishable from the present,
because the party puts the sheriff in notion,
and the latter acts in obedience to him In
t he case of an act done by a nagistrate, the
conpl ai nant does no nore than lay before a
Court of conpetent jurisdiction the grounds on
whi ch he seeks redress, and the magistrate,
erroneously thinking that he has authority,
grants a warrant . . . . If any malice could

be shewn, it m ght have fornmed the ground of
an action on the case."*

4 Under the principles of common |aw pleading, false

i nprisonnent was a suit in trespass, while malicious prosecution

was an action on the case. See Lewin v. Uzuber, 65 Ml. 341, 348,

4 A 285, 289 (1886); Poe, Pleading & Practice, 8 230 (Tiffany ed.
(continued. . .)



By invoking the machinery of the independent judicial system

t herefore, the wongdoer insulates hinself fromliability for false

i nprisonnent. By the same token, however,

mal i ci ous prosecution.

he may becone liable for

Prosser summarizes the distinction between malicious

prosecution and fal se inprisonment as follows (Law of Torts, supra,

§ 12 at 49):

"Malicious prosecution is the groundless
institution of crimnal proceedings against
the plaintiff. False inprisonment fell within

the action of trespass, as a

direct inter-

ference with the plaintiff's person, while
mal i ci ous prosecution was regarded as nore

indirect, and the remedy for it

was an action

on the case. The distinction between the two
lies in the existence of valid |legal authority

for the restraint inposed. | f

t he def endant

conplies with the formal requirements of the
law, as by swearing out a valid warrant, so
that the arrest of the plaintiff is legally
aut hori zed, the court and its officers are not

his agents to nake the arrest,

and their acts

are those of the law and the state, and not to
be inmputed to him He is therefore liable, if
at all, only for a m suse of |legal process to
effect a valid arrest for an inproper purpose.
The action nust be for nalicious prosecution,

upon proof of malice and want

of probable

cause, as well as term nation of the proceed-

ing in favor of the plaintiff."

Li kew se, the Restatenent (Second) of Torts, in setting

forth the elenents of false inprisonnment,

4(C...continued)
1925) .

carefully restricts the
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scope of that tort as follows: "an act which nmakes the actor |iable
under this Section for a confinenment otherwi se than by arrest under
a valid process is customarily called a false inprisonnent.”
Restatenent (Second) of Torts, 8 35, coment (a) (1971). I n
addition, the Restatenent comments specifically upon the liability
of instigators and participants in false inprisonnment cases,
stating generally in 8 45A that "[o]ne who instigates or partici-
pates in the unlawful confinenment of another is subject to
liability for false inprisonnent."” In this connection, the
Restatenent further states as follows (8 45A, comment (b)):

"In order for this Section to be applicable to

an arrest, it nust be a false arrest, nmade

w thout |egal authority. One who instigates

or participates in a lawful arrest, as for

exanpl e an arrest nmade under a properly issued

warrant by an officer charged with the duty of

enforcing it, may becone |iable for malicious

prosecution . . . or for abuse of process
but he is not liable for false inprison-
ment "
See also Erp v. Carroll, 438 So.2d 31, 39-40 (1983); Millen v.
Brown, 138 Mass. 114, 115 (1884); Thomas v. MR A, 713 S.W2d 570,
574-575 (Mb. App. 1986); Cenito v. Rabinowitz, 93 N. J. Super. 225,
225 A . 2d 590 (1966); Tredway v. Birks, 59 S.D. 649, 653, 242 N W
590, 591-592 (1932). See generally Annotation: Fal se | nprisonnent:
Liability of Private Ctizen for False Arrest by Oficer, 21

A L.R 2d 643 (1952); Harper, Janes & Gay, supra, 8 3.9 at 297.
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Wiile this Court has not had occasion to render an actual
holding wwth regard to the nonliability for false inprisonnent of
a private party wongfully procuring the plaintiff's arrest
pursuant to a facially valid warrant, the |anguage in our cases is
fully in accord with the established rule that the tort does not
lie. See Safeway Stores, Inc. v. Barrack, supra, 210 Ml. at 174,
122 A 2d; Lewin v. Uzuber, supra, 65 M. at 347-349, 4 A at 288-
290 (discussing the issue in detail). See al so Poe, Pleading &
Practice, 8 230 (Tiffany ed. 1925).

Consequently, the tort of false inprisonment does not lie
against an individual who wongfully procures the plaintiff's
arrest, where there was no detention prior to the issuance of an
arrest warrant, and where the arrest is nade by a police officer
executing a facially valid arrest warrant. To the extent that
deci sions of the Court of Special Appeals are inconsistent with
this principle, they are hereby overrul ed.

As previously discussed, although a false inprisonnent
action wll not lie when the plaintiff was arrested by a police
officer under a facially valid warrant wongfully procured by a
third party, a malicious prosecution action against the third party
will lie if the latter acted out of malice, i.e., acted from a
wrongful or inproper notive. Furthernmore, if in this situation
there was no malice, but the third party procured the warrant as a

result of negligence, the wongfully arrested plaintiff may recover
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damages fromthe procurer in an action for negligence. See Otiz
v. County of Hanpden, 16 Mass. App. 138, 449 N E. 2d 1227 (1983)
(reversing the dismssal of the plaintiff's negligence count where
the plaintiff alleged that the defendant's negligent record-keeping
resulted in his arrest and inprisonnment under a facially valid
warrant). See also Baggett v. National Bank & Trust Co., 174 Ga.
App. 346, 330 S.E. 2d 108 (1985); (Oden & Sins Used Cars, Inc. v.
Thurman, 165 Ga. App. 500, 301 S. E.2d 673 (1983).

In the present case, WIlson at no tinme chall enged the facial
validity of the warrant issued for her arrest by the District Court
comm ssioner. Moreover, WIson based her fal se inprisonnent cause
of action solely on her arrest pursuant to the warrant. She did
not contend that the questioning of her during the investigation
into the wunauthorized credit charges constituted a detention
wi t hout her consent. Under these circunstances, the defendants
could incur no liability for false inprisonnment for their part in
instigating Wlson's arrest pursuant to a facially valid warrant.
Thus, we agree with the defendants that the count charging false
i nprisonnment was inproperly submtted to the jury.

I V.

The defendants al so challenge the award of punitive danages

agai nst them They argue that the circuit court inproperly

permtted the jury to award punitive damages based on "inplied
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mal i ce" rather than on "actual nmalice."® In addition, they contend

> In this opinion we join the parties and the Court of
Special Appeals in using the term "actual nalice" to refer to
conduct characterized by evil or wongful notive, intent to injure,
know ng and del i berate wongdoing, ill will or fraud, which we have
held will support an award of punitive damages in Maryland. See
Ellerin v. Fairfax Savings, 337 M. 216, 652 A 2d 1117 (1995);
Konmorni k v. Sparks, 331 M. 720, 725, 629 A 2d 721, 723 (1993);
Adanms v. Coates, 331 M. 1, 13, 626 A 2d 36, 42 (1993); Owens-
II'linois v. Zenobia, 325 Md. 420, 455-460, 601 A 2d 633, 649-653
(1992), and cases there cited. Nonet hel ess, as we stated in
Zenobi a, 325 Mi. at 460 n.20, 601 A 2d at 652 n.20, in light of the
vari ous neanings ascribed to the expression in the law and in
popul ar usage, it would be preferable for trial judges to frame
their jury instructions without using the term"actual malice."

The term"inplied malice" has been used in two different senses
in our cases involving the availability of punitive damages in
tort actions. In Smth v. Gay Concrete Pipe Co., 267 Mi. 149, 297
A.2d 721 (1972), the Court permtted punitive damages to be

recovered on the basis of "inplied malice" defined as "gross
negl i gence" invol ving "wanton or reckless disregard.” 267 M. at
167, 297 A.2d at 731. It appears that the circuit court in the

present case based its jury instructions in part upon this concept
of "inplied malice," and the Court of Special Appeals affirned,
adopting the trial court's definition. Neverthel ess, "inplied
mal ice" in the sense of gross negligence has been used in our cases
only with regard to non-intentional torts.

In Ovens-I1linois v. Zenobia, supra, 325 Md. at 460, 601 A 2d
at 652, we overruled Smth v. G ay Concrete Pipe Co. and held that
punitive damages in any non-intentional tort action nust be based
upon proof that the defendant's conduct was characterized by actual
mal i ce. Zenobi a recogni zed that the "inplied malice" standard set
forth in Smth v. Gay Concrete Pipe Co. was inconsistent with the
policies and purpose behind punitive damages awards in Maryl and.
Moreover, it is doubtful whether the expression "inplied malice"
appropriately describes any state of m nd which could be "inplied"
or "inferred" from negligent conduct. In popular usage "nalice"
connot es sone consci ousness of wongdoing, or an evil notive or
purpose. Webster's Third New International Dictionary (1981), for
exanpl e, defines "malice" as foll ows:

"intention or desire to harm anot her usufally]
seriously through doing sonet hing unl awful or
(continued. . .)
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that any award of punitive danages in Maryland nust be predicated
upon evi dence of the defendant's financial condition.

| n upholding the award of punitive danages in the present
case, the Court of Special Appeals stated that "actual nalice is
not required as a basis for awarding punitive damages in an
intentional tort case. Rather, in a malicious prosecution or false
arrest case, punitive danmages nmay be recovered where nalice may be

inplied fromwantonness or fromlack of probable cause. Montgonery

5(...continued)
otherwise wunjustified; wllfulness in the
comm ssion of a wong; evil intention."

Even at its nost egregious, negligence is non-intentional tortious
behavior. As we explained in Konorni k v. Sparks, supra, 331 Ml. at
724-731, 629 A 2d at 723-726, the state of mnd which characterizes
negl i gence ordinarily involves no awareness of w ongdoing and no
evil intent. Consequently, "inplied malice" in the sense of gross
negligence can no |longer form the basis of any punitive danmages
award in Maryland, regardl ess of the nature of the underlying tort.

In Ellerin v. Fairfax Savings, supra, 337 Ml. at 228 n.8, 652
A.2d at 1123 n. 8, we noted that "the term inplied nmalice' has al so
been used with regard to the availability of punitive damages in
certain types of tort cases which have allowed "nalice' to be

“inmplied from another elenent of the tort,"” i.e., malicious
prosecution actions. It appears that in this context, too, the
term"inplied malice" is sonmewhat inaccurate. It refers not to a

rel ationship between the elenents of the nalicious prosecution
tort, whereby "malice" is inplicit in the other elenents of the
tort, but to the fact that a jury is permtted to infer the malice
required to establish the tort from proof of |ack of probable
cause. Thus, the concept of "inplied nmalice" describes a nmethod of
proof, rather than a particular nental state. The term"inferred
mal i ce” woul d probably convey this concept nore accurately. e
wWill inthis opinion use the term"inplied nmalice" to refer to that
mal i ce which forns an el enent of the nmalicious prosecution tort,
and whi ch, under our prior cases, can be inferred from evi dence of
a lack of probable cause to institute proceedings against the
plaintiff.
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Ward & Co. v. Keul emans, 275 Ml. 441, 448-49, 340 A 2d 705 (1975)."
Mont gonery Ward v. WIlson, supra, 101 Md. App. at 549, 647 A 2d at
1218. The defendants contend that if, under existing Mryl and
common |aw, punitive damages may be awarded in a malicious
prosecution or false inprisonnment action on the basis of inplied
malice, this Court should nodify the common | aw and hol d, i nstead,
that punitive damages are only available in malicious prosecution
and fal se inprisonnent actions where the defendants commtted the
torts with "actual malice."

A

Prelimnarily, our holding that the fal se inprisonnent count
shoul d not have been submtted to the jury renoves fal se inprison-
ment as a basis for the punitive danages award. Since an award of
conpensat ory damages nust underlie any award of punitive danages in
Maryl and, no punitive danages may be awarded in the present case
based upon false inprisonnent. See Caldor v. Bowden, supra, 330
Ml. at 660-664, 625 A . 2d at 972-974, and cases there cited.

Mor eover, even if we had upheld the award of conpensatory
damages under the false inprisonnment count, we do not agree with
the courts below that punitive damages are recoverable in a fal se
i nprisonnment or false arrest action based on "inplied malice."

Historically 1in Miryland, punitive damges could be
recovered for false inprisonment only where the tort was commtted

wth so-called "actual malice,"” i.e. where there was a show ng of
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intent to injure, ill wll or spite, evil notive, fraud, or know ng
wr ongdoi ng. See, e.g., D.C. Transit System v. Brooks, 264 M.
578, 583-584, 287 A 2d 251, 254 (1972); Geat Atl. & Pac. Tea Co.
v. Paul, supra, 256 M. at 657, 261 A 2d at 739-740; Dennis V.
Baltinmore Transit Co., supra, 189 Ml. at 617, 56 A 2d at 816-817;
Fl ei sher v. Ensm nger, 140 Md. 604, 609, 620, 118 A 153, 155, 159
(1922). See also Cark's Park v. Hranicka, 246 M. 178, 187, 227
A.2d 726, 731 (1967).

In Montgonery Ward & Co. v. Qiser, 267 Ml. 406, 298 A 2d 16
(1972), however, the Court in dictumsuggested that the | egislation
now codified at 8 5-307 of the Courts & Judicial Proceedings
Article, which provides that a nerchant shall not be held "civilly
liable for detention, slander, malicious prosecution, false
i nprisonnment, or false arrest” if the nerchant had probabl e cause
to believe that the plaintiff commtted a theft crine, may have
changed the standard for the allowability of punitive damages in
fal se inprisonnent cases. Commenting that "malice can be inplied
from want of probable cause,” and citing nmalicious prosecution
cases, the Court stated that "it woul d now seem possible to recover
punitive damages in a false arrest case w thout proof of actua
malice." 267 M. at 421, 298 A 2d at 25.

In our view, however, the dictumin the Ciser case was
unfortunate and was unsupported by the | anguage or purpose of § 5-

307. Section 5-307 did not generally change the elenents of the
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tort actions nentioned in the statute. As recently as two nonths
ago, in Ashton v. Brown, supra, 339 Ml. at 120, 660 A 2d at 472,
this Court reiterated that | ack of probable cause, while pertinent
in sone false inprisonment actions, is not an elenent of the false
i nprisonnment tort. Rather the elenents of the tort are, and have
traditionally been, the deprivation of the plaintiff's liberty,
wi t hout his consent, and wi thout |egal justification. Ashton v.
Brown, supra, 339 Ml. 119, 660 A 2d at 471.

Section 5-307 of the Courts and Judicial Proceedings
Article, instead of changing the el enents of various tort actions,
was sinply designed, for reasons of fairness and public policy, to
insul ate a particular category of defendants from specified tort
liability when they had probable cause to believe that the
plaintiff had coomtted theft. The statute was obviously designed
to offer an additional protection to nmerchants and their enpl oyees
under certain circunstances, rather than to make it easier for
plaintiffs to recover damages. Nothing in the statutory | anguage
suggests a purpose of making it easier for plaintiffs to recover
punitive damages in false inprisonnment actions.

The Court of Special Appeals in the present case principally
relied on Montgonery Ward & Co. v. Keul emans, supra, 275 M. 441
340 A . 2d 705, in holding, inter alia, that "ina . . . false arrest
case, punitive danmages may be recovered where nalice nmay be inplied

from want onness or fromlack of probable cause.” 101 MI. App. at
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549, 647 A 2d at 1225. |In Keul emans, however, the punitive damages
award was under the count charging malicious prosecution and not
under the count charging false inprisonnent or false arrest. The
jury had refused to award punitive damages for false arrest, and
its action was not challenged on appeal. This Court's discussion
and deci si on uphol ding the punitive damages award related entirely
to malicious prosecution and not false arrest or false inprison-
ment .

Under this Court's decisions in false inprisonnment actions,
punitive damages are recoverable only on the basis of "actual
malice.”" The circuit court and the Court of Special Appeals erred
in holding to the contrary.

B.

It is true, however, that punitive danmages awards tradition-
ally have been upheld in malicious prosecution actions in Maryl and
on the basis of jury instructions permtting nmalice to be inferred
froma |lack of probable cause. |In Stansbury v. Fogle, supra, 37
Mi. at 370, a nmlicious prosecution case, the trial court in-
structed the jury that it mght "infer that the defendant was
actuated by malice" in procuring the plaintiff's prosecution if it
bel i eved that the defendant had instituted proceedi ngs agai nst the
plaintiff wthout probable cause. In addition, the court in-
structed the jury that, if it found for the plaintiff, it mght

award "exenplary or punitive damages."” 37 MI. at 382. This Court
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uphel d an award of punitive damages in the case, reasoning that the
jury verdict on liability necessarily "included the finding upon
t he whol e evidence, that the defendant in instituting or causing
the institution of the prosecution was actuated by malice." 1bid.

Later, in McNamara v. Pabst, 137 Ml. 468, 473, 112 A 812,
814 (1921), a defendant found liable for punitive damages in a
mal i ci ous prosecution action challenged the trial court's instruc-
tions on the ground that they did not "require of the jury, that,
as a condition precedent to the award of punitive danages, malice
must be found on the part of the defendants.” This Court upheld
t he punitive damages award, since "in suits for malicious prosecu-
tion . . . "the gravanmen of the action is malice."" 1bid.

More recently, in Safeway Stores, Inc. v. Barrack, supra,
210 M. at 177, 122 A . 2d at 462, this Court rejected the defen-
dant's argunent that "punitive damages coul d not be found w t hout
a showi ng of “actual or express' nalice." Relying on McNanmara v.
Pabst, supra, the Court held that "such a finding would be inplicit
in a verdict for the plaintiff, which would necessarily include a
finding of malice.” 210 Ml. at 176, 122 A 2d at 461. See also
Mont gonery Ward & Co. v. Keul emans, supra, 275 Md. at 448-449, 340
A.2d at 709-710. But see First Nat'l Bank v. Todd, 283 M. 251,
256, 389 A 2d 371, 374 (1978) (recognizing that Maryland' s standard
"may not be the mpjority rule"). Thus, it seens that punitive

damages have traditionally been recoverable in Mryland on the
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basis of the "malice" which may be inferred in a malicious
prosecution case froma |ack of probable cause for the prosecution.

The defendants in the present case point out, however, that
in a nunber of recent decisions this Court has clarified and
nodi fied the standards for the allowability of punitive damages in
tort cases. Wth respect to both intentional and non-intentional
torts, we have held that an award of punitive damages generally
must be based upon actual malice, in the sense of conscious and
del i berate wongdoing, evil or wongful notive, intent to injure,
il wll, or fraud. See, e.g., Hlerin v. Fairfax Savings, 337 M.
216, 652 A 2d 1117 (1995); Konornik v. Sparks, 331 M. 720, 725,
629 A 2d 721, 723 (1993); Adans v. Coates, 331 Md. 1, 13, 626 A 2d
36, 42 (1993); Owens-lllinois v. Zenobia, supra, 325 Md. at 454,
601 A 2d at 649-650. See also Al exander v. Evander, 336 M. 635,
650 A 2d 260 (1994). In these cases, the Court has been gui ded by
the traditional policy and purpose of punitive damages in Maryl and,
whi ch have been "articulated in our cases for over a century."
Ellerin v. Fairfax Savings, supra, 337 Ml. at 227, 652 A 2d at
1122, citing Phil., WIm & Balt. Railroad Co. v. Hoeflich, 62 M.
300, 304 (1884). In Ownens-lllinois v. Zenobia, supra, 325 M. at
454, 601 A 2d at 650, we summarized the purpose underlying punitive
damages awards as foll ows:

"[Plunitive damages are awarded in an attenpt

to puni sh a defendant whose conduct is charac-
terized by evil notive, intent to injure, or



- 41 -
fraud, and to warn others contenplating sim -
| ar conduct of the serious risk of nonetary
liability."

Furthernore, we have required that "in any tort case a
plaintiff nmust establish by clear and convincing evidence the basis
for an award of punitive danmages." Onens-1llinois v. Zenobia,
supra, 325 Ml. at 469, 601 A 2d at 657. In Zenobia the Court
recogni zed that punitive damages may only be awarded on the basis
of tortious conduct which is particularly heinous, egregious and
reprehensible. 325 M. at 454, 601 A 2d at 649-650.° W concl uded
in Zenobia, 325 Md. at 469, 601 A 2d at 657, that

"[u]se of a clear and convincing standard of
proof wll help to insure that punitive
damages are properly awarded. We hol d that
this heightened standard is appropriate in the
assessnment of punitive damges because of
their penal nature and potential for debili-
tating harm™

As earlier discussed, for the purposes of the malicious
prosecution tort, "malice" consists of an inproper or wongfu
nmotive in causing the initiation of crimnal proceedi ngs agai nst
the plaintiff. It is a notive or purpose other than bringing to

justice one who violated the crimnal |aw See, e.g., Keys v.

Chrysler Credit Corp., supra, 303 Mil. at 408 n.7, 494 A 2d at 205

6 As this Court has recently reiterated, “[p]unitive danmages,
in essence, represent a civil fine.'"™ Ellerin v. Fairfax Savings,
337 M. 216, 242 n.13, 652 A 2d 1117, 1130 n.13 (1995), quoting
Enbrey v. Holly, 293 Md. 128, 142, 442 A 2d 966, 973 (1982).
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n.7; Exxon Corp. v. Kelly, supra, 281 Mil. at 701, 381 A 2d at 1133;
Krashes v. Wite, supra, 275 M. at 554, 341 A 2d at 801; Johns v.,
Marsh, supra, 52 Ml. at 332-333; Cooper v. Uterbach, supra, 37 M.
at 315. See also Delk v. Killen, supra, 201 Ml. at 383, 93 A 2d at
546 ("[t]he gist of the action is the putting of |egal process in
operation for the mere purpose of vexation or injury"); Boyd v.
Cross, supra, 35 Md. at 197 (malice and want of probabl e cause may
be established where "the accuser had no ground for proceedi ng but
his desire to injure the accused"). Consequently, the wongfu
notivation or purpose which forns the "malice" elenent of malicious
prosecution involves a state of mnd and wongful conduct which may
justify a punitive danages award.

Neverthel ess, our cases have permtted the elenent of
"malice" in a malicious prosecution action to be proven by
inference from a l|ack of probable cause for prosecuting the
plaintiff. Under certain circunstances, the validity of inferring
a wongful notive fromlack of probable cause may be questi onabl e.
Since lack of probable cause to institute a prosecution m ght
result from negligence, the |ack of probable cause does not

necessarily indicate a wongful notive.” In the present case, for

" In explaining that the inference from |l ack of probable
cause to malice in a malicious prosecution action is permssive,
rat her than mandatory, John Prentiss Poe stated that "cases may
readily be imagined where groundl ess charges, and al so charges
W t hout any reasonable or probable cause, nay be laid in perfect
honesty and good faith, and w thout any malicious or rancorous

(continued. . .)
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exanple, the plaintiff's theory regarding Bresnahan's |ack of
probable cause was that his investigation was inadequate.
| nadequacy of investigation does not nmean that Bresnahan's notive
was anything other than bringing a thief to justice.

As poi nted out above, since the opinion in Oaens-Illlinois v.
Zenobi a, supra, 325 Md. at 469, 601 A 2d at 657, a plaintiff nust
establish by clear and convincing evidence the basis for any award
of punitive damages. Permitting a wongful notive to be inferred
froma | ack of probable cause is not consonant with this "clear and
convi nci ng" standard of proof. Furthernore, permtting punitive
damages to be assessed on the basis of such "inplied nmalice" is not
consi stent wth our recent cases holding generally that punitive
damages shoul d only be awarded where there exists hei nous conduct,
characterized by fraud, ill will, spite, evil notive, conscious
wrongdoing, or intent to injure. See Ellerin v. Fairfax Savings,
supra, 337 Md. at 227, 652 A 2d at 1122; Konornik v. Sparks, supra,
331 Md. at 725, 629 A 2d at 723; Adans v. Coates, supra, 331 Ml. at
13, 626 A 2d at 42.

Henceforth, for punitive danages to be allowable in
mal i ci ous prosecution actions, a plaintiff nmust establish by clear

and convi nci ng evidence the defendant's wongful or inproper notive

(...continued)
feeling or inproper notives, or, indeed, any consciousness of
wrongdoi ng." Poe, Pleading & Practice in Courts of Commobn Law, 8§
196, at 148 (Tiffany ed., 1925).
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for instigating the prosecution. Al t hough the jury may draw an
i nference of such notive fromlack of probable cause for purposes
of conpensatory danmages, it may not rely on the inference in
considering punitive damages. As with simlar nodifications of
common |aw principles, this change applies to the instant case and
to all trials commencing on or after the date this opinion is
filed. Owens-Illinois v. Zenobia, supra, 325 Mi. at 470, 601 A 2d
at 657-658.

The record in the present case contains no evidence of
actual malice on the part of the defendants. As previously
di scussed, the plaintiff tried her case on the theory that
Bresnahan, the | oss prevention nmanager, had perfornmed an i nadequate
investigation before initiating the crimnal prosecution against
her, and that Montgonmery Ward was responsible for his tortious
action. This theory was consistent with a finding that Bresnahan
had negligently, rather than maliciously, begun | egal proceedings
agai nst W /I son. The trial court's instructions to the jury,
w thout objection from the defendants, alternatively defined
"mal i ce" under a negligence standard. Moreover, the jury was
permtted to infer "malice" from a finding of |ack of probable
cause.

The evidence at trial did not suggest that Bresnahan acted
maliciously. Wile the plaintiff's testinony that she had never

made a credit card purchase at Montgonery Ward conflicted with the
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testinmony of Holnmes and Fuller about her alleged unauthorized
credit card use, the evidence that Holnes and Fuller had told
Bresnahan that WIson had nade unaut horized credit transactions was
uncontradi cted. Bresnahan, Holnes and Fuller each testified that
Br esnahan had received such information during the course of his
i nvestigation, and there was no evidence to the contrary.

Under these circunstances, there was insufficient evidence
fromwhich the jury could have concluded that Bresnahan acted from
a wongful notive when he initiated Wlson's crimnal prosecution.
Consequently, the award of punitive damages cannot stand.

JUDGMVENT OF THE COURT OF SPECI AL
APPEALS AFFIRMED I N PART AND
REVERSED I N PART. CASE REMANDED
TO THE COURT OF SPECI AL APPEALS
WTH DIRECTIONS TO AFFIRM THE
CRCUT COURT'S JUDGMVENT FOR
COVPENSATORY DAVMAGES AND TO
REVERSE THE CIRCUT COURT' S
JUDGVENT FOR PUNI TI VE DANVAGES.
COSTS IN TH'S COURT AND IN THE

COURT _OF SPECI AL APPEALS TO BE
EQUALLY DI VI DED

Concurring Opinion foll ows next page:
Raker, J., concurring:

| join in the judgnent of the Court and joinin Parts I, II, and
11 of the opinion. The Court states in footnote 6 that " inplied
malice' in the sense of gross negligence can no |onger formthe
basis of any punitive danages award in Maryl and, regardl ess of the

nature of the underlying tort." | wite separately because,
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al though | agree that gross negligence is insufficient to support
a punitive danmages award, gross negligence plus should be consid-
ered the legal equivalent of actual nmalice.
| agree with the concurring opinion of Judge MAuliffe in
Konorni k v. Sparks, 331 Md. 720, 629 A 2d 721 (1993), wherein he
stated that "outrageous conduct sufficient to support a conviction
for second degree nmurder under the “depraved heart' theory should
be treated as the | egal equivalent of actual malice, and shoul d be
sufficient to permt consideration of an award of punitive
damages. " 1d. at 731, 629 A 2d at 726 (McAuliffe, J., concurring).
| woul d adopt the test fornulated by Judge MAuliffe:
"A person who is actually aware that his [or her]
action involves a clear and serious danger of sub-
stantial harm to the plaintiff or anyone in the
plaintiff's class, and who unreasonably takes such
action wth flagrant indifference as to whether
anyone wll be harned or not, should be |iable for
punitive damages if his [or her] conduct causes the
foreseeable harm This type of outrageous conduct,
bei ng just short of intentional harm warrants such
a sanction. Al t hough the requisite conduct and
state of mnd will often include gross negligence,
the test would not be nmet by a showing of gross

negl i gence al one."
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ld. at 732, 629 A 2d at 727 (McAuliffe, J., concurring) (quoting
Ownens-Illinois v. Zenobia, 325 M. 420, 477-78, 601 A 2d 633, 661
(McAuliffe, J., concurring)). Because the conduct of the defen-
dants in this case does not neet that test, | agree that the

j udgnment shoul d be reversed.

Di ssenting Opinion foll ows next page:

Di ssenting Opinion by Bell, J.:

| dissent. | agree with the Court of Special Appeals when it
concluded that the Circuit Court for Prince George's County

"correctly instructed the jury that a finding of inplied malice
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could support an award of punitive damages in this case."

Mont gonery Ward v. WIlson, 101 MJ. App. 535, 548-49, 647 A 2d 1218,

1225 (1994). See also ny dissenting opinions in Osvens-11linois v.

Zenobi a, 325 Md. 420, 478, 601 A 2d 633, 661 (1992) and Konornik v.

Sparks, 331 Md. 720, 740, 629 A 2d 721, 731 (1993).
Nor do | agree with the mpjority's conclusion that "[t]he
evidence at trial did not suggest that Bresnahan acted mali -

ciously." M. : : A2d __ , _ (1995) [Majority op.

at 41]. The nmajority opines that the plaintiff's testinony denying
maki ng credit card purchases at Montgonmery Ward, did not conflict
wth the testinony by two of her accusers that they inforned
Bresnahan that the plaintiff had nmade the unauthorized credit
transactions. That testinony, the majority asserts, was uncontra-
dicted. | do not agree.

Al t hough indirect, the contradiction is inplicit and sharp. The
jury was not required to, and did not, believe the defense
testinony. Indeed, given the sharpness of the contradiction and
the fact that the plaintiff's version of the facts could not be
reconciled with that of the defense the jury very likely determ ned
t hat the defense evidence, concerning the source of Bresnahan's
knowl edge of the plaintiff's wongdoing was fabricated. That
certainly would establish the nmalice necessary to support the award

of punitive damages.
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