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The United States Court of Appeals for the Fourth GCrcuit,
pursuant to the Maryland Uniform Certification of Questions of Law
Act, Maryland Code (1974, 1989 Repl. Vol ., 1993 Cum Supp.) 88§ 12-
601 to 12-609 of the Courts and Judicial Proceedings Article, and
Maryl and Rul e 8-305, has certified the follow ng question to this
Court:

Whet her the County Council for Montgonery
County, sitting as the D strict Council, had
the authority under state |law to enact zoning
| egislation that had the effect of prohibiting
the Pan Anmerican Health Organi zation ("PAHO")
from locating its headquarters in a
residentially-zoned area in Montgonery County.

This case arises out of PAHO s attenpt to relocate its
headquarters from Washington, D.C., to residentially zoned property
i n Chevy Chase, in Mntgonery County, Maryland. After PAHO entered
into a purchase agreenent for a parcel in Chevy Chase, Mntgonery
County enacted Zoning Text Amendnent No. 93014. The Zoning Text
Amendnent effectively bl ocked PAHO fromlocating its headquarters
on the parcel it had sel ected.

PAHO filed this action in the United States District Court for
the District of Maryland, nam ng Montgonery County and the County
Council as defendants and seeking to invalidate the Zoning Text
Amendrent on various state and federal grounds. The District Court
granted summary judgnent in favor of the County. PAHO appeal ed,

and the Fourth Grcuit certified to this Court the question of |aw

guot ed above. W answer the certified question in the affirmative.



In order to understand the facts of this case, it is necessary
to exam ne the zoning authority of Mntgonery County. Montgonery
County is a charter county under the Hone Rul e Anendnent. See M.
ConsT. art. Xl -A Section 5 of Maryland Code (1957, 1990 Repl
Vol ., 1993 Cum Supp.) Article 25A, known as the Express Powers
Act, enunerates the powers that are granted to and conferred upon
any county that forns a charter under the provisions of the Hone
Rul e Amendnent .

Mont gonery County's zoni ng power, however, derives exclusively
from the Regional District Act. Mossburg v. Montgonery County,
Ml., 329 MJ. 494, 502, 620 A 2d 886, 890 (1993); Chevy Chase View
v. Rothman, 323 M. 674, 685, 594 A 2d 1131, 1136 (1991). The Act,
enacted in 1939 and currently codified in Article 28 of the
Maryl and Code, creates the Regional D strict, which now enconpasses
all of Mntgonmery County and nost of Prince CGeorge's County.
Maryl and Code (1957, 1990 Repl. Vol., 1993 Cum Supp.) Art. 28, §
7-103.1

The Regional District Act establishes two nechanisns for | and
use planning. The first nmechanismis through zoning. Under the

Regional District Act, the county councils of Mntgonery and Prince

1 Unl ess otherwise indicated, all statutory citations herein
are to Maryl and Code (1957, 1990 Repl. Vol., 1993 Cum Supp.)
Art. 28.
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CGeorge's Counties each serve as "the district council for that
portion of the regional district lying within [the] county.” Art.
28, 8 8-101(a). Each district council "may by ordi nance adopt and
amend the text of the zoning ordinance and may by resol ution or
ordi nance adopt and anend the map or maps acconpanyi ng the zoning
ordi nance text." I1d. 8 8-101(b)(2). Thus, the Mntgonery County
Counci | has been designated as the District Council and has broad
authority to adopt and anend the text of the zoning ordinance to
regul ate "the location and uses of buildings and structures.” Art.
28, 8§ 8-101(b)(2)(v).

The second nechanism is known as the mandatory referral
process. Under the Regional District Act, the Maryl and-Nati ona
Capital Park and Planning Comm ssion ("M NCPPC') is enpowered to
adopt "a general plan for the physical developnent of the
[ Regional] District."”™ 1939 Maryland Laws ch. 714, § 4, at 1489
(codified as anended at Art. 28, § 7-108). Section 7-112 of
Article 28 (the "mandatory referral provision") provides that
proposals for certain public projects shall be referred to the M
NCPPC for non-binding review. The statute states in pertinent
part:

[NNJo road, park, or other public way or
ground, no public (i ncl udi ng federal)
buil dings or structures, and no public
utility, whether publicly or privately owned,
shal |l be |ocated, constructed, or authorized
in the regional district until and unless the

proposed |ocation, <character, grade, and
extent thereof has been submtted to and
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approved by the [M NCPPC . In case of
di sapproval, the [M NCPPC] shall conmunicate
its reasons to the State, federal, county
muni ci pal , or district board, body, or
official proposing to |ocate, construct, or
aut hori ze such public way, ground, building,
structure, or utility. Thereupon the board,
body, or official in its discretion my
overrul e the di sapproval and proceed.

Art. 28, 8§ 7-112 (enphasi s added).

Wth this statutory framework in mnd, we now turn to the

specific facts of this case.

B

PAHO was created in 1924 by the Pan Anerican Sanitary Code
Treaty to pronote and coordinate certain public health related
activities in the Wstern Hem sphere. PAHO now serves as the
Regional Ofice of the Wrld Health Oganization and the
Speci ali zed Organi zation for Health of the Organization of Anmerican
St at es. The nmenbership of PAHO is conposed of thirty-eight
countries, including the United States, which is a charter nenber
of PAHO its host nation, and the source of sixty percent of its
f undi ng. In 1960, PAHO was designated a "public international
or gani zati on" pur suant to the International Or gani zati ons
| mmunities Act, 22 U S. C 8§ 288-288(j) (1988 & Supp. V 1993).
Exec. Order No. 10,864, 3 C.F.R 398 (1959-1963).

In 1990, PAHO began |ooking for a new site for its
headquarters, which is currently located in the District of

Col unbi a. During this search, Thomas M Tracy, PAHO s Chief
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Adm nistrator, wote to Mntgonery County Executive Neal Potter,
informng himthat PAHO was considering a nove to the County and
seeking "the County's concurrence that PAHO s proposed headquarters
would be permtted in . . . residential zones." Tracy
characterized PAHO as a "publicly owned or publicly operated use"
under Montgonery County Code 8§ 59-C-1.31(d) (1994), which all ows
such uses without restriction in residential zones.

As a result of Tracy's letter and additional contacts between
PAHO and the County, Joyce R Stern, then Mntgonery County
Attorney, sent a nmenorandum to the director of the Montgonery
County Departnment of Environnental Protection, concluding that
"PAHO may develop its new building in Mntgonery County w thout
regard to zoning restrictions on use." PAHO was inforned of
Stern's conclusion. Robert W Marriott, Jr., Drector of the M
NCPPC, also wote to PAHO indicating that its headquarters would
not be subject to the County zoning | aws. I n August 1993, PAHO
entered into a purchase agreenent for 18.5 acres of residentially
zoned land in Chevy Chase, at the southeast corner of the
i ntersection of Connecticut Avenue and Jones Bri dge Road.

On Septenber 21, 1993, three nenbers of the Mntgonery County
Council, sitting as the District Council for Mntgonmery County,
introduced the Zoning Text Anmendnent "for the purpose of
controlling the location and devel opnent of new, expanded or
relocated facilities for Foreign Mssions and International

Or gani zations. " The Zoning Text Amendnent defined the terns



-6-
"Chancery," "Enbassy," "Foreign Mssion," and "International
Organi zation," and declared that such facilities are "not
publicly owned or publicly operated use[s] for purposes of [the
Mont gonmery County Zoning Ordinance]." Under the Zoning Text
Amendnent, international organizations are considered "primarily
office uses”" and are not permtted in residential zones. The
Zoni ng Text Amendnent was enacted on Novenber 30, 1993, by the
County Council and becane effective on that date.

Aggrieved by its inability to develop the subject site as
pl anned, PAHO filed a federal suit alleging that the Zoning Text
Amendnent was invalid because the County |acks zoning authority
over public international organizations. PAHO clainmed that its
facility was a public building within the nmeaning of the Regional
District Act, and thus would be subject to mandatory, non-binding
referral under 8§ 7-112, not County zoning | aws.?

On cross-notions for summary judgnent, United States District
Judge Deborah K. Chasanow ruled in favor of the County on al
counts. Judge Chasanow held that "the enabling |egislation
authorizing the District Council for Mntgonery County to adopt
regul ati ons concerning zoning and | and use authorizes the [Zoning

Text Anmendnent] despite its inpact on public international

2 PAHO al so all eged that the Zoning Text Anendnent viol ates
the Equal Protection O ause of the Fourteenth Anendnent to the
United States Constitution and Article 24 of the Maryl and
Decl aration of Rights and inpermssibly interferes with federal
authority to regulate foreign rel ations.



-7-
organi zations." Pan Anerican Health Organi zation v. Mntgonery
County, M., No. DKC 93-3982, slip op. at 15 (D. Md. Mar. 14, 1994)
("Slip Qpinion"). PAHO noted its appeal to the United States Court
of Appeals for the Fourth CGrcuit. After oral argunent, the Court

of Appeals filed an Order of Certification with this Court.

.

PAHO makes two arguments in support of its position that the
County | acked the power to enact the Zoning Text Amendnent. First,
PAHO contends that, under the precedents of this Court interpreting
the Regional District Act and simlar statutes, Mntgonery County
| acks the power to apply its zoning laws to public international
organi zati ons, because the State has not expressly authorized the
County to exercise such power. Second, PAHO contends that the
Zoning Text Anmendnent is preenpted by 8 7-112, which establishes
the mandatory referral process for public buildings.

We hold that Montgonmery County has the power to enact zoning
restrictions that apply to international organizations and that
Maryland |aw does not confer on PAHO any inmmunity from such

restrictions.

L1l
PAHO s first argunment is that Mntgonery County |acks the

power to regulate the | and use decisions of public international
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organi zations because the Regional District Act does not
specifically authorize the County to exercise power over such
organi zations. W find no nerit in this argunent.

In the nore general formof this argunent, PAHO urges that the
County cannot inpose any zoning restrictions that are not
specifically provided for in the Regional District Act; thus,
because the Regional District Act does not expressly authorize the
zoning of international organizations, the County |acks power to
enact such zoning. This argunent is based on our decision in
Mossburg v. Montgonery County, M., 329 M. 494, 620 A 2d 886
(1993), which involved the County's supermajority requirenent for
the granting of special exceptions to the zoning ordi nance. See
Art. 28, § 8-110. W held that this requirenent was invalid
because it was not expressly authorized by the Regional D strict
Act. Mossburg, 329 Md. at 508, 620 A 2d at 893.

We do not regard this case as anal ogous to Mossburg. The
di spute in Mssburg concerned the procedural rul es established by
Mont gonery County for exercising a portion of its zoning power, not
the scope of the power itself. Noting that a supermgjority
requi rement was explicitly authorized or nmandated in other parts of
the Regional District Act, we concluded that the General Assenbly
did not intend to permt a supermgjority requirenment where it did

not expressly address the subject. 1d. at 505, 620 A 2d at 892.



-0-

This case, by contrast, involves the State's general
del egati on of zoning power to the County. The relevant statute, 8§
8-101 of Article 28, does not identify the individuals and entities
that will be subject to the County's zoning |aws. In this
situation, if public international organizations were exenpt from
zoni ng because they are not specifically nentioned in 8 8-101, then
everybody woul d be exenpt.

In the second, nore specific version of this first argunent,
PAHO asserts that the exercise of zoning power over public
i nternational organizations requires express authorization because
such organizations are governnental or quasi-governnental in
nature. This contention is based on the conmmon-|aw principle that
the State is ordinarily not subject to its own enactnents unless it
clearly manifests the intent to be bound by them W cited this
principle in Gty of Baltinore v. State, 281 M. 217, 378 A 2d 1326
(1977), where we relied on a description by Justice Story that we
had previously quoted in State v. MIlburn, 9 GII 105 (M. 1850):

CGeneral Acts of the Legislature are neant
to regulate and direct the acts and rights of
citizens, and in nost cases, the reasoning
applicable to them applies wth very
different, and often contrary force, to the
government itself. It appears to ne,
therefore, to be a safe rule, founded in the
principles of the conmon |aw, that the general
words of a statute ought not to include the
government, or affect its rights, unless that

construction be clear and undi sputable upon
the text of the Act.
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281 M. at 223-24, 378 A .2d at 1329 (quoting MIlburn, 9 GII at
118).

Thi s passage expresses the viewthat the State is not governed
by its own enactnents. This doctrine is often invoked in
determ ning whether a particular statute binds the State or its
instrumentalities. See, e.g., Gty of Baltinore v. State, 281 M.
at 223-24, 378 A 2d at 1329-30 (relying on this doctrine in holding
that the State could construct a prison in Baltinore Cty w thout
regard to zoning restrictions). In this passage, however, the word
"governnent" refers only to the State of Mryland and its
instrunentalities, not to all levels of governnment. PAHO is not
part of and does not derive its existence from the State of
Maryl and. Therefore, Justice Story's maximis sinply irrelevant in

t hi s cont ext.

I V.

PAHO s second argunent is that even if it is within the reach
of County zoning | aws, the nmandatory referral provi si on
affirmatively exenpts it from such |aws. This argunent is
predi cated on PAHO s characterization of itself as "public." W
di sagree with this premse. W find that the context of the word
public wthin 8 7-112 nmakes clear that the term does not enconpass

organi zati ons such as PAHO.
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PAHO relies on three authorities to support the assertion that
it is public: the plain neaning of the word public; a construction
of this term by the Maryland Attorney Ceneral, see 74 Op. Att'y
Gen. 221 (1989); and PAHO s designation as a public international
organi zati on under the International Oganizations Imunity Act, 22
U S C § 288 (1988 & Supp. V 1993).

We agree that the term public, in combn usage, would
enconpass PAHO. See Wbster's Third New International Dictionary
1836 (1963) (defining public as, inter alia, "authorized or
adm ni stered by or acting for the people as a political entity").
Nevert hel ess, while the plain nmeaning of a word is the appropriate
starting point for our analysis, Kaczorowski v. Cty of Baltinore,
309 Md. 505, 513, 525 A 2d 628, 632 (1987), the word nust be
construed "in the context of the statute as a whole," Forbes v.
Harl eysville Mitual, 322 M. 689, 697, 589 A 2d 944, 948 (1991)
(citations omtted).

In this case, the context of the word public indicates that
the General Assenbly's reference was narrower than the ordinary
usage of that term m ght suggest. Section 7-112 provides that
proposals for certain devel opnment projects nmust be referred to the
M NCPPC. The statute goes on to say that if the MNCPPC rejects a
proposal, it "shall communicate its reasons to the State, federal,
county, nmunicipal, or district board, body, or official proposing

to locate, construct, or authorize such public . . . building."
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Art. 28, § 7-112 (enphasis added). By indicating that only State,
federal, county, nunicipal, or district governnents can receive
answers from the M NCPPC regarding |land use proposals, 8§ 7-112
makes clear that only those entities wll be submtting such
proposal s.

Thus, the list in 8 7-112 delimts the scope of the word
public. Those entities that are included in the list are subject
to non-binding referral in lieu of zoning laws; entities that do
not appear on the list mnust conply with the County's zoning
ordinance. The fact that international organizations do not appear
on the list in 8 7-112 provides convincing evidence that the
CGeneral Assenbly did not intend to exenpt such organi zations from
the operation of zoning laws wthin the Regional D strict.

The Attorney General's opinion upon which PAHO relies does not
contradict this analysis. In the opinion, the Attorney General
concluded that a conbination gas station and conveni ence store,
al t hough open to the general public, was not a "public building"
wi thin the neaning of the State Pl anni ng and Zoni ng Enabling Act,
see Maryland Code (1957, 1988 Repl. Vol., 1993 Cum Supp.) Art.
66B, § 3.08. 74 Op. Att'y Gen. at 221. Noting simlarities
between this statute and Article 28, 8 7-112, the opinion decl ared,
"The | anguage of 8 7-112 is clear[] that the facilities addressed
are those in which a governnental entity has a significant and

continuing interest.” Id. at 225 n.4. The opinion also defined
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public buildings as buildings that "fulfill a governnental
responsibility or duty,” id. at 228, and are "constructed under
governnent direction using public or quasi-public funds,"” id. at
225.

PAHO contends that the United States governnent has a
"significant and continuing interest” in the PAHO facility and that
the facility is therefore public within the neaning of 8 7-112, as
construed by the Attorney General. The fallacy in this argunent is
that the opinion only states that a facility is not public w thout
the requisite interest; the opinion does not enbrace the inverse
proposition that a facility is public if sone governnental or
quasi -governnmental entity has a significant interest in it.
Al t hough we have defined public nore narrowy than the Attorney
CGeneral, this stems not from conflicting interpretations, but
rather fromthe fact that we are addressing a quasi-governnment al
organi zation while the Attorney General was considering a purely
private entity. In fact, as we explain below in Section V, we
share the Attorney GCeneral's conclusion that the word public
applies only to entities that are exenpt from zoni ng.

Finally, PAHO notes that it was designated a public
i nt ernati onal organi zati on  pursuant to the | nt er nat i onal
Organi zations Imunities Act ("IOA"). See 22 US. C 8§ 288. It is
not entirely clear what PAHO intends by this observation. [|f PAHO

is claimng that, because it is "public" within the neaning of the
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IO A then it is also "public" under § 7-112, we are not convi nced.
The use of the word in the federal statute is not controlling on
our interpretation of a state law, furthernore, in light of the
fact that the Regional District Act predates the federal statute
and relates to a distinct purpose, the neaning of "public" within
the IOA is not even persuasive.

Al ternatively, PAHO m ght be claimng that, under the federal
statute, it is a federal entity. W grant that if PAHO is clothed
with the sovereignty of the United States, then it is inmmune from
Maryland zoning authority and mandatory referral would be
appropriate for review of the proposed headquarters. This issue
i nvolves the application of a federal statute, however, and it is
t heref ore beyond the scope of the question certified to us by the
Fourth Grcuit.

For the reasons stated, we hold that, as a matter of Maryl and
law, PAHO is not public within the neaning of 8§ 7-112 and is

subj ect to the zoning ordi nance of Montgonery County.

V.

We have concluded that the word public enconpasses only the
federal, State, and | ocal governnents, as indicated in the text of
8§ 7-112. The salient characteristic of these entities, in this
context, is that all are already exenpt fromthe enactnents of the
district councils. Under the Suprenmacy O ause of the United States

Constitution, US. Const. art. VI, cl. 2, the federal governnent is
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exenpt from any exercise of state or |ocal power. M Cul | och v.
Maryl and, 17 U. S. (4 Weat.) 316, 4 L. Ed. 579 (1819). As for the
State, the common |aw provides that it is not bound by |ocal zoning
ordi nances unl ess the CGeneral Assenbly clearly indicates a contrary
i ntent. Cty of Baltinore v. State, 281 M. 217, 223, 378 A. 2d
1326, 1329 (1977). Local governnments, as instrunentalities of the
State, enjoy this sanme common-law i nmunity. d ascock v. Baltinore
County, 321 M. 118, 581 A 2d 822 (1990).

If 8 7-112 is construed to apply only to | and use deci si ons by
the governnments of the United States, Miryland, and the |oca
governments within the Regional District, then the statute does not
create any immunities, but instead enconpasses only those
governnents that are already beyond the reach of the district
councils' authority. In other words, rather than conferring any
additional exenptions, the statute nerely inposes precatory
[imtations on the | and use decisions of those entities that are
not bound to conply with zoni ng | aws.

The Maryl and Attorney Ceneral, construing a simlar provision
of the State Pl anning and Zoni ng Enabling Act, Maryland Code (1957,
1988 Repl. Vol., 1993 Cum Supp.) Art. 66B, 8§ 3.08, apparently
reached the sane conclusion. The Attorney General wote, "[T]he
scope of 8§ 3.08 nmust be determ ned by reference to the uses that
are generally exenpt from planning and zoning controls."” 74 Op.

Att'y Gen. 221, 226 (1989). The United States District Court,
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relying in part on the Attorney Ceneral's opinion, |ikew se reached
the conclusion that § 7-112 applies only to those |and use
decisions that are exenpt from the zoning ordi nance under other
provi sions of Maryland or federal law. Slip Opinion, supra, at 8-
9.

For the reasons stated above, we find that the County Counci l
for Montgonmery County, sitting as the District Council, had the
authority under Maryland |aw to enact zoning |egislation that had
the effect of prohibiting the Pan Arerican Health O gani zation from
|l ocating its headquarters in a residentially zoned area in

Mont gonmery County.

CERTI FI ED QUESTI ON ANSWERED AS
SET FORTH ABOVE. COSTS IN TH S
COURT _TO BE DIVIDED EQUALLY
BETWEEN THE PARTI ES.




