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This case arises out of a declaratory judgnent action
commenced by Anerican Mtorists Insurance Conpany ("Anerican
Mot orists") against ARTRA Goup, Inc. ("ARTRA'") in the Grcuit
Court for Baltinmore City on April 29, 1992. The facts underlying
the comencenent of that declaratory judgnent action are as
fol |l ows.

In 1980, Sherwin-WIllians Conpany ("Sherwin-WIIlians")
purchased from ARTRA a paint manufacturing factory located in
Baltinore City on Hollins Ferry Road (the "Hollins Ferry Site").!
After the sale, the Maryland Departnent of the Environment required
that Sherwin-WIllianms investigate and renedy hazardous waste
contam nation in the soil and groundwater at the Hollins Ferry
Site. In Decenber, 1991, Sherwin-WIllians filed suit in the United
States District Court for the District of Maryland agai nst ARTRA
and other previous owners of the Hollins Ferry Site, seeking
recovery for the costs of investigation and renediation of the
Site. In its conplaint, Sherwin-WIllianms alleged that "nunerous
spills of hazardous substances and hazardous wastes were rel eased
at the Site during and as a result of regular operations of the
plant." The conplaint further alleged that hazardous substances

and hazardous wastes were rel eased t hrough discharge into the storm

1As set forth in Sherwin-WIlians conplaint in the
underlying suit, the plant purchased by Sherwin-WIIlianms was
operated by a conpany known as Baltinore Paint and Col or Works
from 1946 through 1960. 1In 1960, the Site was purchased by
Bal ti nore Paint and Chem cal Corporation, which |ater merged into
ELT, Inc. in 1975. 1In 1977, ELT, Inc. changed its nanme to Dutch
Boy, Inc. [In 1981, Dutch Boy, Inc. changed its nanme to ARTRA.
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dr ai nage system through inproper filling of underground storage
t anks, and through the abandonnment of underground storage tanks at
the Hollins Ferry Site.

After receiving the Sherwn-WIllians conplaint, ARTRA
requested that American Motorists defend and i ndemnify ARTRA in the
Sherwin-WIllianms suit. Anerican Mdtorists had i ssued a series of
ni ne conprehensive general liability policies to ARTRA and its

predecessor conpani es, covering a period fromApril 1, 1976 through

April 1, 1985. ARTRA and its predecessor conpanies were
headquartered in Northfield, Illinois. Anmerican Mtorists was al so
headquartered in Illinois and the policies were all countersigned
on behal f of Anerican Mdtorists in Illinois. Each policy contained

a pollution exclusion which limted the scope of coverage. This
excl usion precluded coverage for:

"bodily injury or property damage ari sing out
of the discharge, dispersal, rel ease or escape
of snoke, vapors, soot, funes, acids, alkalis,
toxic chemcals, liquids or gases, waste
materials or other irritants, contam nants or
pollutants into or upon |and, the atnosphere
or any water course or body of water; but this
excl usion does not apply if such discharge
di spersal, release or escape is sudden and
acci dental . "

Anmerican Mtorists had also issued a Conprehensive Catastrophe
Unbrella Policy to ARTRA which was in effect from 1976 to 1978.
This wunbrella policy contained simlar pollution exclusion
| anguage.

Anmerican Mdtorists refused ARTRA's request to defend and
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i ndemmi fy ARTRA, based on the pollution exclusions contained in the
applicable policies.? American Mdtorists then filed a conpl aint
for declaratory judgnent in the Crcuit Court for Baltinore Cty,
seeking a determnation by that court that, under the applicable
i nsurance policies, American Mtorists owed no duty to defend or
indemmify ARTRA in the Sherwin-WIllianms suit.

ARTRA filed an answer to the conplaint for declaratory
judgnent, arguing that at a mninmum American Mtorists owed a duty
to defend ARTRA in the Sherwin-WIllians suit because the
all egations of the Sherwin-WIllians conplaint gave rise to a
potentiality of coverage under the applicable policies. ARTRA
subsequently filed a notion to dismss arguing that key factua
i ssues determ native of the duty to indemify were intertwined with
facts to be determned at trial. At the hearing onits notion to
dism ss, ARTRA asserted that, wunder the doctrine of |ex |oci

contractus, Illinois law controlled the substantive issues and

that, under Qutboard Marine v. Liberty Miut. Ins., 607 N E. 2d 1204

(rrr. 1992), Illinois law holds the pollution exclusion at issue to
be anmbi guous. Such anbi guity, ARTRA argued, rmust under Illinois
| aw be construed in favor of the insured. |In response, Anerican

Motorists nmoved for summary judgnment and argued that the court

2In addition to the pollution exclusion, Anerican Mtorists
rai sed several other defenses which it clainmed precluded it from
bei ng obligated to defend and i ndemmi fy ARTRA. These defenses
have not been rai sed on appeal and are not relevant to our
resolution of the issues before us.
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should apply the principle of renvoi and that a Maryland court
should l ook to the entire body of Illinois law, including Illinois
conflict of law principles and determ ne whether Illinois would
apply Maryland | aw for a decision on the coverage issues presented.
American Motorists argued that, in the instant case, Illinois would
apply the law of Maryland to the underlying dispute since Illinois
conflict of lawrules apply the "nost significant contacts" test of
Rest at enent (Second) Conflict of Laws 88 188 and 193 (1971).
Section 193 provides that the validity and rights created by a
casual ty insurance contract are determ ned by:

"the local law of the state which the parties

understood was to be the principal |ocation of

the insured risk during the term of the

policy, unless with respect to the particul ar

i ssue, sone other state has a nore significant

relationship ... to the transaction and the

parties, in which event the local |aw of the

other state will be applied."”
Thus, Anmerican Mtorists argued because, under 8 193, the validity
of and rights created by an insurance policy are determ ned by the
| aw of the state where the risk is |ocated and because the risk of
pollution was located in Maryland, Illinois choice-of-law rules
woul d dictate the application of Maryland law to the substantive
i ssues in the case.

At argunent on Anerican Mtorists's notion for summary

judgnent, the trial judge (Ward, J.) noted that the place of

contracting was Illinois. Nonetheless, the trial judge held that

Maryl and substantive |aw woul d apply both because Illinois would
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itself apply Maryland | aw and because of Maryland' s public policy
with regard to environnental issues. The court found that under

the Court of Special Appeals's decisionin Bentz v. Mutual Fire, 83

Md.  App. 524, 575 A 2d 795 (1990), the terns "sudden" and
"accidental" in the |anguage of the pollution exclusions were
unanbi guous and there was no potentiality for coverage under the
Anerican Mdtorists policies. The court therefore granted American
Motorists's notion for summary judgnent on the declaratory judgnment
action and denied ARTRA's notion to di sm ss.

ARTRA appeal ed to the Court of Special Appeals which reversed
and held that the trial court was incorrect both as to choice of

| aw and the potentiality of coverage. See ARTRA Group v. Anerican

Mot orists, 100 Md. App. 728, 741-42, 642 A 2d 896, 902-03 (1994).

The Court of Special Appeals held that the doctrine of renvoi was

not accepted in Maryland, nor had Maryl and accepted Restatenent 8§
193's significant relationship analysis. ARTRA, 100 Md. App. at
736-37, 642 A . 2d at 900. The Court of Special Appeals held that

Maryl and foll owed the doctrine of |ex loci contractus and that the

Maryl and court should therefore look to the substantive |aw of

II'linois, but not to Illinois's choice-of-law rules. ARTRA 100
M. App. at 736-38, 642 A 2d at 900-02. The court further held
that although the Maryland |egislature had "expressed a strong
public policy regarding the protection of the Iand and citizens of
Maryl and from pollution ... Maryland has no strong public policy

regardi ng who pays for the clean-up. That issue is controlled by
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the contract between insured and insurer."” ARTRA, 100 Md. App. at
739, 642 A . 2d at 901 (enphasis in original). Wth regard to the
duty to defend, the internedi ate appellate court held that under
either Maryland or Illinois law, "there are allegations [in the
Sherwi n-WIIlianms conplaint] that at |east sone of the pollution at
the Site occurred under circunstances that m ght well be deened to
be “sudden and accidental.'" ARTRA, 100 Md. App. at 740, 642 A 2d
at 902. Thus, a potentiality for coverage existed. 1d. As to the
duty to indemify, the court held that there were facts which
remained to be determned at trial as to whether the contam nation
that occurred was sudden and accidental and that if in fact the
contam nation was found at trial to be sudden and accidental,
American Mtorists would have to i ndemmify ARTRA. ARTRA, 100 M.
App. at 741, 642 A 2d at 903. Anerican Mtorists petitioned for a
wit of certiorari, which we granted to consider the issues raised

in the instant case.

l.

In determning the issues presented in the instant case, we
initially point out that, for the purpose of this opinion, we nust
assume that Illinois choice-of-law rules would dictate the
application of Maryland law to the substantive issues in the
present case. In granting summary judgnent, the trial judge
apparently found Maryland |aw applicable both because Illinois

would itself apply Maryland | aw and because of Maryland' s strong
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public policy on the issue. In its brief before the Court of
Speci al Appeal s, ARTRA acknow edged that the trial judge "ruled
that Illinois would apply Maryland | aw for purposes of conflict of
law analysis in interpreting issues of coverage" and Anmerican
Motorists agreed with the trial judge's finding, contending that
“lI'llinois would apply the law of Maryland in resolving the
decl aratory judgnent case." The Court of Special Appeals assuned
that Illinois would apply Maryland | aw "because of [Illinois's] own
| aw regarding choice of law" Artra, 100 Ml. App. at 738, 642 A 2d
at 901. Inits petition for certiorari, American Mtorists began
its renvoi argunment with the recognition that the trial judge had
found that Illinois choice-of-law rules wuld lead to the
application of Maryland | aw
"In its analysis, the ~circuit court
concl uded that Maryland | aw applied under the
choi ce-of -1 aw doctri ne known as renvoi. Under
this doctrine, a court applies the |aw of the
state where the insurance contract was entered
into unless that state, under its own internal
choi ce-of -l aw rul es, would apply Maryl and | aw.
The insurance contracts at issue were entered
into in Illinois. However, because Illinois
woul d apply Maryland |l aw -- out of recognition

that Maryland is the |ocation of the risk and
has the nost significant public policy

i nt er est in I nsur ance cover age i ssues
involving clean up of polluted lawwthin its
borders -- the circuit court applied Maryl and
| aw. "

ARTRA did not dispute this assertion in its answer to the petition
for certiorari, nor did it file a cross petition raising the issue

that the trial judge was wong in concluding that Illinois choice-



- 8-
of-law rules would lead to the application of Maryland | aw. See
Mi. Rule 8-131(b)("[T]he Court of Appeals ordinarily will consider
only an issue that has been raised in the petition for certiorari
or any cross-petition and that has been preserved for review by the
Court of Appeals."). That issue is therefore not properly before
us and we nust assune for purposes of this opinion that the trial
court was correct in finding that Illinois would apply Mryl and
I aw.

Anmerican Mdtorists's first suggestion is that we recognize

that the rule of lex loci contractus is antiquated and should be

abandoned in favor of sone form of the nore nodern approaches to
choice of law such as the one advocated by Restatenent (Second)
Conflict of Laws. These "nodern" choice-of -1 aw approaches differ
slightly in their methodol ogy, but generally exam ne the contacts
with the jurisdictions involved and attenpt to apply the |law of the
jurisdiction wth the nost significant interest in, and
relationship to, the contractual i1issue before the court. W shal

collectively refer to these approaches with the Restatenent term
"nost significant relationship” test. No attenpt will be nmade to
di scuss and differentiate the various, rather sim/lar approaches,
but we shall briefly discuss the Restatenent test. Based on our
hol ding on the renvoi issue, we need not give any consideration to
the intriguing question of whether Maryland' s traditional |ex |oci
contractus test shoul d be abandoned in favor of one of the "nodern"

nost significant relationship tests. American Mtorists's second
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suggestion is that we engraft the doctrine of renvoi to our body of
conflict of |aw rules. W need not determ ne today how far we
should go in incorporating the doctrine of renvoi, but we do adopt
a limted form of renvoi which will direct the application of
Maryl and | aw to resol ve the substantive issues in the instant case.

THE RESTATEMENT (SECOND) CONFLICT OF LAWS

The Restatenent's nost significant relationship test was
adopted by the Restatenent (Second) Conflict of Laws in 1971,
al t hough prelimnary drafts containing the approach were circul ated

as early as 1953. See 16 AmJur.2d Conflict of Laws 8§ 83, at 140

n.89 (1979). It is generally referred to as one of the "nodern
approaches,"” and it applies the |law of the place having the nobst
significant relationship to the contract issue in dispute. This
nost significant relationship” test is set forth in Restatenment 8§
188. Section 188 states:

"The rights and duties of the parties wth

respect to an issue in contract are determ ned

by the local law of the state which, wth

respect to that I ssue, has the nost

significant relationship to the transaction

and the parties...."
Section 188 also sets forth the factors that should be considered
in determ ning what state has the nost significant relationship.
These include the place of contracting, the place of negotiation of
the contract, the place of performance, the location of the subject

matter of the contract, and the domcil and place of business of

the parties. Section 193 further narrows the nost significant
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relationship test in the context of fire, surety or casualty
i nsurance contracts and finds that the state where the parties
understood to be the principal |ocation of the insured risk
typically will be the state with the nost significant relationship.

This nodern test enbodied by the Restatenent contrasts with

the rule of lex loci contractus, which requires that the

construction and validity of a contract be determned by the | aw of

t he place of making of the contract. See Allstate Ins. Co. V.

Hart, 327 Md. 526, 529, 611 A 2d 100, 101 (1992); Kramer v. Bally's

Park Place, 311 M. 387, 390, 535 A 2d 466, 467 (1988). The

Rest atenent test sacrifices sone of the certainty, sinplicity, and

predictability of the Lex loci contractus rule in favor of a rule

which gives the jurisdiction with the strongest interest in the
l[itigation the nost control over the outcone of the litigation. It
al so may be based, at least in part, on an assunption that the
parties to a contract m ght expect that the |law applied to contract
i ssues should be the law of the jurisdiction with the predom nant

contacts and concern in the outcone. See 16 Am Jur.2d Conflict of

Laws 8§ 83, at 141 (1979)("It is said that the nodern approach ..
enabl [es] the court, not only to reflect the relative interests of
t he several jurisdictions involved, but also to give effect to the
probable intention of the parties and consideration to the best
practical result.").

In the instant case, both parties cited Restatenent 8§ 188 and

193 in their briefs, agreeing that "lIllinois adheres to the nost
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significant interest approach"” and that "[p]ursuant to Restatenent
8§ 193, the rights created under an insurance contract are
determined by the local law of the state which the parties
understood was to be the principal |location of the insured risk."

See Dlanond State Ins. v. Chester-Jensen Co., 611 N E 2d 1083 (II1.

Ct. App. 1993); KNS Conpanies, Inc. v. Federal Ins. Co., 866 F.

Supp. 1121 (N.D. 111. 1994).

In Dianond State, supra, the Illinois Appellate Court held
that even though the insured was a Pennsyl vani a corporation, both
the insured and the insurer were principally located in
Pennsyl vania, and the insurance policies were delivered to the
insured in Pennsylvania, Pennsylvania law did not govern the
coverage issues. 611 N E 2d at 1094-95. Rather, the court applied
II'linois | aw because the coverage issues concerned a suit agai nst

the insured over a defective thermal bank system which the insured

had installed in a building in Illinois and, thus, the risk was
located in Illinois. D anond State, 611 N E 2d at 1095. The court
noted that:

"While ... section [193] does not

precl ude considerations of other factors in a
choice of law analysis, the "location of the
insured risk wll be given greater wei ght than
any other single contact in determning the
state of applicable |aw provided that the risk
can be located, at least principally in a
single state.""

Id. (quoting Restatenent (Second) Conflict of Laws 8§ 193, cnt. b,

at 611 (1971)).
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Recently, in KNS Conpani es, supra, a federal court in Illinois

applied Indiana aw in an environnmental coverage case involving a
polluted waste site in Indiana, even though the insured in that
case was an Illlinois corporation. 866 F. Supp. at 1125. The
court, applying Illinois' choice-of-law rules, relied on D anpond
State in concluding that where a policy potentially covers risks in
mul tiple states, the law of the state where the pollution took
pl ace shoul d govern. The court hel d:

"Al t hough KNS IS an I1'linois-based
corporation, all of the insurers' policies
provided it with coverage extending to all of
its operations, and the claim at issue stens
from the Uni ted St at es Envi r onnment al
Protection Agency's having asserted KNS
responsibility for the paynent of costs of
cleaning up an Indiana site where KNS sol vent
was treated by another conpany (a |icensed
hazardous waste treatnment facility). Thus the
assertedly insured risk has its situs in
I ndi ana, and Dianond State calls for the
application of Indiana |aw "

KNS Conpani es, 866 F. Supp. at 1125.

Despite growi ng acceptance el sewhere, Maryland courts have
never applied the "nost significant relationship" test enbodi ed by
t he Restatenent. W have, however, cited wth approval other

provisions of the Restatenment. In Kronovet v. Lipchin, 288 M. 30,

415 A 2d 1096 (1980), we cited with approval Restatenent 8§ 187 in
determ ning whether we would enforce the contracting parties'

choi ce-of -1 aw cl ause contained in a contract. See al so Nationa

dass v. J.C. Penney, 336 Mi. 606, 650 A 2d 246 (1994) (applying 8

187 to analyze the validity of a choice-of-law clause). Section
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187, however, concerns whether a choice-of-law clause contained in
a contract is to be enforced and provides that such a clause w |
be honored unless either: 1) the state whose law is chosen has no
substantial relationship to the parties or the transaction; or 2)
the strong fundanmental public policy of the forum state precludes
the application of the choice-of-law provision. See Restatenent
(Second) Conflict of Laws § 187. The present case involves no such
choi ce- of -1 aw provi si on.

We have al so cited the Restatenent (Second) Conflict of Laws

on ot her occasions. See, e.q., Eckard v. Eckard, 333 Ml. 531, 545,

636 A. 2d 455, 462 (citing 8 102 regarding the enforcenent of a

foreign deed), cert. denied, =~ US _ , 115 s .. 77, 130

L. Ed. 2d 31 (1994); Mack v. Mack, 329 md. 188, 198-99, 618 A 2d 744,

749 (1993)(citing 8 79 regarding jurisdiction to appoint a guardi an

over the person); Rein v. Koons Ford, 318 Ml. 130, 135, 567 A 2d

101, 103 (1989)(citing 8 89 regarding a foreign penal cause of

action); Johnson v. Searle, 314 M. 521, 525, 552 A 2d 29, 30

(1989)(citing 8 84 for the principle of forumnon conveniens); In

re Lynn M, 312 Mi. 461, 471, 540 A.2d 799, 804 (1988)(citing § 14
regarding domcile). W have never, however, |ooked to the
Restatenent's "nost significant relationship” test to determ ne
what | aw woul d govern absent a choi ce-of-1aw provi sion contained in
the contract.

Absent a choi ce-of-law provision in the contract, our courts

have applied the rule of |lex loci contractus to matters regardi ng
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the validity and interpretation of contract provisions. See
Allstate, 327 Ml. at 529, 611 A 2d at 101; Kramer, 311 M. at 390,
535 A . 2d at 467. We have recognized an exception to the

application of lex loci contractus when application of a foreign

jurisdiction's | aw would be contrary to a strong public policy of

this State, see Bethlehem Steel v. G C. Zarnas & Co., 304 M. 183,

498 A 2d 605 (1985); National dass, supra, but we do not find this

exception applicable to the facts of the instant case.® Although
American Mdtorists asks us to abandon our adherence to lex |oc

contractus, we need not consider such a sweeping change, for we
adopt a limted application of renvoi which permts us to apply

Maryl and | aw where the application of lex loci contractus indicates

that the foreign jurisdiction would apply Maryland law to the

substantive issues of the controversy.

RENVO

Renvoi is a French word neaning "send back"” or "remt." It

W6 noted in Bethlehem Steel v. G C_Zarnas & Co., 304 M.
183, 498 A 2d 605 (1985) that "nmerely because Maryland law is
dissimlar to the | aw of another jurisdiction does not render the

|atter contrary to Maryland public policy.... Rather, for
anot her state's law to be unenforceable, there nust be "a strong
public policy against its enforcement in Maryland.'" 304 M. at

189, 498 A 2d at 608 (quoting Texaco v. Vanden Bosche, 242 M.
334, 340-41, 219 A 2d 80, 84 (1966)). Regardless of Maryland' s
public policy with regard to environnental issues, as noted by
the trial court, we find no evidence in our case |law, statutes,
or regulations indicating that the reference to Illinois |aw
dictated by the application of |ex loci contractus would violate
a strong Maryland public policy.
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has been suggested that the doctrine of renvoi was formulated to
avoid the harshness of the traditional conmmon | aw choi ce-of -1 aw

princi pl es. Rhoda S. Barish, Comment, Renvoi and the WMdern

Approaches to Choice-of-Law, 30 Am U. L. Rev. 1049, 1061-62

(1981) (hereinafter "Barish"). The doctrine of renvoi is basically
t hat, when the forum court's choice-of-law rules would apply the
substantive |law of a foreign jurisdiction to the case before the
forum court, the forum court nay apply the whole body of the
foreign jurisdiction's substantive law including the foreign
jurisdiction's choice-of-law rules. Barish, 30 Am U L. Rev. at
1062. | f, in applying renvoi princi pl es, the foreign
jurisdiction's conflict of law rules would apply the forum s |aw,
this reference back of the forum to its own laws is called a
remssion. ld. That is what is involved in the instant case. |If
the choice-of-law rules of the foreign jurisdiction whose |aws the
forum would apply refers the forum court to the law of a third
jurisdiction that is called a transmssion. 1d. How we would in
the future treat a transmssion is not before this court. It has
been suggested that renvoi could have the danger of creating an

endl ess cycle. In the instant case, Maryl and choice-of -l aw rul es

apply the doctrine of lex loci contractus and, pursuant thereto,
apply Illinois [|aw In applying Illinois law, we also adopt
I1linois choice of law, which would apply Mryland |aw, which
applies Illinois law, and back and forth. What breaks the endl ess

cycle? As shall be seen, we adopt a limted formof renvoi in the
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i nstant case that does not have the endl ess cycle.

A persuasive case for adopting renvoi is nmade by two |aw
school professors in their text on conflict of |aws.

"Early comentators: and nost of the cases
rejected the nore general use of renvoi. The
reasons offered in the case |aw include that
renvoi is (1) a manipul ative device to explain
the application of a different law, that (2)
the forums conflicts rules should not be
di spl aced by those of another jurisdiction,
and that (3) the “circular process' of renvoi
woul d add to the confusion in choice of |aw

None of these objections is persuasive.
The first two objections overl ook one of the
i nportant objectives of conflicts |aw to
mnimze the effect that |I|itigation was
commenced in this rather than in another forum
and to achieve, to the greatest extent
possible, uniformty of decisions. The third
objection--the circularity of renvoi--assunes
that both jurisdictions' choice-of-law rules
refer to each other and that a reference back
to the forumwould trigger the process anew.
The answer is two-fold. Oten, there will not
be any circularity. Thus, in cases of
transmssion, it may well happen that A, the
forumrefers to B, the latter to C, and Cto
itself. In this situation the use of renvo
by A would assure that all three courts would
reach the sane result. Blind adherence by A
to its own conflicts rules would produce a
different result in A than in B and C
Circularity also does not happen if only A
but not B, enploys renvoi. In this case, A
refers to B, B refers to A and would not
accept a reference back: A |law applies.

Nevert hel ess, a mechani cal use of renvoi

by al | concer ned jurisdictions could
theoretically pr oduce t he problem  of
circularity. In this case, however, it is

suggested that the forum accept the reference
to its own law, refer no further, and apply
its own |aw This is the practice of nost
jurisdictions that do enploy renvoi. This is
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good policy: the foreign conflicts rule itself
discloses a disinterest to have its own
substantive | aw applied, indeed it recognizes
the significance of the forums law for the
particul ar case; the case therefore probably
presents a false conflict.' Furt her nore,
since uniformty in result would not otherw se
be achieved in these circunstances, ease in
the adm nistration of justice is furthered by
the application of forum |aw rather than by
the use of foreign law." (Footnotes omtted).

Eugene F. Scoles & Peter Hay, Conflict of Laws § 3.13, at 67-70 (2d

ed. 1992).

Where the forum would apply the law of the foreign
jurisdiction and the foreign jurisdiction would apply the |aw of
the forum it would seem that the balance should tip in favor of
the jurisdiction with the nost significant contacts or, if not to
the jurisdiction with the nost significant contacts, then for ease
of application and to prevent forum shopping, the | aw of the forum
shoul d be appli ed. In the instant case, Maryland is apparently
the jurisdiction with the nost significant contacts as well as the
forum Maryl and courts should, in applying Illinois law, apply

II'linois'" nost significant relationship choice-of-law rule and

follow the law an Illinois court would follow if the case was
instituted in Illinois -- Maryland | aw Thus, whether suit was
filed in Maryland or 1Illinois, Maryland |aw would govern the
contract.

In our situation, there may not even be a real "conflict.” In

t he absence of sone reason to apply foreign law, Maryland courts

would ordinarily apply Maryland substantive |law, and there is no
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reason to apply the substantive law of a foreign state if that
foreign state recognizes that Miryland has the nost significant
interest in the issues and that Mryl and substantive |aw ought to

be applied to the contract issues. In Bethlehem Steel, we

recogni zed that it nmakes no sense for Maryland courts to apply the
| aw of another state when that state would apply Maryland law. In

Bet hl ehem Steel, we were asked to construe a contract, executed in

Pennsyl vani a, which provided for i ndemmi fication of t he
indemmitee's sole negligence. Maryl and | aw considered such a
provision to be void and unenforceabl e as agai nst public policy,
but the provision was permtted under Pennsylvania |aw. Bethl ehem
Steel, 304 M. at 187-88, 498 A 2d at 608. In finding that
Maryl and's strong public policy would override the application of

Pennsylvania law wunder |ex loci contractus, we noted that

Pennsyl vania did not have a strong interest in applying its lawto

the transaction at issue. Bethlehem Steel, 304 Ml. at 191 n.5, 498

A.2d at 609 n.5. W recognized that Pennsylvania' s conflict of |aw
principles applied the law of the state with the nost significant
contacts to the transaction and that under this principle, "had
suit on the indemity agreenment been brought in Pennsylvania, the
Pennsyl vani a court would |Iikely have deci ded the issue according to
Maryland law. " 1d. W further found that "it would be ironic if,

we were to hold that principles of comty require us to apply
Pennsylvania law and ignore that state's conflict of |aw

principles.” 1d. |In effect, because Pennsylvania' s conflict of
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law rules led to the application of Maryland | aw, there was no real

"conflict" because both Maryland and Pennsylvania preferred that

t he substantive | aw of Maryland be applied to the controversy.
The wuse of renvoi where no "real" conflict exists was

predi cted by Judge Motz in Travelers Indem Co. v. Alied-Signal,

Inc., 718 F. Supp. 1252 (D. Md. 1989). In Travelers, Judge Mtz
applied Mryland choice-of-law principles in a case concerning
i nsurance coverage for pollution-related clean-up costs. The
contracts in question were formed in New York and New Jersey.
Travelers, 718 F. Supp. at 1253. Despite the rule of |ex loc

contractus, the court used the doctrine of renvoi and predicted

that Maryland courts would apply Maryland |law to the contracts
because New York and New Jersey would apply Maryland law to the
contract issues. Travelers, 718 F. Supp. at 1254-55. The court
not ed:

"This wuse of what is known as the
doctrine of renvoi to pierce through "false
conflicts' is wdely endorsed. Comrent ator s
have recognized it as a sensible approach
whi ch enhances uniformty and accomobdates
situations where "the foreign conflicts rule
itself discloses a disinterest to have its own
substantive |law applied and a recognition of
the significance of the forums l[aw"'"

Travelers, 718 F. Supp. at 1254 (quoting Eugene F. Scoles & Peter
Hay, Conflict of Laws 8§ 3.13, at 69-70 (1984)).

ARTRA contends that failure to apply a strict |lex |oci
contractus test in the instant case would be unfair because ARTRA

al l egedly had sone expectation that Illinois | aw woul d govern these
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i nsurance contracts. This contention is unpersuasive, at best,
because if American Mtorists had filed its declaratory judgnent
actionin lllinois then, as was held bel ow, Maryland | aw woul d have
been applied to the coverage issues, since lIllinois applies the |aw
of the state with the nost significant contacts and the | ocation of
the risk, i.e., Mryl and. For consistency and to prevent forum
shoppi ng when the action is filed in Maryland, our courts also
ought to apply Maryland substantive law when the place of
contracting would apply Maryland |law to resolve the dispute had
suit been filed in that jurisdiction.

It is axiomatic that Maryland law is Maryl and | aw because our
courts and legislature believe the rules of substantive |law we
apply are the best of the available alternatives. From this
fundanental principle, it is safe to assunme our courts would prefer
to follow Maryland law unless there is sonme good reason why
Maryl and | aw should yield to the law of a foreign jurisdiction.
Qur own substantive lawis not only nore famliar to and easier for
Maryl and judges to apply, but there has been a legislative or
judicial determnation that it is preferable to the avail able
alternatives. Sonetines, however, there are good reasons why our

courts should, and do, apply the law of a foreign jurisdiction.?

“ln Hansford v. District of Colunbia, 329 Md. 112, 130, 617
A 2d 1057, 1065, cert. denied, = US |, 113 S.C. 2997, 125
L. Ed. 2d 690 (1993), a case dealing with our jurisdiction over a
tort suit against the District of Colunbia, we quoted fromthe
Suprenme Court's decision in GQulf Ofshore v. Mbil Q1 Corp., 453

U S 473, 101 S.C. 2870, 69 L.Ed.2d 784 (1981), in which the
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First, if Maryland does not defer to other states when they have a
significant interest, they mght not defer to Maryl and when we have
a significant interest. Second, we should discourage forum
shopping and strive for sonme uniformty and predictability in
resolving conflict of law issues regardless of where suit is filed.
For sinplicity, predictability, and uniformty in contract |aw,
Maryl and courts have, as have a majority of other state courts,

followed the rule of |lex loci contractus and have applied the

substantive law of the place of contracting. |In declining to apply
Maryland law to a contract made in another state, we do so not
because we deemthe |aw of the other state preferable to Maryl and
| aw, but because our preference for Maryland | aw i s outwei ghed by
considerations of sinplicity, predictability and wuniformty.
Were, however, the place of contracting applies Maryland | aw, then
sinmplicity, predictability, and uniformty would be better achieved
if Maryland courts followed the conflict of law rule of the place
of contracting and apply Maryland law. In that case, there would
be uniformty in choice of |aw regardl ess of in which jurisdiction
suit was filed, and where, as in the instant case, suit was filed

in Maryl and, then Maryland courts woul d be applying Maryl and | aw.

Court noted that ""[t]he judiciary power of every governnent

| ooks beyond its own |ocal or nunicipal laws, and in civil cases
| ays hold of all subjects of litigation between parties within
its jurisdiction, though the causes of dispute are relative to
the laws of the nost distant part of the globe."" 453 U S. at
481, 101 S. . at 2877, 69 L.Ed.2d at 793 (quoting The Federali st
No. 82, at 514 (Al exander Ham Iton)(H Lodge ed., 1908)).
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The limted renvoi exception which we adopt today wll allow
Maryl and courts to avoid the irony of applying the |aw of a foreign
jurisdiction when that jurisdiction's conflict of |aw rules would
apply Maryland law. Under this exception, Maryland courts should
apply Maryl and substantive law to contracts entered into in foreign
states' jurisdictions in spite of the doctrine of |ex |oci
contractus when:

1) Maryl and has the nost significant relationship, or, at
| east, a substantial relationship with respect to the contract
I ssue presented; and

2) The state where the contract was entered into would not
apply its own substantive law, but instead would apply Maryl and
substantive law to the issue before the court.

Qur holding that Maryl and's adherence to | ex |loci contractus

must yield to a test such as Restatenent (Second) Conflict of Laws
§ 188 when the place of contracting would apply Miryland |aw
pursuant to that test is not a total jettisoning of |ex |oci

contractus.® W do note, however, that there appears to be grow ng

SAt | east one author has recognized that a jurisdiction may
mai ntain its adherence to the rule of lex loci contractus while
nonet hel ess recogni zing the choice-of-law rules of an interested
jurisdiction:

"Many states using the traditional rules
si nply have not switched over to a nore
noder n approach. By |ooking at the choice-
of -l aw rul e of another concerned
jurisdiction, a court adhering to the
traditional approach may be enli ght ened.

Even if a state has recently reaffirned its
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support for substituting an approach such as Restatenent (Second)
Conflict of Laws 8§ 188 for the nore traditional approach of |ex

loci contractus in light of nodern technology. See generally 16

Am Jur.2d Conflict of Laws 8 83, at 139-43 (1979). The traditional

justification for lex loci contractus is that the rule affords

contracting parties certainty and probability as to what |law wl|

govern. See Herbert F. Goodrich & Eugene F. Scoles, Conflict of

Laws § 106, at 201 (4th ed. 1964)("[T]he rules that a contract was
governed by the place where it was nade gained an ascendancy
because of its believed certainty."). Wth nodern technol ogy and
moder n busi ness practices, the place of contracting becones | ess

certain and nore arbitrary. As the court in Johnson Matthey v. Pa.

Mrs.' Ass'n, 593 A 2d 367 (N.J. Super. C. App. Dv. 1991), aptly

not ed:

"In these days of nultistate insurers,
mul tistate I nsur eds, and I nst ant aneous
interstate transm ssion of voice and docunent,
it is not easy to identify a state of
contracting. A Delaware conpany, for exanple,
secures a casualty insurance policy for a New
Jersey site, anong ot hers, through a
Phi | adel phia agent from an insurer with a

commtnment to a traditional approach, giving
sone deference to how the case woul d have
been deci ded in another concerned court

i nproves interstate relations by
denonstrating respect for the foreign
jurisdiction's whole law." (Footnote
omtted).

Rhoda S. Barish, Comment, Renvoi and the Mdern Approaches to
Choi ce-of -Law, 30 Am U. L. Rev. 1049, 1075-76 (1981).
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Hartford honme office that retains final
underwiting approval on large policies. The
handshake deal for the insurance is nmade over
lunch in Manhattan. Choosing a |locus
contractu in such a case would be a difficult
and perhaps pointless exercise. Poi nt | ess,
because there is nothing about the choice that
tells very much about t he i nsurance
transaction involved."

593 A 2d at 372. Another court noted:

"There are sonme cogent reasons for not
payi ng blind obei sance to the authority of the
pl ace of contracting in this day when ease of
transportation and conmmunication virtually
er ase state boundari es as commerci a
l[imtations. The |lex loci contractus rule is
not wuniversally recognized and has been
criticized in that it frequently elevates
fortuitous and insignificant circunstances to
cruci al inportance in establishing controlling
| aw. "

Cochran v. Ellsworth, 272 P.2d 904, 908 (Cal. C. App. 1954).

Qur case |law gives sone indication that our courts can give
flexibility to our traditional choice-of-law rules.® Perhaps sone
movement away from rigidly followng the rule of lex |oci

contractus is indicated by our adopting Restatenent (Second)

Conflict of Laws 8 187 and giving deference to the contracting

parties' choice of applicable |aw See, e.qg., National d ass,

supra; Kronovet v. Lipchin, supra. W have, in effect, allowed the

parties in their contract to select the jurisdiction wth the nost

6See Richard W Bourne, Mdern Maryland Conflicts: Backing
into the Twentieth Century One Hauch at a Tinme, 23 U Balt. L
Rev. 71 (1993)(discussing a perceived novenent in Maryl and cases
away fromterritorialist rules and arguing that Maryland courts
shoul d abandon adherence to the First Restatenent).
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significant relationship. The public policy exception is another
area where we have departed fromtraditional, rigid, choice-of-Iaw
rules and refused to apply the law of the place of contracting
where to do so would violate some strong public policy of Mryl and.

See National d ass, 336 M. at 615, 650 A 2d at 250. W are not

yet, however, ready to jettison |l ex loci contractus except in those

i nstances already noted. Lex loci contractus is still the lawin
the majority of jurisdictions, although there is a significant
nodern erosion of the rule. |[If that erosion continues, however,
this Court may, in the proper case, have to reevaluate what the
best choice-of-law rules ought to be to achieve sinplicity,

predictability, and uniformty.

.

Having determned that Maryland law wll apply to the
substantive issues presented in the instant case, we next address
Anmerican Mtorists's argunment that the Court of Special Appeals
incorrectly found that Anerican Mtorists had a duty to defend
ARTRA in the Sherwin-WIlIlians action. Anmerican Mdtorists also
argues that the Court of Special Appeals incorrectly held that
American Mtorists's duty to indemify ARTRA in the Sherw n-
WIllianms action could not be determned in a declaratory judgnment
action. W find that the circuit court ruled correctly on both of

these issues, and we therefore reverse the Court of Special

Appeal s.
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In Brohawn v. Transanerica Ins. Co., 276 MI. 396, 347 A 2d 842

(1975), we held that:

"The obligation of an insurer to defend

its insured under a contract provision ... is
determined by the allegations in the tort
actions. |If the plaintiffs in the tort suits

allege a claim covered by the policy, the
insurer has a duty to defend. Even if a tort
plaintiff does not allege facts which clearly
bring the claimwthin or without the policy

coverage, the insurer still nust defend if
there is a potentiality that the claimcould
be covered by the policy." (Emphasis in

original)(citations omtted).
276 Md. at 407-08, 347 A 2d at 850. W further clarified in Aetna

v. Cochran, 337 Md. 98, 651 A 2d 859 (1995) that an insured may

establish a potentiality of coverage if the "insured denonstrates
that there is a reasonable potential that the issue triggering
coverage will be generated at trial." 337 Ml. at 112, 651 A 2d at
866. Thus, in determning whether a potentiality of coverage
exi sts under an insurance contract, we nmust |ook at the terns of
the policy and view them both in light of the allegations of the
tort suit and in light of appropriate extrinsic evidence. W note
that "[t]he primary principle of construction of insurance policies

is to apply the terns of the contract." Mtchell v. Maryland

Casual ty, 324 MJ. 44, 56, 595 A 2d 469, 475 (1991). |In so doing,

we accord the terns of the contract their "customary, ordinary, and

accepted neaning." Mtchell, 324 Md. at 56, 595 A 2d at 475.
Each of the American Mdtorists policies contained a pollution

excl usion which stated that there would be no coverage for:
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"bodily injury or property damage arising out
of the discharge, dispersal, rel ease or escape
of snoke, vapors, soot, fumes, acids, alkalis,
toxic chemcals, liquids or gases, waste
materials or other irritants, contam nants or
pollutants into or upon |and, the atnosphere
or any water course or body of water; but this
exclusion does not apply if such discharge
di spersal, release or escape is sudden and
accidental ." (Enphasis added).

In Bentz, supra, the Court of Special Appeals discussed the neaning

of the terns "sudden" and "accidental” in the context of a
pol lution exclusion in an insurance contract. In Bentz, plaintiffs
hired a pesticide applicator to treat their new honme. They later
sued the extermnator for negligence and recklessness in the
application of the pesticides. The extermnator's insurer denied
coverage for the honeowner's claimbased on a virtually identical
pol l ution exclusion to the one in the instant case. The insurer
argued that the extermnator's actions did not fall within the
policy because the claimarose out of an intentional discharge of
a toxic chem cal which was neither sudden nor accidental. Bentz,
83 Md. App. at 530, 575 A 2d at 798. The Court of Special Appeals
found there was coverage.

Interpreting the nmeaning of "sudden" and "accidental", the
Court of Special Appeals held that "[t]here is nothing
intrinsically unclear about the terns "sudden' and " accidental'".
Bentz, 83 MI. App. at 537, 575 A 2d at 801. The court further
clarified that under a pollution exclusion precluding coverage for

all pollution except that which is sudden and accidental, the
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exception only applies when the discharge, rather than the injury
resulting fromthe discharge, is sudden and accidental. Bentz, 83
Ml. App. at 538, 575 A 2d at 802. Defining the ternms "sudden" and
"accidental" in terns of the conduct of the pesticide applicator,
t he court hel d:

"I't was accidental in that it was unintended;
in the words of Wbster's New Twentieth
Century Dictionary Unabridged 11 (2d ed. 1975)
definition of “accidental,' it "“happen[ed] by
chance," it was " not expected,' it was
“fortuitous,' it took place "not according to
the wusual course of things,' it was not
“constant, regular, or intended.’ It was
sudden in that the inappropriate contact, from
which the harm arose, was nore or |ess
I nst ant aneous. The chem cals, we presune,
were sprayed directly onto the surfaces; they
did not seep there. The discharge that caused
the harm was from the applicator directly to
the targeted surface.”

Bentz, 83 M. App. at 540, 575 A 2d at 803. Construing the
pol l uti on exclusion as a whole, the court held:

"“The contract is clear: "occurrences," as
defined, are covered unless the occurrences
arise out of pollution events; those are not
covered wunless such pollution events are
sudden and accidental. Read as a whole, the
policy covers "conti nued and r epeat ed
exposures" except for exposures to pollution;
then it covers only "sudden and accidental”
events.'" (Enphasis in original).

Bentz, 83 M. App. at 538, 575 A 2d at 801-02 (quoting Anerican

Motorists Ins. Co. v. General Host Corp., 667 F. Supp. 1423, 1429

(D. Kan. 1987), aff'd, 946 F.2d 1482 (10th Cr. 1991)).
The circuit court applied Maryland | aw and relied on the Court

of Special Appeals's opinion in Bentz for a definition of the terns
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"sudden" and "accidental” in the pollution exclusion present in the
i nstant case. The judge l|ooked to the allegations of the
under |l yi ng conplaint and found that:

"l have to |look to see what the [c]ourts have
cal |l ed sudden and accidental; and then | rely
upon the case of Bentz v. Miutual Fire.... |
think that case is clear and | think that this
exception neans that you have not pled
sufficient facts to escape fromthe exclusion
of the policy and to bring yourself into the
i ncl usi on.

The history of this case shows that there
were over 20 years of releases and various
al l egations of environnental danage through
nine policies of which apparently the sane
cl ause was repeated in policy after policy.

* * %

[I]n finding that Maryland |law applies, |'m

unable to find anything in the pleadi ngs which

are factually pled which would bring this case

within the purview of this policy."
The circuit court therefore determned that the word "sudden" neant
qui ck or instantaneous, as defined in Bentz and that the pollution
claimin the instant case is excluded from coverage because the
under |l ying conplaint alleges that the pollution occurred over the
course of many years, i.e., not instantaneously or quickly.
Accordingly, the circuit court determned that the pollution was
not sudden. The circuit court therefore concluded that Anmerican
Motorists had no duty to defend or indemify ARTRA in the Sherw n-
Wl lians action and granted American Mditorists's notion for summary

j udgnent .

In contrast, the Court of Special Appeals found that under the
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applicable Illinois Iaw, or under Maryland |aw, a potentiality of
coverage existed. The court found that:

"[T]here are allegations [in the conplaint]
that at |east sone of the pollution at the
site occurred under circunstances that m ght
wel | be deenmed to be "sudden and accidental’
under either construction of that |[|anguage.
In addition to alleging that ARTRA and its
predecessors negligently and illegally stored
druns of hazardous and toxic chem cals on the
site and that many of those drunms | eaked their
contents onto the ground, Sherwin-WIllians's
conplaint alleged, inter alia, that spills of
hazar dous substances occurred as a result of
regul ar operations of the plant; that during
filling operations sone tanks were negligently
filled beyond capacity causing overflows of
hazardous materials to be released into the
soil; and that druns of hazardous materials
were negligently handled and sonme were
punctured by forklifts. On the basis of those
all egations, we believe that whether the
"sudden and accidental' |anguage of the
exception to the pollution exclusion clause is
interpreted to nmean " precipitous' or " abrupt'
and accidental (Maryland view) or " unintended
or " unexpected' and accidental (Illlinois
view),” the lower court erred in concluding
that no potentiality for coverage exi sts under
the [Anerican Mdtorists] policies.”" (Footnote
added) .

ARTRA, 100 Md. App. at 740, 642 A 2d at 902. Having found a
potentiality of coverage, the Court of Special Appeals further held

that summary judgnent as to Anerican Mdtorists's duty to i ndemify

"The Court of Special Appeals noted that in Qutboard Marine
v. Liberty Mut. Ins., 607 N E 2d 1204 (Ill. 1992), the Suprene
Court of Illinois held that the term "sudden" in a pollution
excl usi on was anbi guous and nust be construed in favor of the
insured to nmean unexpected or unintended. Artra G oup V.
Anerican Mtorists, 100 Ml. App. 728, 740, 642 A 2d 896, 902
(1994).
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ARTRA was i nproper because key factual issues regardi ng whether the
contam nation at the Site was sudden and acci dental remained to be
determned in the underlying tort suit and Anerican Mtorists would
have a duty to indemify ARTRA should the contam nation be found to
be sudden and accidental. ARTRA, 100 Md. App. at 741, 642 A 2d at
903.

Both Anmerican NMtorists and amcus curiae, | nsur ance

Environnmental Litigation Association ("IELA"), argue that the Court
of Special Appeals's approach to the duty to defend constitutes a
"m croanal ysis" of "a long-term pattern of polluting activity in
t he ordinary course of business in search of a potentially " sudden
di scharge.” They further argue that such a m croanal ysis renders
a pol lution exclusion neani ngl ess because "in every pollution case
one can always isolate a specific and discrete nonment in tinme when
a rel ease of a pollutant occurs or when a pollutant actually enters
the environnent,"” and that specific nonment of rel ease could al ways
be descri bed as "sudden."

We agree with the interpretation of the pollution exclusion

cl ause adopted i n numerous ot her cases such as CGeneral Host, supra,

on which Bentz relied. Under those interpretations, the |anguage

of such an exclusion provides coverage only for pollution which is
bot h sudden and accidental. It does not apply to gradual pollution
carried out on an ongoi ng basis during the course of business. See

Bentz, 83 MI. App. at 538, 575 A 2d at 801-02; Ceneral Host, 667 F.

Supp. at 1429 ("Read as a whole, the policy covers "continued and
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repeat ed exposures' except for exposures to pollution; then it
covers only “sudden and accidental' events."). The notion of
giving a tenporal aspect to the terns "sudden and accidental" and
excluding coverage for gradual pollution has been enbraced by

numerous other jurisdictions. See, e.qg., US. Fidelity and Guar.

v. Star Fire Coals, Inc., 856 F.2d 31, 34 (6th Cr. 1988)("We do

not believe that it is possible to define “sudden' without
reference to a tenporal elenent that joins together conceptually

the imediate and the unexpected."); U.S. Fidelity & Guar. V.

Mrrison Gain Co., 734 F. Supp. 437, 446 (D. Kan. 1990)("To

di vorce " sudden' of its tenporal conmponent woul d eviscerate it of
any i ndependent neaning or force."), aff'd, 999 F.2d 489 (10th Cr.
1993); Shell Gl v. Wnterthur Swiss Ins., 15 Cal. Rptr. 2d 815,

841 (Cal. Ct. App. 1993)("We cannot reasonably call "sudden' a

process that occurs slowy and increnentally over a relatively |ong

tinme...."); Truck Ins. Exchange v. Pozzuoli, 21 Cal. Rptr. 2d 650,
652 (Cal. C. App.)("Any continuous event, whether it be of 30
years' or 2 nonths' duration, is sinply not "sudden.'"), review

deni ed, 1993 Cal. Lexis 6087 (Cal. Nov. 17, 1993); Lunbernens Mit.

Cas. v. Belleville Ind., 555 N E.2d 568, 572 (Mass. 1990)("For the

word " sudden' to have any significant purpose, and not to be
sur pl usage when wused generally in conjunction with the word
“accidental ,' it nmust have a tenporal aspect to its meaning, and

not just the sense of sonething unexpected."), cert. denied, 502

US 1073, 112 S. . 969, 117 L.Ed.2d 134 (1992); Hybud Equip. v.
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Sphere Drake Ins., 597 N E. 2d 1096, 1103 (Cnhio 1992) ("The incl usion

of the word "sudden' readily indicates that the exception was not
intended to apply to a release that occurred over an extended

tinme."), cert. denied, = US _ , 113 S.C. 1585, 123 L.Ed.2d

152 (1993).

In determning the nmeaning of the term "sudden" in a pollution
excl usion, several jurisdictions have dealt wth the issue of
determ ning whether discrete events carried out on any ongoing
basis during the regular course of business which contributed to an
ongoi ng rel ease of pollutants could be considered "sudden" rel eases
under a pollution exclusion contained in an insurance contract. In

Ray Industries, Inc. v. Liberty Mut. Ins. Co., 974 F.2d 754 (6th

Cr. 1992), the United States Court of Appeals for the Sixth
Crcuit held that allegations of continuing pollution on a regular

basis coul d not be considered sudden. See Ray Industries, 974 F.2d

at 768. In that case, a twenty-seven ton nmachine known as a "Trash
Master"” was used to nove barrels containing waste from a boat
manuf acturing plant for a period of thirteen years. The nachine
had netal spikes which often tore apart the barrels, causing them
to spill their contents. Additionally, the nethod for disposing of
the barrels caused themto becone crushed and | eak their contents.
The court hel d:

"[ The insured] has argued that each rel ease

was sudden, when viewed in isolation. But

under this theory, all releases would be

sudden; one can always isolate a specific
moment at which pollution actually enters the
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envi ronnent . Rat her than pursuing such
met aphysi cal concepts, we choose to recognize
the reality of [the insured s] actions in this
case." (Enphasis in original).

Ray Industries, 974 F.2d at 768-69. Noting that "the barrels were

routinely crushed on a regular basis,"” the Ray Industries court

rejected a process of mcroanalysis and held that the activity was
not sudden and was therefore not covered under the insurance

policy. Ray Industries, 974 F.2d at 768-609.

In A _Johnson & Co., Inc. v. Aetna Cas. and Sur. Co., 933 F. 2d

66 (1st Cr. 1991), the United States Court of Appeals for the
First Crcuit also rejected a mcroanalysis of each allegation

contributing to a course of |ongstanding pollution. In A._Johnson

& Co., the insured had shipped chem cals during a two-year period
to a waste disposal facility that was |ater designated as an
uncontroll ed hazardous substance site. The United States
Environnental Protection Agency and the Maine Department of
Environnental Protection sued the insured as a potentially
responsi ble party and the insured brought a declaratory judgnent
action against its insurers, seeking a determnation of the
insurers duty to defend and indemify. Addressing the duty to
defend and indemify wunder an insurance policy containing a
pol I uti on exclusion, the court noted that "sudden" was to be given
"its unanbi guous, plain and conmmonly accepted neani ng of tenporally

abrupt.” A Johnson & Co., 933 F.2d at 72. The court held that

t he underlying allegations did not constitute sudden and acci dent al



-35-
pol I uti on which would bring the insured' s action within coverage.

A. Johnson & Co., 933 F.2d at 75. The court further held:

"W are unpersuaded by [the insured' s]
contention that an allegation ... t hat
"[c]racked tanks were observed in a | eaking
condition which released their contents onto

the ground" ... could support a finding of a
“sudden and accidental' release. Thi s does
not hi ng to cont r adi ct t he ext ensive
allegations that a variety of disposa

met hods, including |eakage from multiple
st or age t anks, contri buted to t he

contam nation in a course of conduct over a
| ong period of time. Mere specul ation under
these circunstances that any individual
i nstance  of di sposal , i ncluding | eaks,
occurred " suddenly' cannot contradi ct a
reasonabl e reading of the allegations that the
entire pattern of conduct was not a " sudden
and accidental' occurrence.”

A. Johnson & Co., 933 F.2d at 75. See al so Lunbernens Mit. V.

Belleville | ndustries, 938 F. 2d 1423, 1428  (1st Gr

1991)(rejecting the use of mcroanalysis to determ ne whether
specific events occurring during the ordinary course of business
operations were "sudden and accidental” and noting the
"infeasibility of attenpting to assess discrete fringe' events, in
the case of a conpany with a history of contributing over a | engthy

period to a gradual accumul ation of pollutants"), cert. denied, 502

U S 1073, 112 S.C. 969, 117 L.Ed.2d 134 (1992).

The Court of Appeals of Mnnesota also held that when
pollution is alleged to have occurred over a |long period of tine,
i ndi vi dual instances of pollution may not be isolated to provide

occurrences which are "sudden." See Sylvester Bros. Dev. v. Geat
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Cent. Ins., 503 NW2d 793, 797 (Mnn. C. App.), review denied,

1993 M nn. Lexis 672 (Mnn. Sept. 30, 1993). In Sylvester, the
i nsured argued that coverage should be provided for the costs of
renmedi ati ng groundwat er contam nation and that the court nust | ook
at each individual release in order to determ ne coverage. The
court held that "[u]nder the [insured s] suggested approach, the
“sudden and accidental' exception essentially would swallow the
“rule' of the pollution exclusion clause that pollution is not
covered." Sylvester, 503 NW2d at 797. The court further held
that "[t]here is no reason to engage in a release-by-release
“m croanal ysis' of whether each rel ease was sudden when there has
been a continuous pattern of pollution.” Sylvester, 503 N W2d at
798.

We agree with the nunerous cases hol ding that allegations of
| ongst andi ng business activities resulting in pollution do not
constitute allegations of "sudden and accidental™ pollution. In
the instant case, the underlying conplaint alleges that:

"24. During the period of time that the Site
was owned by ARTRA ... continuing to the tine
of the sale to Sherwin-WIIlians, thousands of
druns of hazardous and toxic chemcals were
being negligently, illegally and inproperly
stored on the Site. Many of these druns were
| eaking their hazardous contents onto the
ground and into the soils and ultimately into
the groundwater below the Site causing
w despread contamnation to the soils and
gr oundwat er .

25. The Site has been used since the md to

|ate 1940's for the manufacturing, packaging
and distribution of pai nts, var ni shes,
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adhesi ves and rel ated chem cal products.

26. During the period of tinme that ARTRA
owned and operated the Site, to and including
the day that it transferred the property to
Sherwin-WIllians, the Site contained nunmerous
(over fifty) underground storage tanks, many
of which were |leaking and seeping their
contents into the surrounding soils and into
the groundwater on the Site. Many of these
tanks were very old and wunprotected and
cont ai ned such hazardous substances as vinyl
acet at e, gasol i ne, di esel oi |, 1,1,1,-
trichl or oet hane, but yl acrylate nononer,
tol uene, naphtha, xylene, ethylene glycol,
texanol, mneral spirits, varnish, chlorinated
sol vent s and ot her vol atile organic
subst ances.

27. Plaintiff is informed and believes and
all eges that during the period of tinme that
ARTRA owned and/or operated the Site that
nunmerous spills of hazardous substances and
hazardous wastes were released at the Site
during and as a result of regular operations
of the plant.

28. Plaintiff is informed and believes and
all eges that during the period of tine that
ARTRA owned and/or operated the Site that
di scharges of hazardous and toxic substances
were released into the storm drain system on
the Site causing contamnation to the soils
and groundwat er.

29. Plaintiff is informed and believes and
all eges that during the period of tine that
ARTRA owned and/or operated the Site that
during filling operations of underground
storage tanks w th hazardous substances and
other toxic chemcals, sone tanks were
inproperly and negligently filled sonetines
beyond capacity, causing spills and overfl ows
of hazardous and toxic substances to be
released into the soils on the Site and
possibly into the groundwater below the Site."

These allegations illustrate that the alleged pollution at the Site
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was due to a variety of ongoing activities which were part of
routi ne business operations at the Site over a period of several
years. Nunmerous other courts have held that such allegations of
gradual pollution cannot be isolated to fall with the "sudden and

accidental " |anguage of the pollution exclusion. See Smith v.

Hughes Aircraft Co., 22 F.3d 1432, 1438 (9th G r. 1993)(rejecting

attenpts of an insured to " break down its long-term waste
practices into tenporal conponents in order to find coverage where
the evidence unequivocally denonstrates that the pollution was

gradual .""); Bureau of Engraving, Inc. v. Federal Ins. Co., 5 F. 3d

1175, 1177-78 (8th Gr. 1993)(refusing to require a "discharge-by-
di scharge inquiry" before granting summary judgnent under the
pol lution exclusion where evidence established that hazardous
wast es had been |l eaking frombarrels for alnost ten years.); Star
Fire Coals, 856 F.2d at 35 ("The "sudden and accidental' exception
to [the pollution] exclusion is inapplicable here where the
pol lutants at issue were discharged on a regul ar ongoing basis.");

Anaconda Mnerals v. Stoller Chem cal, 773 F. Supp. 1498, 1507 (D

Utah 1991)(rejecting insureds "attenpts to distinguish discrete
epi sodes of pollution from routine operations over the years"),

aff'd, 990 F.2d 1175 (10th Cr. 1993); Borden. Inc. v. Affiliated

FM Ins. Co., 682 F. Supp. 927, 930 (S.D. GChio 1987)(finding no

coverage where underlying conplaint alleged that insured regularly
deposited radioactive wastes on its property as part of its

production process and noting that "[s]everal other courts have
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hel d that the pollution exclusion applied to the rel ease of wastes
on a regular basis or in the ordinary course of business"), aff'd

865 F.2d 1267 (6th Cr.), cert. denied, 493 U S 817, 110 S. C

68, 107 L.Ed.2d 35 (1989); Fischer & Porter Co. v. Liberty Mit.

Ins. Co., 656 F. Supp. 132, 140 (E.D. Pa. 1986)("Enployee
practices, attributed to managenent, of pouring contam nants into
floor drains or into other areas which caused |eaching into the

groundwat er are not "~sudden and accidental' events."); Landauer

Inc. v. Liberty Miut. Ins. Co., 628 N E 2d 1300, 1303 (Mass. C

App.)(ruling that insurer had no duty to defend policy holder in
governmental enforcenent action concerning contam nation of soi

and groundwater near a landfill, and rejecting argunment that sone
di scharges may have occurred suddenly and accidentally since entire

pattern of conduct was not a sudden and accidental occurrence),

review denied, 635 N E. 2d 252 (Mass. 1994). . Geat Lakes

Container v. National Union Fire Ins., 727 F.2d 30 (1st Gr.

1984) (finding no coverage under pollution exclusion where
underlying conplaint alleged pollution to have taken place as a
concomtant of insured' s regular business activity).

The allegations of the Sherwin-WIIlians conplaint clearly show
that the claimis based on a pollution problem alleged to have
resulted from the cunulative effects of nunerous rel eases which
occurred on an ongoing basis as part of the regular course of
busi ness over a long period of tine. As the Court of Special

Appeal s noted, the Sherwn-WIIlians conplaint seeks damages "for
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the collective effects of these various forns of contam nation."
ARTRA, 100 MJ. App. at 733, 642 A 2d at 898. The Sherwin-WIIlians
conpl aint expressly alleges that the environnental harm arose out
of releases that occurred from 1946 until 1980. The conpl ai nt
all eges that the pollutants, after being released over a |ong
period of time, gradually seeped into the soil and groundwater at
the Hollins Ferry Site. W agree wth the circuit court and the
majority of other jurisdictions that such allegations of various,
continuing polluting activities, occurring over a |long period of
time and in the course of business operations, do not give rise to
a potentiality of coverage under the "sudden and accidental™
| anguage of the pollution exclusion. Thus, we do not believe that
the Hollins Ferry Site was polluted "suddenly" but was rather
pol l uted over the course of several years.

Havi ng found no potentiality of coverage, we further hold that
the circuit court was correct in granting declaratory judgnent on
both American Mditorists's duty to defend and i ndemmify. The Court
of Special Appeals held that Anerican Mtorists's duty to i ndemify
ARTRA could not be determned in a declaratory judgnent action
because key factual issues remained to be determ ned regarding
whet her the pollution alleged was sudden and accidental. ARTRA
100 Md. App. at 741, 642 A 2d at 903. W disagree.

Recently in Chantel Associates, Joel David Chananie & Teresa

Levitin v. Muwunt Vernon Fire Insurance Conpany, M.

A 2d (1995 (Slip Op. No. 71, 1994 Term), we held that:
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"“A declaratory judgnent action prior to
the trial of a tort action against the insured
may under sone circunmstances be a valuable
means of resolving questions of policy
coverage where those questions are independent
and separable from the clains asserted in a
pending suit....

But where ... the question to be resolved in
the declaratory judgnent action wll be
decided in [a] pending action[], it is
I nappropriate to gr ant a decl aratory
judgment.'" (G tation omtted).
M. at __,  A2dat __ (Slip Op. No. 71, 1994 Term at 15-

16) (quoting Browhan, supra, 276 Ml. at 405-06, 347 A 2d at 848-49);

see also Allstate v. Atwood, 319 M. 247, 254, 572 A 2d 154, 157

(1990); Maryland Auto. Ins. Fund v. Sun Cab Co., 305 Md. 807, 810,

506 A.2d 641, 643 (1986).

In the instant case, we have found that the allegations of
the wunderlying conplaint cannot be read to assert that the
polluting activities alleged, which occurred over a period of
several years, were "sudden and accidental."” Therefore, there is
no potentiality of coverage and no issues to be determned at trial
which are intertwined with Anmerican Mtorists's duty to provide
coverage to ARTRA. Having found no potentiality of coverage, we
find no basis on which Arerican Mdtorists could be held |iable to
indemmify ARTRA for any judgnent rendered against it in the
Sherwi n-W I Ilians action.

JUDGEMENT COF THE COURT OF SPECI AL

APPEALS REVERSED. CASE REMANDED TO
THAT COURT W TH [INSTRUCTIONS TO
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AFFIRM THE JUDGVENT OF THE CIRCU T
COURT. COSTS IN THIS COURT AND I N
THE COURT OF SPECI AL APPEALS TO BE
PAI D BY RESPONDENT.

Raker, J., dissenting:
CONFLI CT OF LAWS

CONFLICT OF LAWs with its peppery seasoni ng,

O pliable, scarcely reliable reasoning,

Dealing with weird and i npossi bl e things,

Such as marriage and domcil, bastards and ki ngs,
Al'l about courts wi thout jurisdiction,

Handi ng out msery, pain and affliction,

Maki ng defendant, for reasons confusing,

Unf ounded, ill-grounded, but al ways amnusing

Li abl e one place but not in another

Son of his father, but not of his nother,

Married in Sweden, but only a lover in

Pi ous dom nions of Great Britain's sovereign.
Blithely upsetting all we've been taught,
Rendering futile our methods of thought,

Till Reason, tottering down from her throne,

And Common Sense, sitting, neglected, alone,

Cry out despairingly, "Wiay do you hate us?

G ve us once nore our legitimate status.™

Ah, Students, bew | dered, don't grasp at such straws,
But join in the chorus of Conflict of Laws.

Chor us

Beal e, Beal e, wonderful Beal e,
Not even in verse can we tell how we feel
When our efforts so strenuous,
To over -t hrow,
Your reasoni ng tenuous,
Sinmply won't go.
For the law is a system of
wheel s wi t hin wheel s
| nvented by Sayres and Thayers and Beal es
Wth each little whee
So exactly adj usted,
That if it goes haywre
The whole thing is busted.
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So Hail to Profanity,

Goodbye to Sanity,
Lost if you stop to consider or pause,
On with the frantic, romantic, pedantic,
Ef f usi ve, abusive, illusive, conclusive,
Evasi ve, persuasive Conflict of Laws.

Thurman Arnold, Fair Fights and Foul: A Dissenting Lawer's Life
21-22 (1965) (footnotes omtted).

SECOND VERSE

| f Arnold thought reason had gone fromits throne

Cl ear back in '14, O now how he'd groan

For Babcock and Jackson had a terrible row

And seeds of new policy surely did sow

The seeds were fromplants nursed in academ a's groves
And from'20 to '60 grew in great droves;

But, once out of the classroomand into the courts

The profuse little seedlings grew into sports.

Though the new growth was reason supplanting nmere rites
When growi ng in Acadene's neat little sites;

In real rows the neat rows fit nothing quite right,
And we often get darkness instead of new |ight.

But if light be our netaphor, mxed as it is,

ad light was dinmmer and fuzzy as fizz;

Not hing it showed but shadow to fools

Who mi stake sinple outlines for the sureness of rules.
Now New | i ght makes "sense" al ways the goal

And expl ores each case nuance with the Restated tools
So, Lawyers, relax, break up the old straws,

And join in the chorus of Conflict of Laws.

McLaughlin, Conflict of Laws: The New Approach to Choice of Laws:

Justice in Search of Certainty, Part Two, 94 W Va. L. Rev. 73, 108
n. 65 (1991).

Today, the majority fails to shed new "light" on the nurky
maze of Conflict of Laws. I nstead, in an unwarranted departure
fromthe bedrock of Maryland choice of law in contract cases -- |ex
loci contractus -- the mjority adopts a "limted renvo

exception." Majority Op. at --. In so doing, it unwsely
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qualifies a solid, predictable rule in favor of the often
criticized and rejected doctrine of renvoi.! In nmy view, it nakes
no "sense" in the instant case to curtail Miryland s well-
est abl i shed rul e.

Moreover, the facts of this case do not |end support to the
engrafting or the application of renvoi. Under an Illinois choice-
of-law analysis, Illinois would nost Ilikely apply Illinois

substantive law to interpret the insurance contract, not Maryl and

!Renvoi has been rejected not only by nobst schol ars, but
al so by nost of our sister states and the Restatenent (Second) of
Conflict of Laws (1971), except in special circunstances not
relevant in the instant case. See Cooper v. Ross & Roberts,
Inc., 505 A 2d 1305, 1307 n.3 (Del. Super. C. 1986); Polglase v.
G eyhound Lines, Inc., 401 F. Supp. 335, 337 (D. Md. 1975); Hobbs
v. Firestone Tire & Rubber Co., 195 F. Supp. 56, 59 (N.D. Ind.
1961) .

This doctrine has al so been soundly rejected by nost early
schol ars and judges. Professor Lorenzen concl uded:

The renvoi doctrine, is therefore, no part of the

conflict of laws of the United States. |Its

i ntroduction
into our | aw woul d be nost unfortunate on account of the
uncertainty and confusion to which it would give rise in the
adm nistration of justice and its denoralizing effect upon the
future devel opment of the Conflict of Laws.

Lorenzen, The Renvoi Theory and the Application of Foreign Law,
10 Colum L. Rev. 327, 344 (1910). In a later article, Professor
Lorenzen noted that "[n]o proper systemof the conflict of |aws
can be built up anong the civilized nations as long as this
doctrine remains." Lorenzen, The Renvoi Doctrine in the Conflict
of Laws --Meaning of "The Law of a Country," 27 Yale L.J. 509,
528 (1918). He concluded that "[i]ts days ought to be few after
its deceptive character is fully understood.” Id. at 529. See
al so Schreiber, Doctrine of Renvoi in Anglo-Anerican Law, 31
Harv. L. Rev. 523, 571 (1918) ("An exam nation into its merits
and denerits wll, it is believed, require its rejection in al
but the nobst exceptional cases.").
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substantive law.2 Thus, this is not a case in which both the
foreign state and the forumwould apply the law of the forum

| believe that today's decision wll lead to uncertainty,
confusion, and unpredictability. Accordingly, | respectfully

di ssent.

2See Sandefer Ol & Gas, Inc. v. ALG Ol Rig of Texas, Inc.,
846 F.2d 319, 324 (5th Cir. 1988) (finding that the |ocation of
the risk is less significant when the policy covers risks in
several states); Gould, Inc. v. Continental Casualty Co., 822 F
Supp. 1172, 1176 (E.D. Pa. 1993) (sane); St. Paul Surplus Lines
| nsurance Co. v. Diversified Athletic Services, 707 F. Supp. 1506
(N.D. 1'l'l. 1989) (sane); RESTATEMENT ( SECOND) CONFLICT OF LAWS 88 188,
193 (1971); see also Continental Insurance Co. v. Beecham Inc.,
836 F. Supp. 1027 (D.N. J. 1993) (finding that for environnmental
damage cases, application of the law of the state of the
pollution cite would lead to inconsistent results); Potomac Elec.
Power Co. v. California Union Ins. Co., 777 F. Supp. 968, 972
(D.D.C. 1991) (deciding that the state containing the
headquarters of the insured was the state with the nost
significant contacts).



