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W issued a wit of certiorari in this case to consider
whether the GCrcuit Court for Harford County erred in failing to
di smss a declaratory judgnent action, otherw se properly before
the court, because a state adm nistrative agency had concurrent
jurisdiction in the matter, and the case invol ved subject matter
gquestions in the area of the agency's expertise. W shall hold

that it did.

During the sumrer of 1992, Luskin's, Inc. ran newspaper and
tel evision advertisenents (the past advertisenents) in Muryl and
offering custoners free airfare for two to various locations if the
consuner made a certain m ni num purchase of goods from Luskin's.
On July 27, 1992, the Consumer Protection Dvision of Ofice of the
Attorney Ceneral (the CPD) wote to Luskin's, advising it that the
adverti senents violated Maryl and Code (1975, 1990 Repl. Vol., 1992
Cum Supp.), 8§ 13-305! of the Commercial Law Article.?

The CPD nmet wth Luskin's several times to discuss the
advertisenents. During this period of negotiations, Luskin's

presented an advertisenent to the CPD that it proposed to run in

! Section 13-305(b) provides, in pertinent part:
"A person may not notify any other person by
any neans, as part of an advertising schene or
pl an, that the other person has won a prize,
received an award, or has been selected or is
eligible to receive anything of value if the
ot her person is required to purchase goods or
services, pay any noney to participate in, or
submt to a sales pronotion effort.”

2 Unl ess otherwise indicated, all code citations are to the
Consuner Protection Act in Title 13 of the Comrercial Law Article.
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the future (the proposed advertisenent). The proposed
advertisenent contained mnor wording changes from the past
advertisenents, but it continued to offer the sane airfare
certificate conditioned upon the sane qualifying purchase. Based
on this simlarity, the CPD informally advised Luskin's that the
proposed advertisenent would also violate § 13-305.

On Septenber 11, 1992, Luskin's filed a conplaint for
declaratory judgnent in the GCrcuit Court for Harford County.
Luskin's sought a declaration that the proposed advertisenent did
not violate 8 13-305 and an injunction prohibiting the CPD from
interfering with its use of that advertisenent.

On Septenber 28, 1992, the CPD filed an admnistrative
enforcenent action against Luskin's. The CPD charged that the past
advertisenents contained msrepresentations and om ssions of

material facts as defined in 8§ 13-301(1), (3) and (9),%® and

3 Section 13-301 provides, in pertinent part:
"Unfair or deceptive trade practices include
any:

(1D Fal se, fal sely disparaging, or
m sl eading oral or witten statenent, visual
description, or other representation of any
kind which has the capacity, tendency, or
effect of deceiving or m sl eading consuners;

* * %

"(3) Failure to state a material fact if
the failure deceives or tends to decei ve;

* * %

"(9) Deception, fraud, false pretense,
fal se prem se, msrepresentation, or know ng
conceal nent, suppression, or omssion of any
material fact with the intent that a consuner
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prohibited by 8§ 13-303,* and i nvolved an unlawful prize pronotion
under § 13-305. The CPD sought injunctive relief, to prohibit
Luskin's fromviolating 88 13-303 and 13-305, and restitution for
aggri eved consuners.

Al so, on Septenber 28, 1992, the CPD noved to dismss the
decl aratory judgnent action. The CPD advised the court, inter
alia: 1) that the past and proposed advertisenents were identical
in all mterial respects; 2) that the CPD had filed the
adm ni strative enforcenent action against Luskin's; and 3) that the
sane 8 13-305 issue was present in both cases.

Adm ni strative Law Judge Mel anie Vaughn (the ALJ) heard the
enforcenment action on Novenber 13 and Decenber 8, 1992.° The ALJ
t hen reserved her decision pendi ng post-hearing briefing.

On Novenber 19, 1992, the circuit court began a hearing on the

rely on the sanme in connection wth:

(1) The pronotion or sale of any consuner
goods, consuner realty, or consuner
service[.]"

4 Section 13-303 provides, in pertinent part:

"A person may not engage in any unfair or
deceptive trade practice, as defined in this
subtitle or as further defined by the
Division, in:

(1) The sale, lease, rental, |oan, or
bai Il ment of any consunmer goods, consuner
realty, or consuner services[.]"

5> All evidence in the hearing was presented on Novenber 13.
Luskin's asked for a continuance to enable it to present additional
t esti nony. That continuance was granted, but on Decenber 8,
Luskin's decided not to present any additional testinony, and the
heari ng was concl uded.
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decl aratory judgnent action and the CPD's notion to dismss.® On
Decenber 11, 1992, the court issued a nenorandum opi ni on denying
the CPD's notion to dismss and declaring that the proposed
advertisenment did not violate 8§ 13-305. On Decenber 22, 1992, the
court entered a declaratory judgnent consistent with that opinion.
The CPD noted an appeal to the Court of Special Appeals, arguing,
inter alia, that the circuit court erred in denying CPD's notion to
di sm ss.

On May 18, 1993, the ALJ issued her decision in the
adm ni strative enforcenent action. She concluded that the past
advertisenments did violate the Consuner Protection Act. Luskin's
filed exceptions to the ALJ's deci sion.

On Septenber 21, 1993, the CPD issued its final order,
confirmng the ALJ's conclusion that the past Luskin's
advertisenments m srepresented that consuners would receive free
airfare tickets, and failed to clearly and unanbi guously di scl ose
the cost, terns, and restrictions of the airfare certificates, in
violation of 88 13-301(1), (3) and (9) and 13-303. The order also
confirmed the ALJ's finding that the past advertisenents
constituted an unl awful pronotion under 8§ 13-305 because Luskin's
offered the airfare certificates as a prize conditioned on the

purchase of unrel ated nmerchandi se. The order included injunctive

6 This hearing commenced after all the evidence had been
received in the admnistrative hearing. See supra note 5.
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relief and a clains process to determ ne the relief due consuners.

On Septenber 21, 1993, Luskin's sought judicial review of the

CPD s order to the Grcuit Court for Harford County. The circuit

court stayed the adm nistrative order pending the appeal by the CPD

fromthe declaratory judgnent, and stayed the judicial review of

the adm ni strative enforcenent action, pending the final resolution
of this appeal.’

On April 27, 1994, the Court of Special Appeals reversed the
circuit court's granting of the declaratory judgnent, holding that
the circuit court should have granted the CPD's notion to dism ss.
Consuner Protection Div. v. Luskin's, Inc., 100 Md. App. 104, 640
A .2d 217 (1994). The internediate appellate court vacated the
judgnment of the Crcuit Court for Harford County and remanded the
case to that court with instructions to dismss the action. W
agree and shall affirm the judgnent of the Court of Special
Appeal s.

[

The Court of Special Appeals and the respondent rely on the
doctrine of primary jurisdiction to support the conclusion that
failure to dismss the petitioner's declaratory judgnent action was
an abuse of discretion. W have expl ai ned that

"the doctrine of primary jurisdiction . . . is

a judicially <created rule designed to
coordi nate the allocation of functions between

" Oal argunents in the judicial review of the adnm nistrative
enforcenent action have since been scheduled for July 19, 1995.
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courts and admnistrative bodies. The
doctrine is not concerned wth subject matter
jurisdiction or the conpetence of a court to
adj udicate, but rather is predicated upon
policies of judicial restraint: “which portion
of the dispute-settling apparatus—the courts
or the agencies—should, in the interests of
j udi ci al adm ni stration, first take the
jurisdiction that both the agency and the
court have.' It conmes into play when a court
and agency have concurrent jurisdiction over
the sanme matter, and there is no statutory
provision to coordi nate the work of the court
with that of the agency.

* * %

"[P]rimary jurisdiction is relevant only

: where the claimis initially cognizable

in the courts but raises issues or relates to

subject matter falling within the special

expertise of an adm nistrative agency."
Mar yl and- Nati onal Park & Planning Commin v. Wshington Nationa
Arena, 282 M. 588, 601-02, 386 A 2d 1216, 1225-26 (1978)
(citations omtted).

Luskin's argues that the doctrine of primary jurisdiction does
not apply in this case because a.) there were no disputed facts in
the declaratory judgnent action; b.) 8 13-407 of the Commercial Law
Article makes the doctrine inapplicable to the CPD, c.) the CPD was
a party to the declaratory judgnent action; and d.) there was no
concurrent jurisdiction due to the CPDs lack of authority to
address future advertising and the lack of any admnistrative
remedy from an adverse informal opinion of the CPD

a.

We disagree with the assertion that there were no disputed
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facts in this case. There was, inter alia, the question of
simlarity between the past and present advertisenents and the
guestion of the deceptiveness of the advertisenents. Luskin's
argues that these are purely legal issues, but, at a mninum they
clearly contain factual elenents. Even where the facts are
undi sput ed, however, a remand to the agency may be required where
different inferences may be drawn from those facts or where the
agency's judgnment nust be exercised in applying the law to the
facts. See Friends School v. Supervisor of Assessnents, 314 M.
194, 200, 550 A 2d 657, 660 (1988); Ransay, Scarlett & Co. V.
Comptroller of the Treasury, 302 M. 825, 837-38, 490 A 2d 1296,
1302-03 (1985); see also State Admn. Bd. of Election Laws V.
Billhimer, 314 M. 46, 62, 548 A 2d 819, 827 (1988) ("we are
m ndful that the heart of the fact-finding process often is the
drawi ng of inferences fromthe facts"). Wether or not there were
disputed facts in this matter before the circuit court is not
di spositive as to whether the primary jurisdiction doctrine should
have been applied. W find that the nere nature of this dispute
indicates the need for the interpretation of the facts and the
application of the law to the facts to be done, in the first
i nstance, by the agency wth special expertise in the area, the
CPD.
b

Section 13-407 of the Commercial Law Article provides:
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"If a person is aggrieved by an order or
decision of the Division, he may institute any
appropriate pr oceedi ng he consi ders
necessary."
Luskin's argues that the Legislature intended by this section to
grant exclusive jurisdiction to the circuit court to entertain
decl aratory judgnent actions against the CPD, and that the primary
jurisdiction doctrine is therefore inapplicable. W do not agree
with this concl usion. While the CPD does not dispute that the
circuit court had proper subject matter jurisdiction over the
decl aratory judgnent action,® the CPD argues that it also has
subject matter jurisdiction over matters arising under the Consuner
Protection Act. W agree, as the CPD's jurisdiction is clearly
evi denced by nunerous provisions of the Consuner Protection Act.
See, e.g., 88 13-204 and 13-205 (defining the broad powers and
duties of the CPD including, inter alia, receiving conplaints
initiating investigations, settling consunmer protection matters,
I Ssui ng cease and desi st orders, assessing costs of investigations,
adopting rules and regul ati ons, and exercising "any other function,
power, and duty appropriate to protect and pronote the wel fare of

consuners"). Thus the CPD and the courts have concurrent

jurisdiction, and this is precisely the situation for which the

8 W note, however, that it is not clear fromthe | anguage of
8 13-407 whether the informal decision of the CPD on the proposed
ad is covered by "order or decision of the Division" such that
Luskin's could rely on this section to establish the circuit
court's jurisdiction.
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primary jurisdiction doctrine was created to coordinate. See
Mar yl and- National Park & Planning Comrn, supra. There is no
conflict between 8§ 13-407 of the Commercial Law Article and the
primary jurisdiction doctrine, nor does 8 13-407 divest the CPD of
jurisdiction, in consunmer protection matters, in favor of the
courts.
C.

Luskin's next argues that the primary jurisdiction doctrine is
i napplicable in this case because the CPD was a party to the
decl aratory judgnent action and had the opportunity to express its
expertise to the court. W discern no nerit in this contention
This argunment conpletely ignores the fact that the purpose of the
primary jurisdiction doctrine is to determne, in the first
i nstance, whether the agency or the court is the proper forumto
render a decision on the issue. To support its position, Luskin's
cites two cases in which the primary jurisdiction doctrine was
invoked to dismss a circuit court action: Sugarloaf Ctizens
Ass'n, Inc. v. Qudis, 78 MI. App. 550, 554 A 2d 434 (1989), aff'd,
310 Md. 558, 573 A 2d 1325 (1990) and Sweeney v. Hartz Muntain
Corp., 78 Md. App. 79, 552 A 2d 912 (1989), aff'd in part, rev'd in
part on other grounds, 319 M. 440, 573 A .2d 32 (1990). While the
agencies involved in these cases were not parties to the circuit
court actions, there is nothing in either opinion, or in any other

opinion of this Court, to suggest that such absence is a
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prerequisite for applying the primary jurisdiction doctrine. W
hold that an agency's participation in a court proceedi ng, whether
initiated by another party or the agency itself, is not a bar to
applying the primary jurisdiction doctrine. To hold otherw se
woul d frustrate the purpose of the doctrine.
d.

Finally, Luskin's argues that there was no concurrent
jurisdiction, and therefore no reason to apply the primry
jurisdiction doctrine, because the CPD had no authority to address
future advertising and because Luskin's had no admnistrative
remedy avail able through which it could contest the CPD s i nformal
opi nion on the proposed advertisenent. W disagree with both
contentions. First, the CPD has the power to prohibit not only
continued use of past advertisenents but also future acts that
involve the sanme violation or unlawful practice, see, e.g.,
Consuner Protection Div. v. Consumer Publishing Co., 304 Md. 731,
739-40, 772-74, 501 A 2d 48, 52-53, 69-70 (1985), and this power
is not violative of the First Amendnent because the First Amendnent
does not protect commercial speech that is false, deceptive or
msleading. See, e.g., In Re RMJ., 455 U S 191, 202, 102 S. C.
929, 937, 71 L. Ed. 2d 64, 73-74 (1982); Consuner Publishing Co. at
773, 501 A 2d at 70. Second, Luskin's chose to seek an infornal
opinion fromthe CPD. Wiile there is no statutory provision for

judicial review of such an informal opinion, that does not nean



-11-
t hat Luskin's had no adm nistrative renedy. Luskin's could have
sought a declaratory ruling from the CPD pursuant to M. Code
(1984, 1993 Repl. Vol.), § 10-305(c) of the State Governnent
Article which provides that

"[a] declaratory ruling under this section is

subject to review in a circuit court in the

manner that Subtitle 2 of this title provides

for the review of a contested case."
Had that ruling been adverse, Luskin's could have appeal ed.

11
The CPD also contends, and the Court of Special Appeals

agreed, that under 8 3-409 of the Courts and Judicial Proceedi ngs
Article, the circuit court erred in refusing to dismss the
decl aratory judgnent action because the action would not term nate
the controversy between the parties and because the sane issue
woul d be resolved in the pending adm nistrative action. W wll
not address this issue as our holding with respect to the primary
jurisdiction doctrine nmakes such a discussion unnecessary; however,
in response to this argunent, Luskin's urged this court to place
significance on the fact that the admnistrative action in this
case was filed after the declaratory judgnent action. W note that
this fact is irrelevant in the context of the primary jurisdiction
doctri ne. This Court has previously invoked the primry
jurisdiction doctrine where the proper adm nistrative action had

not been filed at all. See, e.g., dinton v. Board of Educati on,

315 Ml. 666, 556 A 2d 273 (1989).
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\Y
Proceeding with the declaratory judgnent action in this case
was inproper and a waste of judicial resources resulting in
conflicting judgnents and nmultiple appeals. W find that failure
to grant the CPD's notion to dismss the declaratory judgnent
action was an abuse of the circuit court's discretion because
application of the primary jurisdiction doctrine required the

di sm ssal .

JUDGVENT AFFI RMED, W TH COSTS.




