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The Maryl and Workers' Conpensation Act, Maryland Code (1991
Repl. Vol.), 8 9-101 et seq. of the Labor & Enploynent Article
(hereinafter "the Act")?!, provides in 8§ 9-502 for conpensation for
wor kers who are disabled as a result of an occupational disease.
Such di seases are by nature insidious and gradual, worsening over
time as an enployee is continually exposed to the hazards of the
di sease. W are asked today to determ ne whether such continued
exposure to hazardous workpl ace duties constitutes the basis for a
new claim for benefits within the neaning of 8§ 9-502, when the
exposure does not cause a new disability but exacerbates an
exi sting one for which the enpl oyee has al ready cl ai ned workers
conpensation benefits. W hold that, under 8§ 9-502, an enpl oyee
who has already clainmed benefits for a disability caused by an
occupational disease cannot base a new claim for benefits upon
addi tional injurious exposures which cause a worsening of his or

her condition but not a new disability.

L' All statutory references herein are to Maryland Code (1991), Labor &
Enpl oynment Article, unless otherw se indicated.



The parties to this case stipulated in Crcuit Court to the
facts we recite here. Robert Waskiew cz, claimnt and petitioner
in this case, was enployed as an assenbly |ine worker by General
Mot ors Corporation (hereinafter "GW') for twenty years. Early on
in his enploynent, in 1973, he devel oped bilateral carpal tunnel
syndronme? as a result of his repetitive notion work on the assenbly
i ne. He underwent surgery for his condition, and filed a claim
for workers' conpensation benefits based on occupational disease.?
In an order dated April 21, 1976, the W rkers' Conpensation
Comm ssion (hereinafter "the Comm ssion") found that M. \Waski ew cz

had i ndeed fallen prey to the occupational disease of carpal tunnel

2 Carpal tunnel syndrone is defined as "a conplex of synptons resulting from
conpressi on of the median nerve in the carpal tunnel, w th pain and burning or
tingling paresthesias in the fingers and hand, sonetines extending to the el bow. "
The Sl oane-Dorland Annotated Medical-Legal Dictionary (Richard Sloane, ed.)
(1987) p.689. The Supreme Court of M ssissippi provided perhaps a nore usefu
description, describing carpal tunnel syndrome as "an inflanmatory disorder in
whi ch the tendons in the wist area which are bound down by liganents in a band-
like fashion surrounding the wist [becone inflaned] due to excessive use,
especially that mght be seen with factory type work where one novenent, notion
or job is done continuously. . . ." Segar v. Gran, Inc., 388 So.2d 164, 165
(Mss. 1980). |If the syndrone is "bilateral,” it is occurring in both wists.

3 "Qccupational disease" is defined in 8 9-101(g) of the Act thus:

"(g) GCccupational disease. — "Qccupational disease"
means a di sease contracted by a covered enpl oyee:

(1) as the result of and in the course of
enpl oynent; and

(2) that causes the covered enployee to becone
tenmporarily or permanently, partially or totally
i ncapacitated."

Early on in the history of workers' conpensation |law we described an
occupational disease as sone ailnent, disorder, or illness "which is the
expectable result of working under conditions naturally inherent in the
enpl oynment and i nseparable therefrom and is ordinarily slow and insidious in its
approach." Foble v. Knefely, 176 Ml. 474, 486, 6 A .2d 48, 53 (1939). Carpa
tunnel syndrome certainly nmeets both the statutory definition as well as our
description of an occupational disease, and appears in the case law to be
general |y accepted as an occupational di sease conpensabl e under the Act.
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syndr one. It awarded him certain tenporary total and pernmanent
partial disability benefits based on its finding that he had
sustained a pernmanent disability of 15% 1 oss of use of both hands.

M. Waskiewi cz had further treatnent for his carpal tunne
syndrone, including several surgeries, in 1976, 1983, 1986, 1987,
1988, and 1989.4 The nedical records in this case reflect that in
1987, as a result of his continuing pain and aggravation of his
carpal tunnel syndrone, GM placed M. Waskiewi cz on "light duty"
i nvol ving no use of power tools or heavy lifting. Meanwhile, he

conti nued under the constant care and treatnent of his surgeon, Dr.

Denni s Franks. In May 1991, Dr. Franks recommended to GM certain
restrictions on M. Waskiewcz's work duties, including "no
l[ifting, no repetitive notion and no use of air guns." Despite the

physician's recomendation, and for reasons unexplained in the
record, GM decided to place M. Waskiewi cz back on the line in a
job requiring the use of hand tools in a repetitive manner. As a
result, his carpal tunnel syndrone worsened in both hands,
confirmed by a nerve conduction test perfornmed on February 27,
1992. On March 3, 1992, Dr. Franks recomrended to M. Waskiew cz
that he not return to work; the doctor perfornmed nore surgery in

Sept enber 1992, but apparently to no avail, because M. Waskiew cz

4 M. Waskiewicz also injured his right wist in a workplace accident in
1988 unrelated to the carpal tunnel syndrone, according to the stipulated facts
submtted to the trial judge. W cannot determne fromthe record whether M.
Waski ewi cz pursued a successful workers' conpensation claimfor that injury or
to what extent the injury caused the later surgeries and dimnished capacity.
As the parties have made no argunents concerning the incident or howit relates
to his current total disability, we will not specul ate further
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never returned to work. In March 1994, according to the joint
"Stipulation of Agreed Facts and Agreed |ssues" submtted to the
trial judge in this case, "the doctor stated that as a result of
[ M. Waskiewi cz's] carpal tunnel syndrone, caused by repetitive
nmotion of the hands and the use of power tools, he could no |onger
engage in gainful enploynent.” Al though not specifically stated in
the stipulated facts, the parties' briefs to this Court portray the
claimant as suffering 100% | oss of use of both hands.

On August 25, 1992, M. Waskiewicz filed the instant claimfor
conpensation for disability beginning on March 3, 1992, resulting
fromcarpal tunnel syndrone. He noted on his claimformthat this
was the only workers' conpensation claim he had filed for "this
Accident or Qccupational Disease.” At trial, however, he
stipulated to the contrary that "the Caimant's bilateral carpa
tunnel syndronme is the disease from which he has suffered in
varying degrees since it was first diagnosed in the early 1970s

M. Waskiewicz did not file a request to reopen his
previous claimfor carpal tunnel syndronme, for which he had | ast
recei ved permanent partial disability conpensation in 1976.

The Conmm ssion disallowed M. Waskiewi cz's claimon My 26
1993, tersely stating that "the claimant did not sustain an
occupational disease of carpal tunnel syndronme arising out of and
in the course of enploynent as alleged to have occurred on 3/3/92

The reasoning of the Commssion is not illumnated either

by the transcript of the Comm ssion hearing or the one-sentence
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order, but we glean fromits holding that the Comm ssion did not
regard M. Waskiew cz's condition in 1992 as a new occupationa
di sease. M. Waskiew cz appeal ed the Comm ssion's decision to the
Circuit Court for Baltinore City, where the case was tried before
a judge without a jury. The trial judge reversed the Comm ssion in
an oral opinion. He reasoned that the 1992 date of M.
Waskiewi cz's nost recent injurious exposure to the hazards of the
occupational disease, which caused total disability, effectively
constituted a new conpensable event. To relate M. Waskiewicz's
current condition and nost recent exposures back to the first date
of partial disablenent in the 1970s, the trial judge ruled, would
"unnecessarily create a hardship and would result in an
unreasonable interpretation of [§ 9-502]."

The Court of Special Appeals reversed the trial court in an
unreported opinion, agreeing with the Commssion that M.
Waskiew cz did not sustain a new disablenent in 1992 and finding
his current injury instead to be an aggravation of an existing
disability from 1973. The internedi ate appel |l ate court noted that
continued injurious exposures to hazards of an occupational di sease
| eading to aggravation of the existing disease and resulting
disability could not be the basis for a new clai munder § 9-502.
The court also pointed out that M. Waskiewicz could only have
recovered conpensation for his current 100% disability through a

reopening and nodification of his 1973 claim but that the five-
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year statute of limtations on the reopening of clains found in 8

9-736 of the Act barred any attenpt to reopen.

.

The question of first inpression the instant case presents is
sinmply whether a new workers' conpensation claim rather than a
request for nodification of an existing award, can be based on an
addi tional injurious exposure to hazards aggravating an existing
disability resulting froman occupational disease. The answer is
no. M. Waskiewicz's increase in disability due to carpal tunnel
syndronme from 15% 1 oss of use of both hands to 100% | oss of use is
non- conpensabl e under the current statutory schene. W reviewthe
parties’' argunents within the context of the relevant law to

expl ai n our hol di ng.

a.

M. Waskiewicz argues that the Court of Special Appeals
msinterpreted the facts when it first regarded his clai mof August
25, 1992, as an attenpt to reopen his original 1973 claim an
attenpt barred by the statute of limtations found in § 9-736(b)(3)
of the Act. Instead, contends M. Waskiewcz in his brief to this
Court, the 1992 claimis "an entirely new claimfor a new exposure
whi ch caused himto becone totally disabled due to the occupati onal

di sease, " brought under 8§ 9-502. M. Waskiew cz essentially asks
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us to hold that any injurious exposure worsening a disability for
whi ch conpensati on has al ready been paid is sufficient to support
a newclaim not sinply a reconsideration of the existing claim

GM naturally, disputes M. Waskiewicz's interpretation of the
stipulated facts and the law. The conpany contends to the contrary
that, while the worsening of an existing disability caused by an
addi tional injurious exposure may support a nodification of an
original award within the Iimtations period of §8 9-736, it does
not create a right to file a new claim

Section 9-502 of the Act provides in relevant part:

"8 9-502. Cccupational di sease — Conpensati on.
(a) "Disablenent' defined. —In this section,
“disablement’ means the event of a covered
enpl oyee becomng partially or totally

i ncapaci t at ed:

(1) because of an occupational disease;
and

(2) from performng the work of the
covered enployee in the l|last occupation in
which the covered enployee was injuriously
exposed to the hazards of the occupational
di sease.

(b) Scope of application to enployer and
insurer. — Subsection (c) of this section
applies only to:

(1) the enployer in whose enploynent the
covered enpl oyee was |l ast injuriously exposed
to the hazards of the occupational disease;
and

(2) the insurer liable for the risk when
the covered enployee, while enployed by the
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enpl oyer, was last injuriously exposed to the
hazards of the occupational disease.

(c) Liability of enployer and insurer. —
Subj ect to subsection (d) of this section and
except as ot herw se provi ded, an enpl oyer and
insurer to whomthis subsection applies shal
provi de conpensation in accordance with this
title to:

(1) a covered enployee of the enployer

for disability of the covered enployee
resulting froman occupational disease;

To bolster his claimthat he is entitled to conpensation, M.
Waski ewi cz proposes a strained interpretation of subsection (a) of
§ 9-502, which nerely defines "disablenent."®> By his account,
"[bl]y this provision, the Legislature intended that whenever an
enpl oyee i s exposed to the hazards of an occupational disease and
he t hereby becomes " precluded fromperformng his work in the | ast
occupation in which he was injuriously exposed,' he “shall be
entitled to conpensation.'" (Enphasis added.) Al though we are not
insensitive to M. Wskiewcz's predicanent, we find his
interpretation of the statute rather disingenuous.

We note prelimnarily that M. Wiskiewi cz has m squoted the
statutory provisions when he uses the phrase "precluded from

performng his work"; the statute includes "partial" incapacitation

5 M. Waskiewicz actually bases his argunent to this Court on 8§ 9-502's
predecessor statute, § 22(a) of Article 101. The claimat issue here, his second
claimfor workers' conpensation for carpal tunnel syndrone, was filed in 1992,
after the revision of the Code and the recodification of the Wrkers'
Compensation Act in Title 9 of the Labor & Enploynent Article. The current
statute applies and we discuss his argunments within the context of § 9-502.
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in the definition of "disablenent,”" such as M. Wskiewcz's
partial incapacitation of 15% |oss of use of his hands in 1974,
whi ch hi ndered but did not "preclude" himfromperformng his work.

Second, M. Waskiew cz m stakenly interprets the | anguage in
subsection (a), ". . . in the last occupation in which the covered
enpl oyee was injuriously exposed to the hazards of the occupati onal
di sease,” to argue that the last injurious exposure to the hazards
of a disease, whether occurring before or after the disease becones
disabling, is effectively a conpensable event. This is sinply an
incorrect reading of the |anguage of the statute, a reading which
conflicts with the rest of 8 9-502 as well as other parts of the
Act .

GM argues correctly that under § 9-502(a) an event of
di sabl ement resulting from an occupational disease is the only
event entitling a claimant to conpensation. Conpensation is
awarded under 8 9-502(c) on the basis of the singular event of
di sablement: ". . . an enployer . . . shall provide conpensation
in accordance with this title to . . . a covered enployee of the
enpl oyer for disability of the covered enpl oyee .

The | anguage M. Waskiewicz cites is nerely a part of the
definition of "disablenent."” "D sablenent,” by the plain neaning
of the language, is defined as a singular "event" of becom ng
partially or totally incapacitated because of an occupational

di sease, not as a series of exposures to the hazards of the sane
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di sease. Included within the definition of "disablenment" is
phrasing indicating exactly what the enployee is "partially or
totally incapacitated . . . from . . . ": not sinply the
performance of any work whatsoever, but specifically from
performng "the work of the covered enployee in the |ast occupation
in which the covered enployee was injuriously exposed to the
hazards of the occupational disease." |In other words, in order to
be found "disabled,” an enployee does not have be precluded by
virtue of his disability from doing anything, but rather nust be
i ncapacitated only fromthe | ast type of occupation which exposed
himto the disease. See Adans v. Western Electric Co., 63 Ml. App
587, 592-93, 493 A 2d 392, 395 (1985). The purpose of the phrase
upon which M. Waskiewi cz bases his claimis sinply to clarify that
di sabl ement refers only to a limted scope of incapacitation from
"the last occupation in which the covered enpl oyee was injuriously
exposed. "

Allowing new clainms for each exposure after the date of
di sabl emrent woul d render subsection (c) neaningless, because one
could never pinpoint the conpensable event of "disability."
Moreover, a careful reading of subsection (b) denonstrates that an
i njurious exposure only has relevance in identifying the liable
enpl oyer on the date of disablenent: the "last" injurious exposure

is the last exposure contributing to the onset of a disability, not
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its exacerbation.® Once the date of disability is detern ned,
insurers and courts use the "last" exposure before a disability
arises only to determ ne where the enpl oyee was working on the date
of di sabl enent and which enployer will therefore be charged with
conpensat i on under subsection (c).” CES Card v. Doub, 104 M. App.
301, 656 A 2d 332 (1995). An injurious exposure is not, and cannot

by definition be, initself a trigger for conpensation, or a liable

5 Subsection (b) of the statute assigns liability for disability caused by
an occupational disease to the |ast "causal enployer”; that is, in the words of
the statute, to the enployer "in whose enpl oynent the covered enpl oyee was | ast
i njuriously exposed to the hazards of the occupational disease.” Known as "the
| ast injurious exposure rule,” the cited | anguage in 8 9-502 is typically used
when the enpl oyee has endured in multiple workplaces the sane hazards ultimtely
causi ng the occupational disease leading to disability. See, e.g., Lowery v.
McCor m ck Asbestos Co., 300 MJ. 28, 475 A .2d 1168 (1984); CES Card v. Doub, 104
Ml. App. 301, 656 A 2d 332 (1995).

The Court of Special Appeals carefully reviewed the relationship between
date of disablenment and date of last injurious exposure to the hazards of an
occupational disease in CES Card, supra, another carpal tunnel syndronme case.
In CES Card, an issue arose over which of two successive enpl oyers exposing Ms.
Doub to the hazards of carpal tunnel syndrome would be liable for her workers
conpensati on benefits. In the course of determning the last injurious exposure
whi ch woul d then identify the |iable enployer, the internediate appellate court
noted that it was inpossible for the date of the |last injurious exposure to be
later than the date of disablenment, because the last injurious exposure by
definition "caused" the disablenment rather than aggravated it:

"[We hold that in occupational disease cases the date
of last injurious exposure can never cone after the date
of disability. In effect, we are defining “injurious
exposure' as an exposure that contributed to the onset
of disability —not one that may have exacerbated an
existing disability." CES Card, supra, 104 MI. App. at
314, 656 A 2d at 338.

The Court of Special Appeals' reasoning in CES Card is sound and we adopt

" Certainly, however, if only one enployer has exposed the enpl oyee to the
hazards of the occupational disease in the enployee's work history, then that
single enployer will be the liable party under 8§ 9-502. 1In this case, therefore,
if Waskiewicz is indeed entitled to conpensation, GV woul d be, w thout question
the Iiable enpl oyer.
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enpl oyer coul d never be ascertai ned and subsection (b) would al so
be neani ngl ess.

M. Waskiewi cz's theory of exposure to the hazards of an
occupational di sease as a conpensable event in itself, if put into
practice, would lead to untenable outcones. For exanple, if his
t heory prevailed, one mght successfully argue that each day of
work followng the first claimof disability contributed, however
slightly, to a worsening of the disability, thereby entitling the

claimant to a new cl ai meach day.

b.

Onh the plain language of the statute, therefore, M.
Waskiewi cz's interpretation of § 9-502(a) is not persuasive.
Moreover, the General Assenbly could not have intended such an
out cone, or they would not have enacted the reopen provision found
in 8 9-736 of the Act to address the aggravation of existing
disabilities. Section 9-736 grants continuing jurisdiction over
wor kers' conpensation clains to the Conm ssion and provides for
nodi fication of a workers' conpensation award if aggravation of a
disability occurs after the original rate of conpensation has been
set or term nated:

"8 9-736. Readjustnent; continuing powers and
jurisdiction; nodification.

(a) Readjustnent of rate of conpensation. —If
aggravation, dimnution, or termnation of
disability takes place or is discovered after
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the rate of conpensati on IS set or
conpensation is termnated, the Comm ssion, on
the application of any party in interest or on
its own notion, may:

(1) readjust for future application the
rate of conpensation; or

(2) i f appropri at e, termnate the
payment s.

(b) Continuing powers and jurisdiction;
nodi fication. — (1) The Conmm ssion has
continuing powers and jurisdiction over each
claimunder this title.
(2) Subject to paragraph (3) of this
subsection, the Comm ssion my nodify any
finding or order as the Comm ssion considers
justified.
(3) Except as provided in subsection (c)
of this section, the Conm ssion may not nodify
an award unless the nodification is applied
for wwthin 5 years after the | ast conpensation
paynent . 8
The statute expressly and unequivocally grants power to the
Comm ssion to nodify awards as it considers just, even on its own
not i on. It also, unfortunately for M. Wiskiewicz, limts the
power of the Comm ssion to make nodifications to an original award
to a five-year period follow ng the |ast paynent of conpensation to
t he cl ai mant.
We extensively reviewed the history and purposes of the
statute of Iimtations on nodifications of awards nost recently in

Vest v. G ant Food Stores, Inc., 329 Ml. 461, 620 A 2d 340 (1993),

8 Subsection (c) of 8§ 9-736 addresses estoppel or fraud preventing a
claimant from filing an application for nodification under this section; the
subsection has no relevance to the instant case.
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and reiterated the straightforward rule of the statute. The
petitioner Vest suffered a conpensable back injury and received
tenporary total and then partial disability benefits over the
course of eighteen nonths. Seven years fromthe date of his |ast
paynment of conpensation, Vest attenpted to reopen his clai mbased
on a worsening of his back condition, arguing in part that the
statute of limtations in 8 40 (c) of Article 101 (predecessor
statute to 8 9-736) was inapplicable because his case was deci ded
on the record without a hearing.

In rejecting his contention, we held that the five-year period
of limtations for nodifications applies to all awards, quoting
froma well-known authority on workers' conpensation on the purpose
of statutory tine limts on reopening cases:

"As Professor Larson has not ed:
"[Alny attenpt to reopen a case
based on an injury ten or fifteen
years ol d must necessarily encounter
awkward probl ens of proof, because
of the long delay and the difficulty
of determning the relationship
between some ancient injury and a
pr esent aggr avat ed disability.
Anot her ar gunment is that t he
i nsurance carriers would never know
what kind of future liabilities they
m ght i ncur, and woul d have
difficulty in conputing appropriate
reserves.' (Footnotes omtted.)
2 A Larson, Wrknen's Conpensation, 8§ 81.10,
at 15-94 to 15-95 (Desk ed. 1976). A total

absence of any limtations period for the many
cases decided on the record would only further
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conmpound such risks and potentially overl oad
t he Comm ssion's docket."

Vest, 329 M. at 471, 620 A 2d at 344. W further noted in Vest
that the Conm ssion could not even reserve to itself the power to
reopen a case past the five-year tinme period, as the sane statute
granting the broadest power of continuing jurisdiction over prior
awards to the Comm ssion also explicitly limted its exercise to a
defined five-year period, and thereafter actually divested the
Comm ssion of any authority to reopen:

"The Conmm ssion cannot bypass the statutory

restriction on its authority. An agency

“cannot override the plain neaning of the

statute or extend its provisions beyond the

clear inport of the |anguage enployed.' It is

clear from the history of 8 40(c) that, by

enacting a limtations provision, the General

Assenbly restricted the Conmssion's ability

to exercise its authority to reopen prior

awards." (Ctations omtted.)
Id. at 475-76, 347.

M. Waski ew cz nust have recogni zed that he could not prevail
under the plain nmeaning of the reopening statute as well as our
case |l aw, because his original award was nmade nore than five years
before his condition worsened so dramatically. Therefore, he did
not file an application for nodification, and before us attenpts to
di stinguish his particular situation froma sinple reopening of an
existing claim The essence of M. Waskiew cz's argunent is that

his additional and injurious exposure to the hazards of carpa

tunnel syndrone, caused by his return to the assenbly line after
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havi ng been renoved fromthe assenbly |line, was nore anal ogous to
a new accidental personal injury than an aggravation of an existing
disability. Thus, just as enployees who are re-injured on the job
because of another accident are entitled to file a new workers'
conpensation claim under 8§ 9-501 of the Act, so should he be
entitled to file a new claim because of another "injurious
exposure" under 8§ 9-502(a) of the Act.

We question the underlying assunptions in M. Wskiewcz's
analogy. It seens quite clear that if M. Waskiew cz had suffered
the disability in the 1970s and stayed on the assenbly |line w thout
interruption, and his carpal tunnel syndronme continued to worsen
over that tinme, his only opportunity for increased benefits would
be under the reopening provision. Thus we nust assune that M.
Waski ewi cz's argunent before us is founded on the notion that the
enpl oyer's actions in renoving himfromand then reassigning himto
the repetitive notion work were the significant events triggering
a new claim Al though M. Waskiewi cz does not explicitly argue
t hat his enpl oyer acted in bad faith, negligently, or
intentionally, GMs "fault” inpliedly underlies M. Waskiew cz's
entire theory of recovery. W rkers' conpensationis a "no-fault"
system rendering the very foundation of M. Waskiew cz's argunent
qui t e shaky.

Second, M. Waskiew cz asserts in his brief that the five-year
l[imtations period on reopening a claimsinply does not apply in

his circunstances:
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"The five year limtations provision, however,
was never intended to bar a new cl ai mwhen the
enpl oyer agai n exposed such an enpl oyee to the
di stinct enpl oynent hazar ds of t he
occupational disease and thereby caused an
i ncreased disabl enent. He is certainly
entitled to maintain a claim for additiona
conpensation for the increase in his
disability, just as any enployee would be
entitled if he sustained a new accidental
injury which worsened his prior disability."
(Citations omtted and enphasi s added.)

M. Waski ewi cz does not support his analysis of the intention
of the Legislature with any legislative history of 8 9-736 or ot her
authority, nor could we | ocate any. Wile we nust acknow edge sone
seem ng unfairness in the instant case, we have al so recogni zed the
legitimte purposes of limtations periods, and noted that all
bright-line rules will occasionally result in sone individual
unfairness. See Debusk v. Johns Hopkins Hospital, _ ™. _ ,
A.2d _ (1996), No. 110, Sept. Term 1995, filed June 3, 1996;
Lowery, supra. That the result in an particul ar case seens harsh
is thus not enough to overcone the bar on reopening a claimafter
five years. See Stevens v. Rite-Aid Corp., 340 Md. 555, 568, 667
A . 2d 642, 649 (1995) ("The general rule of liberal construction of
t he Workers' Conpensation Act is not applicable to the limtations
provision of 8§ 9-736"); Mntgonery County v. MDonald, 317 Ml. 466,
472, 564 A.2d 797, 800 (1989) ("a liberal rule of construction
does not mean that courts are free to disregard the provisions

conprising the Act").
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Moreover, his contention that his claimis anal ogous to a new

injury is sinply unpersuasive, on the basis of the facts to which
he sti pul at ed.

In Stevens, supra, we noted that the reopening provision

typically exists "for situations in which a claimant's condition
degenerates, entitling the claimant to increased benefits.” 1d. at
565 n.11, 647 n 11. Such is the sinple case here: M. Wskiew cz
has been suffering from a condition which has drastically
degenerated since his original rate of permanent partial disability
conpensati on was set. M. Waskiewicz, in the "Stipulation of
Agreed Facts and Agreed I|ssues" submtted to the trial court,
admtted that his current carpal tunnel syndronme is "the disease
from which he has suffered in varying degrees since it was first

di agnosed in the early 1970s," with the recent aggravation from 15%

permanent | oss of use to 100% permanent | oss of use occurring "as
a result of his last injurious exposure on March 2, 1992." W are
in accord with the internediate appellate court that this
stipulated fact alone prevents us from ruling in favor of M.
Waski ew cz:

"[Waskiewi cz] first suffered a disability for
carpal tunnel syndrome in 1973. H's |ast
i njurious exposure for purposes of filing a
claim therefore, occurred prior to his
disability from carpal tunnel syndrone in
1973. Hi s subsequent exposures cannot be the
basis of filing a new claim In short, any
recovery for his current injury could only
have been secured by a reopening of his
original claim Since it is now too late to
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reopen that claim his current injury is not
conpensabl e. Wiile this is a harsh result,

the statute does not permt a subsequent claim
in accordance with the facts agreed upon.”

[T,

We recogni ze that the recent aggravation of M. Waskiew cz's
disability occurred at |least in part because GM know ngly renoved
himfromlight duty and placed himat risk of such aggravation by
assi gning himback to an assenbly line job where his duties would
include repetitive hand notions. Were the issue before us a
question of equity rather than statutory law, GV woul d surely not
fare so well. Unfortunately for M. Wskiew cz, however, the
wor kers' conpensation statutory schene specifically addresses his
situation and thus preenpts exercise of our equitable powers.

We conclude that, for M. Waskiewicz to prevail, we would have
to hold that the renoval from line work and then harnful re-
exposure constituted a new conpensabl e event not recognized in the
Act. Although the reassignnent to a hazardous set of duties is
somewhat analogous to a new accidental injury causing a new
disability, as M. Wiskiewicz has argued, the analogy is not
per suasi ve enough to cause this Court to overstep its boundaries by
judicially nodifying the Act. As we discussed recently in Debusk,
supra, one of the key virtues of a statutory workers' conpensation
systemis its predictability. The General Assenbly has determ ned

that both a disablenment resulting froman occupational disease and
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an accidental personal injury on the job constitute conpensable
events under the statutory schene; it has not determ ned, at | east
as of the date of this opinion, that an enployer's know ng
reassi gnnment of an already disabled worker to hazardous duty,
wi thout nore, is a conpensable event.® Perhaps it shoul d make such
a determnation, as the situation before us, on the stipulated
facts, appears particularly unfair; but if we held that GMs
actions in re-assigning M. Waskiewicz to job duties he had held in
the past constituted a conpensable event, we would be in essence

witing new legislation. This Court cannot and wll not usurp the

® O course, if an enployee entered a workplace with sone type of
preexi sting inmpairment or condition, and then suffered a subsequent workpl ace
acci dent or occupational disease, he would be entitled to conpensation for the
proportion of the disability attributable to the subsequent accident or disease.
Sections 9-655, 9-656 and 9-802 govern both the liability of the | ast place of
enpl oyment and the ultimate conpensation to the claimnt.

Sections 9-655 and 9-656 provide for statutory apportionnent of
conpensation between a "preexisting disease or infirmty," and a subsequent
accident or occupational disease, in cases of permanent disability of |ess than
50% of the body as a whole. The claimant is entitled to benefits for the
proportion of the disability reasonably attributable to the subsequent acci dent
or disease, but not for the proportion of the disability attributable to the
preexi sting disease or infirmty.

If a covered enployee with a preexisting permanent inpairnent suffers a
subsequent acci dent or occupational disease resulting in disability of nore than
50% of the body as a whole, 8§ 9-802 and the Subsequent Injury Fund becone
rel evant. Section 9-802 requires that the disability be substantially greater
due to the conmbined effects of the preexisting permanent inpairment and the
subsequent conpensable event; the enployer is then responsible for only the
conpensati on whi ch woul d have been payabl e for the subsequent conpensabl e event.
If the numerous factors in 8 9-802(b) are net, the enpl oyee may al so be entitled
to additional benefits fromthe Subsequent Injury Fund.

Nei t her apportionment under 8 9-656 nor the Subsequent |njury Fund under
8§ 9-802 are applicable in this case, because both require both a preexisting
i npai rment and a subsequent accidental injury or occupational disease. M.
Waskiewicz did return to his Iine job with a preexisting disease, but did not,
as we have discussed at |ength already, suffer a subsequent occupational disease.
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CGeneral Assenbly's authority to expand the scope of the Act in this
manner .

JUDGVENT AFFI RMED, W TH COSTS.

Di ssenting Opinion foll ows next page:

Di ssenting Opinion by Chasanow, J.:
The mgjority holds that the Wrkers' Conpensation Act (the

Act), Maryland Code (1991 Repl. Vol., 1995 Supp.), Labor and
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Enpl oynent Article, 8 9-101 et. seq.,! bars a di sabl ed worker from
mai ntaining a claim for a permanent total disability from an
occupational disease that occurred in 1992, sinply because the
wor ker received an award for a 15 percent disability fromthe sane
occupational disease 16 years earlier. In reaching this result,
the mjority recognizes that its holding has "sonme seemn ng
unfairness,” _ M. at _ ,  A2dat ___ (Myority. op. at 16),
and "appears particularly unfair,” M. at __ , A 2d at
(Mpjority op. at 19).

The facts in the instant case are undi sputed. Waski ewl cz
devel oped carpal tunnel syndronme in 1973, and in 1976 he received
wor kers' conpensation benefits for a permanent partial disability
of 15 percent. During the 1980s, Waskiew cz continued to receive
further treatnment for carpal tunnel syndronme and was placed on
light duty that involved no use of power tools and no heavy
lifting. In 1991, Waskiew cz's physician specifically directed
General Motors to assign Waskiewicz only to jobs with "no lifting,
no repetitive nmotion and no use of air guns.” Despite this
war ni ng, General Modtors again placed Waskiewicz in a job where he
was required to use hand tools in a repetitive manner. As a result
of this new workpl ace exposure, Waskiew cz's carpal tunnel syndrone
wor sened, and the parties have agreed that he is now totally

di sabl ed and unabl e to engage in any gai nful enploynent.

Al statutory references are to Maryland Code (1991 Repl. Vol., 1995
Supp.), Labor and Enpl oynment Article.
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In ruling against Waskiewi cz, the mpjority asserts that he
"does not support his analysis of the intention of the Legislature
with any legislative history of 8§ 9-736 or other authority, nor
could we locate any." M. at __ ,  A2d at ___ (Mjority
op. at 16). | disagree. The legislature has nmandated in § 9-102
that the Act is to be construed liberally in favor of workers I|ike
Waski ewi cz. That nmandate can be considered a part of the Act's
| egislative history. Mreover, the fundanental rule that the Act
should be construed liberally in favor of workers has been
recogni zed by this Court in nunmerous cases. See Para v. R chards
Goup, 339 M. 241, 251, 661 A 2d 737, 742 (1995)(noting that the
Act "“should be construed as liberally in favor of injured
enpl oyees as its provisions will permt in order to effectuate its
benevol ent purposes'")(citations omtted); Vest v. Gant Food
Stores, Inc., 329 Ml. 461, 467, 620 A 2d 340, 342 (1993); Howard
Co. Ass'n., Retard. Gt. v. Valls, 288 Mi. 526, 530, 418 A 2d 1210,
1213 (1980).

I nstead of construing the Act liberally in favor of the
di sabl ed enployee, the majority seens to construe all anbi guous
provi sions against the worker and holds that Waskiew cz cannot
recover conpensation for his increased disability either through a
reopening of his 1976 claimor by filing a new claimbased solely
on his 1992 increase in disability. According to the majority,

once a worker is deened "disabled" from an occupational disease,
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t hat worker cannot recover for any increase in disability, even
though it was caused by a new exposure to workpl ace hazards, unl ess
the worker files for a reopening of his or her original award
within five years of the last paynent on the original claim
Because Waskiewicz did not file for a reopening of his original 15
percent disability claimwthin five years, the majority holds that
he is barred under 8 9-736 from recovering for his increased
di sability.

Of course, the reason Waskiewicz could not apply for an
increase in his conpensation within five years of the 1976 award
was because the second injurious exposure that caused his increased
disability did not even occur until 1992, nore than 15 years | ater.
In essence, the majority holds that the statute of limtations on
Waskiewicz's claimfor total disability expired ten years before
the total disability had even occurred. Surely the legislature did
not intend that the five-year limtation on reopening an award
woul d bar recovery for an increase in disability caused, not by the
natural progression of the disease, but by a subsequent injurious
exposure to workpl ace hazards. See Uninsured Enpl oyers' v. Lutter,
342 Md. 334, 346, 676 A 2d 51, 57 (1996)(noting that courts should
avoi d absurd or unreasonable results when construing statutes).

The majority's holding should result in a great increase in
trivial notions to nodify permanent partial disability awards. A

wor ker who receives an award based on a permanent partial



-5-
disability from an occupational disease will have to file for a
nodi fication for any increase in disability every four or five
years or risk losing the right to additional conpensation shoul d
his or her occupational disease worsen substantially due to
conti nued exposure to enpl oynent hazards.

The majority apparently concedes that if Waskiew cz's increase
in disability had resulted froma new accidental injury he suffered
nore than five years after his 1976 disability award ended, he
woul d be entitled to additional conpensation under 8§ 9-501 for the
increase in his disability. M. at __, _ A2d at
(Mpjority op. at 15). But because Waskiewicz's increase in
disability resulted fromadditional exposure to the hazards of an
occupational disease, the mgjority holds that he is not entitled to
addi ti onal conpensati on. There is no reason to treat enployees
whose disabilities are exacerbated because of an additional
accidental injury on the job differently from enpl oyees whose
occupational disease is exacerbated because of an additional
i njurious exposure on the job. Nothing in 8 9-501 or 8§ 9-502, or
any other provision in the Act, requires such unfair and disparate
treatnent of enpl oyees with occupational diseases. |In fact, this
Court has previously recognized that the Act reflects the

|l egislature's intent to treat disability "from occupational disease

much like an injury caused by accident." Shifflett wv.
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Powhattan M ning Co., 293 Md. 198, 202, 442 A 2d 980, 983 (1982).

Contrary to the mmjority's construction, | Dbelieve the
| egi slature intended to allow workers who have suffered partia
disability as a result of an occupational disease to recover for
any increased disability resulting not froma natural progression
of the disease but froma new exposure to enploynent hazards. |If
the increase in disability occurs within five years of the |ast
conpensation paynent, the legislature has provided that the
enpl oyee may file to reopen the claimunder 8 9-736. If, on the
ot her hand, there is an additional work-induced increase in the
disability that occurs nore than five years after the |ast paynent,
t he worker should be allowed to file a new claimfor benefits for
the additional disability under 8 9-656 or § 9-802.2 Section 9-656
provi des:

"(a) Determnation by Comm ssion. -- |If
it appears that a permanent disability of a
covered enployee following an accidental
personal injury or occupational disease is due

partly to the accidental personal injury or
occupat i onal di sease and partly to a

2Section 9-656 applies in cases where the conbined effects of a preexisting
infirmty and a subsequent occupational disease result in a permanent disability
t hat does not exceed 50 percent of the body as a whole. See 8§ 9-655. |In cases
where the conbined effects result in a disability that does exceed 50 percent of
the body as a whole, 8 9-802 applies. Under 8§ 9-802(a), the enployer is liable
only for the disability caused by the subsequent occupational disease. The
enpl oyee is also entitled to additional conpensation fromthe state Subsequent
Injury Fund if the conbined effects of the preexisting condition and the
subsequent occupational disease cause a "substantially greater” disability than
woul d have been the case fromthe subsequent occupational di sease alone. § 9-
802(h).
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There is nothing in the | anguage of 8 9-656 or

Waskiew cz's original 15 percent disability from carpa
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preexi sting di sease or infirmty, t he
Comm ssion shall determ ne

(1) the proportion of the disability that
is reasonably attributable to the accidental
personal injury or occupational disease; and

(2) the proportion of the disability that
is reasonably attributable to the preexisting
di sease or infirmty.

(b) Paynment of conpensation. -- The
covered enpl oyee:

(1) is entitled to conpensation for the
portion of the disability of the covered
enpl oyee that is reasonably attributable
solely to the accidental personal injury or
occupati onal di sease; and

(2) is not entitled to conpensation for
the portion of the disability that is
reasonably attributable to the preexisting
di sease or infirmty." (Enphasis added).

802 provides in pertinent part:

"(a) Limtation on liability of enployer and

insurer. -- |If a covered enployee has a
per manent inpairnment and suffers a subsequent
acci dent al per sonal injury, occupat i onal
di sease, or conpensable hernia resulting in
per manent parti al or per manent tota

disability that is substantially greater due
to the conbined effects of the previous
inpai rment and the subsequent conpensable
event than it wuld have been from the
subsequent conpensabl e event al one, t he
enpl oyer or its insurer is liable only for the
conpensati on payable under this title for the
subsequent acci dent al per sonal injury,
occupati onal disease, or conpensable hernia."
(Enphasi s added).

8§ 9-802 to preclude

t unnel
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syndronme from being considered a "preexisting disease" or a
"permanent i npairnent.” If his original disability is a
preexisting inpairnment under 8 9-656 or 8§ 9-802, it seens clear
t hat Waski ewi cz should be entitled to conpensation for the portion
of his current disability reasonably attributable to his new
exposure.

The majority dism sses this construction of 8§ 9-656 and § 9-
802 summarily in a footnote by sinply pronouncing that Waskiew cz
did not "suffer a subsequent occupational disease.” M. at
n9, = A2dat ___ n.9 (Mjority op. at 19 n.9). Apparently, the
maj ority concludes that Waskiewi cz cannot maintain a new claimfor
addi tional conpensation wunder 8 9-656 or 8 9-802 because
Waskiewi cz's preexisting infirmty as well as his subsequent
occupational disease were both carpal tunnel syndronme. |[In other
words, the majority engrafts onto 8 9-656 and 8§ 9-802 a requirenent
that the worker suffering froma preexisting infirmty suffer a
subsequent and different occupational disease in order to qualify
for conpensation. The majority cites no authority or |egislative
history to support its viewthat this admttedly unfair result is
what the | egislature intended.

Nei ther 8 9-656 nor 8 9-802 contains any requirenment that an
enpl oyee suffer a subsequent and different occupational disease in
order to qualify for conpensation. These provisions nerely require

that an enployee be permanently disabled due partly to a
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preexisting disease and partly to a subsequent occupational
di sease. That is exactly what is alleged to have occurred in the
instant case. There is no dispute that Waskiew cz suffered from
carpal tunnel syndronme when General Mdtors assigned himin 1991 to
work with hand tools in a repetitive manner. It is also stipulated
that this repetitive work in 1991 and 1992 resulted in a subsequent
worsening of the carpal tunnel syndrome to the point that
Waski ewi cz becane unable to work. Sections 9-656 and 9-802 do not
require that a worker's preexisting disease be of a different type
t han the subsequent occupational disease. W should not read such
a requirenent into the statute, especially when the result is to
unfairly deny Wiskiewi cz workers' conpensation benefits for a
disability he received as a result of his enpl oynent.

The right to workers' conpensation for a disability caused by
an occupational disease is conferred by 8 9-502(c), which provides:

"(c) Liability of enployer and insurer. --
Subj ect to subsection (d) of this section and
except as ot herw se provi ded, an enpl oyer and
insurer to whomthis subsection applies shal
provi de conpensation in accordance with this
title to:

(1) a covered enployee of the enployer
for disability of the covered enployee
resulting froman occupational disease; or

(2) the dependents of the covered

enpl oyee for death of the covered enployee
resulting froman occupational disease."”
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It seems to ne that the mpjority is adopting a strained
interpretation of 8 9-502 in order to deny WAski ewi cz conpensati on
for his disability. The majority construes 8 9-502 as only
permtting a single claim for a single type of occupational
di sease, al though that claimmay be reopened within the five-year
statutory period.® The mpjority's construction conpletely ignores
subsection (e) of the statute that clearly envisions nore than one
claimfor the sanme occupational disease and that would have been
totally superfluous if the legislature intended to limt a worker
to one claim for each type of occupational disease. Section 9-
502(e) provides:

"(e) False representation -- Conpensation
prohibited. -- A covered enployee or a

5This Court on at |east one occasion has tacitly approved the filing of two
separate clains for disablement fromthe same occupati onal disease. In Mntgonery
County v. MDonald, 317 Ml. 466, 564 A 2d 797 (1989), the enployee suffered two
heart attacks, one in 1977 and another in 1984. |In 1984, he filed tw separate
occupational di sease clains, one dating fromthe 1977 heart attack and the ot her
dating fromthe 1984 heart attack. It was conceded that both attacks invol ved
the sane occupational disease. The Workers' Conpensation Comm ssion (the
Commi ssion) found the claimfor the 1977 attack was barred by the statute of
[imtations. The Comm ssion also found that the claimfor the 1984 heart attack
was barred by the statute of limtations because it was casually related to the
1977 heart attack. On appeal to the circuit court, the two clainms were filed
t oget her under one case nunmber. The circuit court held that the claimfor the
1977 heart attack was not barred by the statute of limtations. The circuit
court, however, did not nmake a specific ruling on the claimfor the 1984 heart
attack. The enpl oyer appealed the ruling on the claimfor the 1977 heart attack,
but there was no certification of the circuit court's order for imedi ate appea
under Maryland Rule 2-602(b). This Court reversed the circuit court and held
that the claim for the 1977 heart attack was barred by the statute of
limtations. In so doing, however, we indicated that the claimfor the 1984
heart attack was not dependant on the 1977 claim and was still pending, even
though it was for increased disability caused by the sane occupational disease
as the 1977 claim MDonald, 317 MI. at 469 n.2, 564 A.2d at 799 n.2. This was
at least a tacit acknow edgenent that the 1984 occupati onal disease claimwas a
separate action and separately maintai nable even though it was for the sane
di sease and causally related to the 1977 claim which was foreclosed by the
statute of limitations.
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dependent of the covered enployee is not
entitled to conpensation for a disability or
death that results from an occupationa
di sease if, when the covered enployee began
enpl oynrent with the enployer, the covered
enpl oyee falsely represented in witing that
the covered enployee had not been disabl ed,
laid off, or conpensated in danages or
ot herwi se, due to the occupational disease for
which the covered enployee or dependent is
seeki ng conpensation."” (Enphasis added).

Under this subsection, an enployee is denied a second claim for
conpensation for an occupational disease if the enployee has
falsely represented in witing that the enployee had not been
previously disabled or conpensated for the sane occupational
di sease for which the enployee is now seeking conpensation. |If a
second claim for conpensation for the same occupational disease
were always barred, there would have been no reason for the
| egislature to specifically bar a second cl ai mwhen the enpl oyee
has |ied about the prior disability or prior conpensation.

The majority cites no cases fromany jurisdiction to support
its hol ding. The only appellate decision | have been able to
| ocate that is clearly on point decides the issue contrary to the
majority's holding. In Mkitka v. Johns-Manville Products Corp.
352 A.2d 591 (N.J. Super. C. App. Dv. 1976), the court faced a
set of circunstances simlar to that presented in the instant case.
M kitka, a worker who suffered from work-related asbestosis,
received an award for a seven and one-half percent permanent

disability. Despite her disability, Mkitka continued to work for
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her enpl oyer for several nore years before retiring. After her
retirement, MKkitka filed a new workers' conpensation clai mseeking
addi tional conpensation for an increase in her disability that
resulted from continued exposure to enploynent hazards occurring
after the initial award for a seven and one-half percent disability
but before her retirement. The new claim however, was filed after
the New Jersey statute's two-year statute of limtations for re-
opening a disability claim had expired. Nonet hel ess, the court
held that Mkitka could maintain her <claim for increased
di sability:

"In the present case, ... petitioner has
filed a new claimpetition; she is not seeking
nodi fication of the [original] award. Rather,
she contends that because of exposure to
al l eged del eterious conditions of enploynent
occurring after entry of the 1967 award, she
has suffered additional disability. This is a
new claim not an attenpted nodification of a
prior award. [ The] two-year tinme [imtation
[ has] no application to this new claim

* * %

[Where an enployee has once recovered
conpensation for an occupational disease and
thereafter suffers additional disability from
additional exposure to the conditions of
enpl oynent after rendition of the original
award, such an enployee can file a claim
petition for the disability so caused wthin a
year (or now two years) after the enployee
knew or ought to have known of the increased
disability stemmng from the continued
enpl oynment despite know edge as to the type of
disability acquired in connection with the
original award. This rule, to be applied in
these limted circunstances, wll avoid the
absurd result of possibly barring clains
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before they even existed." (Gtation
omtted).

M kitka, 352 A 2d at 593-94.
| believe a simlar rationale should be applied in the instant
case. Waskiewi cz should be allowed to nmaintain a new claim for
conpensation for the increased disability he has suffered as a
result of additional exposure to the enploynent hazards that caused
his carpal tunnel syndrome to worsen. Accordingly, | dissent.
Judge El dridge and Judge Bell have authorized nme to state that

they join in the views expressed in this dissenting opinion.



