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The mgjority holds that the Wrkers' Conpensation Act (the
Act), Maryland Code (1991 Repl. Vol., 1995 Supp.), Labor and
Enpl oynent Article, 8 9-101 et. seq.,! bars a di sabl ed worker from
maintaining a claim for a permanent total disability from an
occupational disease that occurred in 1992, sinply because the
wor ker received an award for a 15 percent disability fromthe sane
occupational disease 16 years earlier. In reaching this result,
the mjority recognizes that its holding has "sonme seemn ng
unfairness,” _ M. at _ ,  A2dat ___ (Myority. op. at 16),
and "appears particularly unfair,” M. at __ , A 2d at
(Majority op. at 19).

The facts in the instant case are undi sputed. Waski ewl cz
devel oped carpal tunnel syndronme in 1973, and in 1976 he received
wor kers' conpensation benefits for a permanent partial disability
of 15 percent. During the 1980s, Waskiew cz continued to receive
further treatnment for carpal tunnel syndrome and was placed on
light duty that involved no use of power tools and no heavy
lifting. In 1991, Waskiew cz's physician specifically directed
General Motors to assign Waskiewicz only to jobs with "no lifting,
no repetitive nmotion and no use of air guns.” Despite this
war ni ng, General Modtors again placed Waskiewicz in a job where he
was required to use hand tools in a repetitive manner. As a result

of this new workpl ace exposure, \Waskiew cz's carpal tunnel syndrone

Al statutory references are to Maryland Code (1991 Repl
Vol ., 1995 Supp.), Labor and Enpl oynent Article.
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wor sened, and the parties have agreed that he is now totally
di sabl ed and unabl e to engage in any gai nful enpl oynent.

In ruling against Waskiewi cz, the majority asserts that he
"does not support his analysis of the intention of the Legislature
with any legislative history of 8§ 9-736 or other authority, nor
could we locate any." M. at _ ,  A2d at ___ (Mjority
op. at 16). | disagree. The legislature has nmandated in § 9-102
that the Act is to be construed liberally in favor of workers I|ike
Waski ewi cz. That nmandate can be considered a part of the Act's
| egislative history. Mreover, the fundanental rule that the Act
should be construed liberally in favor of workers has been
recogni zed by this Court in nunmerous cases. See Para v. R chards
G oup, 339 M. 241, 251, 661 A 2d 737, 742 (1995)(noting that the
Act "“should be construed as liberally in favor of injured
enpl oyees as its provisions will permt in order to effectuate its
benevol ent purposes'")(citations omtted); Vest v. Gant Food
Stores, Inc., 329 Ml. 461, 467, 620 A 2d 340, 342 (1993); Howard
Co. Ass'n., Retard. Gt. v. Valls, 288 Mi. 526, 530, 418 A 2d 1210,
1213 (1980).

I nstead of construing the Act liberally in favor of the
di sabl ed enployee, the mpjority seens to construe all anbi guous
provi sions against the worker and holds that Waskiew cz cannot
recover conpensation for his increased disability either through a

reopening of his 1976 claimor by filing a new claimbased solely
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on his 1992 increase in disability. According to the majority,
once a worker is deened "disabled" from an occupational disease,
t hat worker cannot recover for any increase in disability, even
though it was caused by a new exposure to workpl ace hazards, unl ess
the worker files for a reopening of his or her original award
within five years of the last paynent on the original claim
Because Waskiewicz did not file for a reopening of his original 15
percent disability claimwthin five years, the magjority holds that
he is barred under 8 9-736 from recovering for his increased
di sability.

Of course, the reason Waskiewicz could not apply for an
increase in his conpensation within five years of the 1976 award
was because the second injurious exposure that caused his increased
disability did not even occur until 1992, nore than 15 years | ater.
In essence, the majority holds that the statute of limtations on
Waskiewi cz's claimfor total disability expired ten years before
the total disability had even occurred. Surely the legislature did
not intend that the five-year limtation on reopening an award
woul d bar recovery for an increase in disability caused, not by the
natural progression of the disease, but by a subsequent injurious
exposure to workpl ace hazards. See Uninsured Enpl oyers' v. Lutter,
342 Md. 334, 346, 676 A 2d 51, 57 (1996)(noting that courts should
avoi d absurd or unreasonable results when construing statutes).

The majority's holding should result in a great increase in
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trivial notions to nodify permanent partial disability awards. A
wor ker who receives an award based on a permanent partial
disability from an occupational disease will have to file for a
nodi fication for any increase in disability every four or five
years or risk losing the right to additional conpensation shoul d
his or her occupational disease worsen substantially due to
conti nued exposure to enpl oynent hazards.

The majority apparently concedes that if Waskiew cz's increase
in disability had resulted froma new accidental injury he suffered
nore than five years after his 1976 disability award ended, he
woul d be entitled to additional conpensation under 8§ 9-501 for the
increase in his disability. M. at ___, _ A2d at
(Mpjority op. at 15). But because Waskiewicz's increase in
disability resulted fromadditional exposure to the hazards of an
occupational disease, the mgjority holds that he is not entitled to
addi ti onal conpensati on. There is no reason to treat enployees
whose disabilities are exacerbated because of an additional
accidental injury on the job differently from enpl oyees whose
occupational disease is exacerbated because of an additional
i njurious exposure on the job. Nothing in 8 9-501 or 8§ 9-502, or
any other provision in the Act, requires such unfair and di sparate
treatnent of enpl oyees with occupational diseases. |In fact, this
Court has previously recognized that the Act reflects the

|l egislature's intent to treat disability "from occupational disease
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much like an injury caused by accident." Shifflett wv.

Powhattan M ning Co., 293 Md. 198, 202, 442 A 2d 980, 983 (1982).

Contrary to the mmjority's construction, | Dbelieve the
| egi slature intended to allow workers who have suffered partia
disability as a result of an occupational disease to recover for
any increased disability resulting not froma natural progression
of the disease but froma new exposure to enploynent hazards. |If
the increase in disability occurs within five years of the |ast
conpensation paynent, the legislature has provided that the
enpl oyee may file to reopen the claimunder 8 9-736. If, on the
ot her hand, there is an additional work-induced increase in the
disability that occurs nore than five years after the |ast paynent,
t he worker should be allowed to file a new claimfor benefits for
the additional disability under 8 9-656 or § 9-802.2 Section 9-656
provi des:

"(a) Determnation by Comm ssion. -- |f

2Section 9-656 applies in cases where the conbined effects of
a preexisting infirmty and a subsequent occupational disease
result in a permanent disability that does not exceed 50 percent of
the body as a whole. See 8§ 9-655. In cases where the conbined
effects result in a disability that does exceed 50 percent of the
body as a whole, 8§ 9-802 applies. Under § 9-802(a), the enployer
is liable only for the disability caused by the subsequent
occupational disease. The enployee is also entitled to additional
conmpensation fromthe state Subsequent Injury Fund if the conbined
effects of the preexisting <condition and the subsequent
occupational disease cause a "substantially greater" disability
than would have been the case from the subsequent occupationa
di sease alone. § 9-802(Db).
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it appears that a permanent disability of a
covered enployee following an accidental
personal injury or occupational disease is due
partly to the accidental personal injury or
occupat i onal di sease and partly to a
preexi sting di sease or infirmty, t he
Comm ssi on shall determ ne

(1) the proportion of the disability that
is reasonably attributable to the accidental
personal injury or occupational disease; and

(2) the proportion of the disability that
is reasonably attributable to the preexisting
di sease or infirmty.

(b) Paynment of conpensation. -- The
covered enpl oyee:

(1) is entitled to conpensation for the
portion of the disability of the covered
enpl oyee that 1is reasonably attributable
solely to the accidental personal injury or
occupati onal di sease; and

(2) is not entitled to conpensation for
the portion of the disability that is
reasonably attributable to the preexisting
di sease or infirmty." (Enphasis added).

802 provides in pertinent part:

"(a) Limtation on liability of enployer and

insurer. -- |If a covered enployee has a
per manent inpairnment and suffers a subsequent
acci dent al per sonal injury, occupati onal
di sease, or conpensable hernia resulting in
per manent parti al or per manent tota

disability that is substantially greater due
to the conbined effects of the previous
inpai rment and the subsequent conpensable
event than it wuld have been from the
subsequent conpensabl e event al one, t he
enpl oyer or its insurer is liable only for the
conpensati on payable under this title for the
subsequent acci dent al per sonal injury,
occupati onal disease, or conpensable hernia."
(Enphasi s added).
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There is nothing in the | anguage of 8 9-656 or 8§ 9-802 to preclude
Waskiew cz's original 15 percent disability from carpal tunnel
syndronme from being considered a "preexisting disease" or a
"permanent i npairnment.” If his original disability is a
preexisting inpairnment under 8 9-656 or 8§ 9-802, it seens clear
t hat Waski ewi cz should be entitled to conpensation for the portion
of his current disability reasonably attributable to his new
exposure.

The majority dism sses this construction of 8 9-656 and § 9-
802 summarily in a footnote by sinply pronouncing that Waskiew cz
did not "suffer a subsequent occupational disease.” M. at
n9, _  A2dat __ n9 (Myjority op. at 19 n.9). Apparently, the
maj ority concludes that Waskiewi cz cannot maintain a new claimfor
addi tional conpensation wunder 8 9-656 or 8 9-802 because
Waskiewi cz's preexisting infirmty as well as his subsequent
occupational disease were both carpal tunnel syndronme. |In other
words, the majority engrafts onto 8 9-656 and 8§ 9-802 a requirenent
that the worker suffering froma preexisting infirmty suffer a
subsequent and different occupational disease in order to qualify
for conpensation. The najority cites no authority or legislative
history to support its viewthat this admttedly unfair result is
what the | egislature intended.

Nei ther 8 9-656 nor 8 9-802 contains any requirenment that an

enpl oyee suffer a subsequent and different occupational disease in
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order to qualify for conpensation. These provisions nerely require
that an enployee be permanently disabled due partly to a
preexisting disease and partly to a subsequent occupational
di sease. That is exactly what is alleged to have occurred in the
instant case. There is no dispute that Waskiew cz suffered from
carpal tunnel syndronme when General Mdtors assigned himin 1991 to
work with hand tools in a repetitive manner. It is also stipulated
that this repetitive work in 1991 and 1992 resulted in a subsequent
worsening of the carpal tunnel syndronme to the point that
Waski ewi cz becane unable to work. Sections 9-656 and 9-802 do not
require that a worker's preexisting disease be of a different type
t han the subsequent occupational disease. W should not read such
a requirenent into the statute, especially when the result is to
unfairly deny Wskiewi cz workers' conpensation benefits for a
disability he received as a result of his enpl oynent.

The right to workers' conpensation for a disability caused by
an occupational disease is conferred by 8 9-502(c), which provides:

"(c) Liability of enployer and insurer. --
Subj ect to subsection (d) of this section and
except as ot herw se provi ded, an enpl oyer and
insurer to whomthis subsection applies shal
provi de conpensation in accordance with this
title to:

(1) a covered enployee of the enployer
for disability of the covered enployee
resulting froman occupational disease; or

(2) the dependents of the covered

enpl oyee for death of the covered enployee
resulting froman occupational disease."”



It seems to ne that the mpjority is adopting a strained
interpretation of 8 9-502 in order to deny Waski ewi cz conpensati on
for his disability. The majority construes 8 9-502 as only
permtting a single claim for a single type of occupational
di sease, al though that claimmay be reopened within the five-year
statutory period.® The mpjority's construction conpletely ignores

subsection (e) of the statute that clearly envisions nore than one

3This Court on at |east one occasion has tacitly approved the
filing of two separate clains for disablenent from the sane
occupational disease. In Mntgonery County v. MDonald, 317 M.
466, 564 A.2d 797 (1989), the enpl oyee suffered two heart attacks,

one in 1977 and another in 1984. In 1984, he filed two separate
occupati onal disease clains, one dating fromthe 1977 heart attack
and the other dating fromthe 1984 heart attack. It was conceded

that both attacks involved the sane occupational disease. The
Wor kers' Conpensati on Conm ssion (the Comm ssion) found the claim
for the 1977 attack was barred by the statute of limtations. The
Comm ssion also found that the claimfor the 1984 heart attack was

barred by the statute of limtations because it was casually
related to the 1977 heart attack. On appeal to the circuit court,
the two clains were filed together under one case nunber. The

circuit court held that the claimfor the 1977 heart attack was not
barred by the statute of limtations. The circuit court, however,
did not make a specific ruling on the claim for the 1984 heart
attack. The enpl oyer appealed the ruling on the claimfor the 1977
heart attack, but there was no certification of the circuit court's
order for imrediate appeal under Maryland Rule 2-602(b). Thi s
Court reversed the circuit court and held that the claimfor the

1977 heart attack was barred by the statute of limtations. 1In so
doi ng, however, we indicated that the claim for the 1984 heart
attack was not dependant on the 1977 claimand was still pending,

even though it was for increased disability caused by the sane
occupational disease as the 1977 claim MDonald, 317 Md. at 469
n.2, 564 A2d at 799 n.2. This was at least a tacit
acknow edgenent that the 1984 occupational disease claim was a
separate action and separately mai ntai nabl e even though it was for
t he sanme di sease and causally related to the 1977 claim which was
forecl osed by the statute of |imtations.
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claimfor the sanme occupational disease and that would have been
totally superfluous if the legislature intended to limt a worker
to one claim for each type of occupational disease. Section 9-
502(e) provides:

"(e) False representation -- Conpensation

prohibited. -- A covered enployee or a

dependent of the covered enployee is not

entitled to conpensation for a disability or

death that results from an occupationa

di sease if, when the covered enployee began

enpl oynrent with the enployer, the covered

enpl oyee falsely represented in witing that

the covered enployee had not been disabled,

laid off, or conpensated in danages or

ot herwi se, due to the occupational disease for

which the covered enployee or dependent is
seeki ng conpensation."” (Enphasis added).

Under this subsection, an enployee is denied a second claim for
conpensation for an occupational disease if the enployee has
falsely represented in witing that the enployee had not been
previously disabled or conpensated for the sane occupational
di sease for which the enployee is now seeking conpensation. |If a
second claim for conpensation for the same occupational disease
were always barred, there would have been no reason for the
| egislature to specifically bar a second cl ai mwhen the enpl oyee
has |ied about the prior disability or prior conpensation.

The majority cites no cases fromany jurisdiction to support
its hol ding. The only appellate decision | have been able to
| ocate that is clearly on point decides the issue contrary to the

majority's holding. In Mkitka v. Johns-Manville Products Corp.
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352 A.2d 591 (N.J. Super. C. App. Dv. 1976), the court faced a
set of circunstances simlar to that presented in the instant case.
M kitka, a worker who suffered from work-related asbestosis,
received an award for a seven and one-half percent permanent
disability. Despite her disability, Mkitka continued to work for
her enpl oyer for several nore years before retiring. After her
retirement, MKkitka filed a new workers' conpensation clai mseeking
addi ti onal conpensation for an increase in her disability that
resulted from continued exposure to enploynent hazards occurring
after the initial award for a seven and one-half percent disability
but before her retirement. The new claim however, was filed after
the New Jersey statute's two-year statute of |imtations for re-
opening a disability claim had expired. Nonet hel ess, the court
held that Mkitka could maintain her <claim for increased
di sability:
"In the present case, ... petitioner has
filed a new claimpetition; she is not seeking
nodi fication of the [original] award. Rather,
she contends that because of exposure to
al l eged deleterious conditions of enploynment
occurring after entry of the 1967 award, she
has suffered additional disability. This is a
new claim not an attenpted nodification of a

prior award. [ The] two-year tinme l[imtation
[ has] no application to this new claim

* * %

[Where an enployee has once recovered
conpensation for an occupational disease and
thereafter suffers additional disability from
additional exposure to the conditions of
enpl oynent after rendition of the original
award, such an enployee can file a claim
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petition for the disability so caused within a
year (or now two years) after the enployee
knew or ought to have known of the increased
disability stemmng from the continued
enpl oynment despite know edge as to the type of
disability acquired in connection with the
original award. This rule, to be applied in

these limted circunstances, wll avoid the
absurd result of possibly barring clains
before they even existed." (Gtation
omtted).

M ki tka, 352 A 2d at 593-94.

| believe a simlar rationale should be applied in the instant

case. Waski ewi cz should be allowed to naintain a new claim for

conpensat i

result of additional

hi s car pal

on for

t unnel

the increased disability he has suffered as a

exposure to the enpl oynent hazards that caused

syndrome to worsen. Accordingly, | dissent.

Judge El dridge and Judge Bell have authorized nme to state that

they join in the views expressed in this dissenting opinion.



