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Rodowsky, J., dissenting.

| respectfully dissent fromthe holding of the Court set forth
in Part IV.A of the majority opinion. That holding is that "the
trial court should have redacted those portions of Wite's
declaration identifying Matusky as the nurderer and suggesting

Mat usky's notive for the crine.” M. at : A 2d at

[ Majority slip op. at 19].1

The hearsay problem under consideration is plagued wth
semantic difficulties. |In any given case the universe of the data
is the whole of what the declarant had to say that is relevant to
t he charges pendi ng agai nst the accused. The task is to determ ne
whether the universe is adm ssible against the accused in its
entirety, partially, or not at all, as declarations against the
penal interest of the declarant. Wthin this universe of data
there can be gradations ranging from hard core, <clear cut
decl arations against penal interest, through varying degrees of

i ncul patory matter, to the clearly excul patory or, at |east, self-

serving statenent. In ny view a conceptual rule, phrased in terns
such as "extended narrative," "statenent," "confession," and

I'n explaining ny views, | too "shall assunme, arguendo, that
the trial court correctly determned ... that a reasonabl e person
in Wiite's circunstances would have realized that his declaration
was contrary to his penal interest.” M. at _ , A 2d
at _ [Majority slip opinion at 18-19].

It should also be noted that there was no cross-petition
filed. Consequently, any issue involving the Confrontation C ause
that may be lurking beneath the surface in this matter is not an
issue that is before this Court.
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"declaration,” can only be understood when | egal hol dings are nade
on specific facts.
Prelimnarily, | do not believe that the majority has given
appropriate precedential weight to this Court's opinion in State v.

Standi fur, 310 Md. 3, 526 A 2d 955 (1987). Nor does Standifur

differ substantially fromthe analysis presented in Parts |, IIl.A
and Il.B of the opinion of Justice OConnor, joined by five other
justices, in Wllianmson v. United States, ___ US |, 114 S. C.

2431, 129 L. Ed. 2d 476 (1994). Both WIlianmson and Standifur
require consideration of all of the known facts and circunstances
surrounding the obtaining of the universe of data in order to
determne reliability, and the entire universe may be excluded as
unreliable at that level of analysis. 114 S. C. at 2436-37; 310
Mi. at 11-13, 526 A 2d at 959-60. Looking at portions of the
uni verse, both opinions exclude matter that is self-serving or
excul patory of the declarant. 114 S. C. at 2434-35; 310 M. at
12-15, 526 A 2d at 959-61. Both opinions would test the
i ncul patory nature of the portion of the universe under
consi deration by a reasonable person test. 114 S. C. at 2435,
2436-37; 310 Md. at 12-13; 526 A 2d at 959-60.

Wth respect to portions of the universe that are "collateral"
or "related"” to the core declaration against penal interest, both
opi nions seemto take substantially the sanme approach. WIIlianson

directs a "statenent” by "statenent" analysis of the portions under
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the reasonable person test. 114 S. Q. at 2436-37. Under
Standi fur, the hard core declarati on agai nst penal interest "and
those related statenments so closely connected with it as to be
equally trustwrthy, are admssible as declarations against
interest.” 310 Md. at 17, 526 A .2d at 962. O course, what nakes
the "closely connected" statenents "equally trustworthy” is that a
reasonabl e person woul d have perceived them as contrary to pena
interest. Id.

Consequently, the majority inaccurately presents Standifur
when it states that "[t]he central distinction between the
W1l ianmson approach and our approach in Standifur is that ‘proximty
between the self-inculpatory and ‘collateral' portions no |onger

guarantees adm ssibility." Ml. at : A 2d at

[Majority slip op. at 27]. "[Plroximty," denotes spacial
near ness, presumably in the witten presentation of the universe
under consideration. Wbster's Third New International D ctionary
1828 (1976). Nowhere in Standifur does the word, "proximty,"
appear.? Proximty is not the test for admssibility under
Standi fur, as shown above.

Even if there are differences between Maryl and conmon | aw, as

enunci ated in Standifur, and the application of Federal Rule of

2The term "proximty," is found in Part Il.A of Justice
OConnor's opinion in Wllianson. There it is stated that the "nere
proximty to other, self-inculpatory, statenments [of self-
excul patory statenents] does not increase the plausibility of the
sel f-excul patory statenents.” 114 S. C. at 2435.
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Evi dence 804(b)(3), and even if those differences justify adopting
Wl lianson as expressing Maryland common law, there is nothing in
W Il lianmson that conpels the exclusion of the identity and notive
portions of Wite's conversation wth Marchewka. WIIlianson
i nvol ved a declarant who was arrested while possessing nineteen
kil ograns of cocaine in two suitcases in the trunk of a rental car
driven by the declarant. 114 S. C. at 2433. He admtted know ng
that the drugs were there. [1d. |In his post-arrest statenents to
Drug Enforcenment Adm nistration agents, he said that he was
transporting the cocaine for the accused, WIIlianmson, who, in
anot her vehicle, had been precedi ng the declarant and who had seen
the traffic stop and the search of the vehicle driven by the
decl arant. | d. The quantity possessed by the declarant would
support finding the declarant's intent to distribute. Id. at 2439.
In WIllianson, four justices, joining in a concurrence by Justice
G nsburg, found the blanme-shifting to WIlianson so self-serving as
to render the universe wholly inadm ssible. 1d. at 2439-40. Five
justices in WIIlianmson, however, in three separate opinions,
remanded for a "statement"” by "statement" parsing of the universe.
WIlianmson does not say that the identity of a crimnal
confederate of the declarant nust be excised from a declaration
agai nst penal interest. |If that were the |law, even the renai nder
of the hard core declaration against penal interest ordinarily

would not be connected to the accused and likely would be
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i nadm ssible for lack of relevancy. Five justices in WIIlianson
remanded for parsing the universe in order possibly to reach an
adm ssi bl e decl arati on agai nst penal interest. That exercise would
be pointless if an ultimte, expurgated version could not even
mention the name of the accused in the very case in which the
decl aration was to be used.

In any event, even a statenent by statenent parsing of Wite's
conversation with Marchewka results in the admssibility of the
identification of Matusky and of his comrunication of his notive to
VWiite. They are inportant, integrated parts of Wite's declaration
agai nst penal interest.® In his conversation with Marchewka, Wite
incrimnates hinself as an acconplice, or principal in the second
degree, to the nurders of Trudy Poffell and her daughter, Pam
Poffell, and as an accessory after the fact to those nurders.
Know edge that a nurder was to be commtted, or had been commtted,
is an elenment of either theory of crimnal responsibility. 1 C
Torcia, Wiarton's Crimnal Law 88 31 and 33 (15th ed. 1993). The
knowl edge elenent of the crinmes admtted in Wite's declaration

agai nst penal interest is greatly reinforced by the inclusion of

31 understand the majority of this Court to hold that any
reference to Matusky is inadmssible, and not sinply the conclusory
statenent that Matusky was the nurderer that appears at the
begi nning of Wite's conversation wth Mrchewka. O course, if
Wi te's conversation with Marchewka had stopped at that point, the
concl usory statenent would not be adm ssi bl e because Wi te had not
yet nmade any declarations against penal interest. Lat er
incrimnating portions of the conversation support the concl usion
expressed earlier.
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the parts of Wite's conversation wth Marchewka in which Matusky
is naned as the person declaring an intent to kill and expressing
the reason for having fornmulated that intent.

Alittle background is needed to place Wite's conversation in
perspective. At the tinme of trial Mrchewka had been enpl oyed for
twenty-five years by AT & T. She was raising her teenage son and
preteen daughter. Wite had been living with her in her hone since
March of 1989. The two had beconme engaged in 1991, although Wite
was not divorced fromhis estranged wfe, one of the victins, Pam
Poffell. Through Wi te, Mrchewka had net Matusky. Wiite and
Mat usky were "very close friends" who woul d see one another or go
out "[a] couple times a week." The nmurders occurred on January 24,
1993. Wen the police interviewed Wiite because he was the
estranged husband of one of the victins, Marchewka fal sely inforned
the police that Wite was shopping with her at the tine of the
murders. She did this because Wiite was on parole, and he had told
Mar chewka that, at the tinme of the nurders, he was drinking in a
bar in violation of his parole. Wite's declaration agai nst penal
interest to Marchewka was nade on Easter Sunday, April 11, 1993,
after White had been drinking. The majority points to nothing
indicating that the nurder investigation had focused on Wiite at
that tinme, nmuch less that he was suspected of being the actua
killer.

The legal test as to what constitutes a decl aration agai nst

penal interest is whether a reasonable person would perceive the
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statenent to be incrimnating. One way to test whether Wite's
references to Matusky and to his notive are integral parts of the
decl aration against penal interest would be to look at a simlar
declaration that did not contain those references. In that
anal ytical framework a prosecutor would be seeking to convict Wite
of being a principal in the second degree to nurder based on Wite's
adm ssion as a party opponent that Wite net soneone in a bar whom
White did not know, that that person said that he wanted to nurder
Trudy and Pam Poffell for reasons that were not expressed, and that
VWiite drove the stranger to the Poffell hone in the stranger's car.
Al t hough our hypothetical illustration contains sone evidence of
know edge, the know edge elenent is greatly dimnished from the
standpoi nt of any weight that would be attributed to it. To a
reasonabl e person, the expurgated version sounds nore |ike the
statement of a nentally disturbed individual than a declaration
agai nst penal interest.

Much the sane argunent that the majority of this Court today
accepts was rejected by the Suprenme Court of Virginia in Chandler
v. Comonweal th, 249 Va. 270, 455 S.E 2d 219, cert. deni ed, _
us. _ , 116 S. ¢. 233, 133 L. Ed. 2d 162 (1995). In Chandl er
the Virginia court unaninously affirmed a death sentence inposed
for a nmurder commtted in the course of the armed robbery of a
conveni ence store. The unavail abl e decl arant, Bernice Mirphy, was

the girlfriend of the accused, Chandler. The w tness was a speci al
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agent of the Virginia State Police who had taken a statenent from
Mur phy as part of the nmurder investigation. 455 S. E. 2d at 224.
"I'n her statenment, Murphy described riding in the car with Chandl er
[and others] to obtain the gun, and Chandler's discussion about
'‘going in, robbing the store and leaving.™ 1d. Mirphy remained in
the car during the robbery and murder. Murphy described Chandl er's
statenents nmade when he returned to the car, including, "TWhy
di dnt the man open the register? and TH e got shot over noney that
wasn't even his.™ Id.

Chandl er argued to the Virginia court that under WIIlianmson
"only those portions of the statenment which directly inplicate
Mur phy are adm ssible”™ and that "Mirphy's statenents regarding
[ Chandl er's] accounts of the robbery would be inadm ssible.” 455
S.E. 2d at 225. The Virginia court first observed that WIIlianson
"concerned the interpretation of the Federal Rules of Evidence"
whi ch were "not applicable here.” 1d. The court then hel d:

"Furthernore, in the present case, Mirphy's recitations

of statenents made by Chandl er showed her know edge of

and conplicity in the crimnal act and exposed her to

liability as an accessory to the crinmes. Accordingly,

Mur phy's entire statenent is adm ssible as a declaration
agai nst penal interest."”

Simlarly, in the instant matter, Wite's statenents that it
was Matusky who conmmunicated the intent to nmurder and the reason
why "showed [White's] knowl edge of and conplicity in the crimnal

act and exposed [hin] to liability as an accessory to the crines."






