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This case involves the requirenent, set forth in Mryl and
Code (1957, 1992 Repl. Vol.), Art. 27, 8 591, and Maryland Rul e 4-
271, that the trial of a circuit court crimnal case ordinarily
commence within 180 days.

A crimnal information was filed on May 12, 1993, in the
Crcuit Court for Dorchester County, charging Ois Al exander Brown
wi th second degree rape, child abuse and related offenses. The
charges were based on allegations that Brown had forcibly raped his
t wel ve-year-ol d stepgranddaughter on March 14, 1993.

Def ense counsel's appearance was entered on May 21, 1993.
Consequent |y, the 180-day period for comencing trial of the case,
prescribed by Art. 27, 8§ 591, and Rule 4-271, would have expired on

Novenmber 17, 1993.! On July 21, 1993, defense counsel filed a

' Art. 27, 8 591, provides as follows:
"8§ 591. Trial date.

(a) The date for trial of a crimnal matter
inacircuit court:

(1) Shall be set within 30 days after the
earlier of:

(i) The appearance of counsel; or

(i1i) The first appearance of the defendant
before the circuit court, as provided in the

(continued. . .)



Y(...continued)
Maryl and Rul es; and

(2) May not be later than 180 days after
the earlier of those events.

(b) On notion of a party or on the court's
initiative and for good cause shown, a county
admnistrative judge or a designee of that
judge may grant a change of the circuit court
trial date.

(c) The Court of Appeals may adopt addi -
tional rules of practice and procedure for the
inpl ementation of this section in circuit
courts. "

Rul e 4-271 states as foll ows:
"Rul e 4-271. TRI AL DATE

(a) Trial Date in Crcuit Court. - (1) The
date for trial in the circuit court shall be
set within 30 days after the earlier of the
appearance of counsel or the first appearance
of the defendant before the circuit court
pursuant to Rule 4-213, and shall be not |ater
than 180 days after the earlier of those
events. Wen a case has been transferred from
the District Court because of a demand for
jury trial, and an appearance of counsel
entered in the District Court was automati -
cally entered in the circuit court pursuant to
Rul e 4-214(a), the date of the appearance of
counsel for purposes of this Rule is the date
the case was docketed in the circuit court.
On notion of a party, or on the court's ini-
tiative, and for good cause shown, the county
adm nistrative judge or that judge's designee
may grant a change of a circuit court tria
dat e.

(2) Upon a finding by the Chief Judge of
the Court of Appeals that the nunber of
demands for jury trial filed in the D strict
Court for a county is having a critical inpact
on the efficient operation of the circuit
court for that county, the Chief Judge, by
Adm nistrative Oder, my exenpt from this
section cases transferred to that circuit
court from the District Court because of a

(continued. . .)
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nmotion to conpel discovery. Trial was initially scheduled for
August 3, 1993, well wthin the 180-day period. Upon the
defendant's requests, the trial date was first postponed unti
August 31, 1993, and then postponed until Cctober 5, 1993. The
October 5th trial date was, nevertheless, 43 days before the
expiration of the 180-day peri od.

When the case was called for trial on Cctober 5, 1993, the
State nol prossed the entire case. The prosecuting attorney, in
setting forth the reason for the nol pros, stated that the
underwear which the victim had been wearing when the offenses
occurred had been sent to the Maryland State Police Crine Labora-
tory for DNA testing, that the results of the DNA testing had not
yet been received, and that the results of the testing were
necessary both for conpliance with the defendant's di scovery notion
and for the State's trial preparation.

On January 11, 1994, after the DNA test results had been
recei ved, Brown was again charged, by an indictnment filed in the
Circuit Court for Dorchester County, with the rape and child abuse
of his stepgranddaughter occurring on March 14, 1993. |In February
1994, Brown filed a notion to dismss, contending that the State

had violated the requirenent under Art. 27, 8 591, and Rule 4-271

Y(...continued)
demand for jury trial
(b) Change of Trial Date in District Court.
- The date for trial in the Dstrict Court may
be changed on notion of a party, or on the
court's initiative, and for good cause shown."
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that Browmn's trial commrence within 180 days. Brown also clained a
violation of his right to a speedy trial under the Sixth and
Fourteenth Anendnents to the United States Constitution and Article
21 of the Maryl and Decl aration of Rights.

At the hearing on the notion to dismss, held on March 10,
1994, Brown's attorney acknow edged that there was a "need" for the
results of the DNA testing and that if the State, on October 5,
1993, had sought a further postponenent of the trial date instead
of filing a nol pros, the postponenent probably would have been
granted. The defense argued that the 180-day period under 8§ 591
and Rule 4-271 for trial expired on Novenber 17, 1993, that the
State had not sought and obtained, in accordance with the statute
and the rule, a postponenent of the trial to a date beyond the 180-
day deadline, and that, therefore, dism ssal was the appropriate
sanction. Defense counsel alternatively argued that there had been
a violation of Brown's constitutional right to a speedy trial
Thereafter, in a thorough opinion rendered orally in court, the
circuit court (Donald F. Johnson, J.) denied the notion to dism ss,
hol di ng that there had been no violation of 8 591 and Rule 4-271
and that the defendant's constitutional right to a speedy trial had
not been vi ol at ed.

Pursuant to an agreenent, Brown pled not guilty to the count
charging child abuse and was tried on that count on an agreed
statenment of the State's evidence. |In addition, the results of the

DNA test were admtted. The agreed statenment and test results
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di scl osed that Brown forcibly engaged in vaginal intercourse with
his twel ve-year-old stepgranddaughter on March 14, 1993, that the
child had been left in Brown's care and custody at the tine, that
the DNA profiles obtained from the senmen found on the child's
underwear matched the DNA profile of Brown, and that the chances of
selecting a person other than Brown "having a matching DNA profile
would be one in five billion." The circuit court (R chard D
Warren, J.) found Brown guilty of child abuse, and the State nol
prossed the remai ni ng charges. Subsequently Brown was sentenced to
a four-year termof inprisonnent.

Brown appealed to the Court of Special Appeals, presenting
the followi ng two questions: (1) whether the circuit court erred in
denying the notion to dismss based on the alleged violation of
Art. 27, 8 591, and Rule 4-271; (2) whether Brown's constitutional
right to a speedy trial had been violated. The Court of Specia
Appeal s, in an unreported opinion, agreed with Brown that there had
been a violation of 8 591 and Rule 4-271, and reversed the
conviction. The internedi ate appellate court, relying on Curley v.
State, 299 M. 449, 474 A 2d 502 (1984), explained as foll ows:

"We fully agree with the State that waiting
for the DNA test results would have repre-
sented good cause for a postponenent prior to
the Novenber 17, 1993, deadline and al nost
assuredly would have been granted by any
reasonabl e judge. The State's problem how
ever, is that it failed to take this necessary

and prescribed step to avoid the foreclosing
effect of the 180-day rule.
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"The situation before us is controlled by
Curley v. State, 299 Mi. 449 (1984). Maryl and
foll ows the approach under which a nol pros
tolls the running of a 180-day clock and the
clock starts anew with the filing of a
repl acenent indictnment, subject to one very
i nportant exception. |f the purpose or effect
of the nol pros and subsequent recharging is
to avoid the 180-day time limt, then the
clock is deened to have started running with
the filing of the initial charge and is deened
to continue to run unaffected by the proce-
dural maneuveri ng.

* * %

"There is no suggestion in this case that
the State was doing anything in an under handed
fashi on. It sinply made a mstake in the
method it chose to acconplish its purpose.
There is no suggestion that there was anythi ng
defective in the initial charge. The new
indictment was indistinguishable from the
initial charge. Al though the State was not
guilty of any ulterior notive or nefarious
purpose in entering the nol pros, the nol pros
nonet hel ess had the effect of circunventing
the 180-day rule."

Since it held that the conviction should be reversed because of a
violation of 8 591 and Rule 4-271, the Court of Special Appeals did
not reach the defendant's alternative contention that his constitu-
tional right to a speedy trial had been infringed.

The State then filed in this Court a petition for a wit of
certiorari, presenting the single question of whether the Court of
Speci al Appeals erred in finding a violation of 8 591 and Rule 4-

271 and reversing Brown's conviction on this basis. According to

the State, the internmedi ate appellate court msapplied this Court's
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opinion in Curley v. State, supra, 299 M. 449, 474 A 2d 502, and
over| ooked our opinion in State v. denn, 299 Ml. 464, 474 A 2d 509
(1984). The State contends that the Court of Special Appeals’
decision in this case is inconsistent wwth both Curley and d enn.

We have granted the State's petition and shall summarily
reverse the judgnent of the Court of Special Appeals. W agree
wth the State that the decision of the Court of Special Appeals is
i nconsistent with the principles set forth in the Curley and d enn
opi ni ons.

Both Curley v. State and State v. G enn concerned the
application of the 180-day requirenent for circuit court crimnal
trials, set forth in 8 592 and Rule 4-271 (then nunbered Rule 746),
when the prosecuting attorney files a nol pros prior to the
expiration of the 180-day period, thereafter causes the sanme charge
or charges to be refiled against the defendant, and the trial under
t he second chargi ng docunent is held nore than 180 days after the
arraignnment or the initial appearance of counsel under the first
char gi ng docunent.

In Curley v. State, the defendant was charged by i nforna-
tion, filed in the Crcuit Court for Anne Arundel County, wth
mans| aughter by autonobile and rel ated offenses. Hs trial was
initially scheduled for a date which was very early in the running
of the 180-day period; this trial date, however, was postponed in

accordance with the procedures of 8 591 and the rule. For sone
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reason not shown by the record, a new trial date was never
assigned. On the date that the 180-day period for trial expired,
with no trial date assigned, no prior notice to the defense, and no
ability to begin trying the case that day, the prosecuting attorney
entered a nol pros with respect to all charges against the
defendant Curley. Mre than three nonths later, the State filed a
second information charging Curley with the sane offenses that had
been charged under the prior information. Thereafter, Curley filed
a notion to dismss the second information on the ground, inter
alia, that the 180-day trial requirenent of 8 591 and the inple-
menting rule had been violated. Curley argued that whenever the
State nol prossed pending circuit court charges and later refiled
the sane charges, the 180-day period for commencing trial,
prescribed by the statute and rule, should always run from the
def endant's arraignnment or the first appearance of counsel under
the initial charging docunment, and that the running of the period
should not be tolled after the nol pros was filed. The circuit
court rejected Curley's argunent and denied the notion to dismss.
After his trial and conviction, Curley appealed to the Court of
Speci al Appeals, and the internediate appellate court certified the
case to this Court. See Rule 8-304.

This Court's opinion in Curley initially reviewed cases in
other jurisdictions having statutes or rules sonmewhat |ike Art. 27,

§ 591, and Rule 4-271. The Court observed that cases el sewhere had
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basically taken three different approaches in applying statutory
time limts for crimnal trials to the situation where the
prosecution nol prossed the charges and later filed the sane
charges. W pointed out that (1) sone cases hold that the running
of the tinme period is neither tolled nor ended by the nol pros, and
that the sanme period continues to run when the charges are
refiled,? (2) cases in other jurisdictions ook to the date of the
first charge but toll the running of the statutory time for the
period during which no charges are pending, (3) a third category of

cases takes the position that when crimnal charges are nol prossed
and later refiled, the tine period for commencing trial ordinarily
begins to run anew after the refiling. W further pointed out that

the cases in this third category "generally recogni ze an exception
where the prosecution's action is intended or clearly operates to
circunvent the statute or rule prescribing atine limt for trial."

Curley, 299 Ml. at 459, 474 A . 2d at 507. Qur Curley opinion went

on to adopt the approach taken by the cases in the third category,

reasoni ng that this approach was nore consistent wwth Maryl and | aw
regarding the nature of a nol pros and with the purpose of Art. 27,

8 591, and the inplenenting rule. W set forth our basic hol ding

in Curley as follows (299 Mi. at 462, 474 A 2d at 508):

2 The Court of Special Appeals, prior to our opinion in
Curley v. State, appeared to take this position. See State v.
A enn, 53 M. App. 717, 456 A 2d 1300 (1983), reversed, 299 M. 464,
474 A 2d 504 (1984).
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"W hold, therefore, that when a circuit
court crimnal case is nol prossed, and the
state later has the sanme charges refiled, the
180-day period for trial prescribed by § 591
and Rule 746 ordinarily begins to run with the
arraignnent or first appearance of defense
counsel under the second prosecution.”

Qur Curley opinion also agreed with the exception recogni zed by the
cases in the third category, nanely that where the nol pros had the
pur pose or necessary "effect of circunventing the requirenents of
8 591 and Rule 746, the 180-day period will comence to run with
the arraignment or first appearance of counsel under the first
prosecution.” 1bid.
Applying these principles to the facts of the Curley case,
we stated (299 MJ. at 461, 474 A 2d at 508, enphasis added):
"The trial court in the present case recog-
nized that the time period set forth in § 591
and Rule 746 should not begin to run anew with
t he second prosecution where it was shown that
t he purpose of the nol pros was to evade the
requi renments of the statute and rule. The
exception recognized by the trial court,
however, is too |imted. Were the state's
action necessarily circunvents the statute and
rule prescribing a deadline for trial, this
should be sufficient to continue the tine
period running wwth the initial prosecution.™
After discussing sonme decisions in other states, our Curley opinion
expl ai ned why the nol pros in that case "clearly circunvented"

8 591 and the inplenenting rule and had the "necessary effect" of

attenpting to evade the sanction of dismssal for violation of the
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statute and rule (299 MI. at 462-463, 474 A 2d at 508-509, enphasis
added) :

"In the instant case, the nol pros clearly
circunvented the requirenents of 8§ 591 and
Rul e 746. When the nol pros was entered on
March 23, 1981, which was the final day for
trial, it was too late for conpliance with
8 591 and Rule 746. At the tine a trial date
had not even been assigned. The case coul d
not have been tried on March 23rd, as the
defendant, his counsel, and w tnesses were not
present. There was no reason for themto have
been present, as March 23rd was not the
assigned trial date. As of the close of
busi ness on March 23rd, the case would have
had to have been dism ssed for violation of
8 591 and Rule 746. In reality, the prosecu-
tion had already lost this case under § 591
and Rule 746 when the nol pros was filed.
Regardless of the prosecuting attorney's
notives, the necessary effect of the nol pros
was an attenpt to evade the dism ssal result-
ing fromthe failure to try the case wthin
180 days."

Consequently, under the holding in Curley, a nol pros has
the "necessary effect"” of an attenpt to circunvent the requirenments
of 8§ 591 and Rule 4-271 when the alternative to the nol pros would
be a dismssal of the case for failure to commence trial within 180
days. Wen conpliance with the requirenents of 8 591 and Rule 4-
271 is, as a practical matter, no |l onger feasible, then a nol pros
and | ater refiling of the sane charges has the "necessary effect”
of an attenpt to circunvent the requirenments of the statute and the

rule. O herwi se, under the teaching of the Curley case, it does

not .
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The holding in Curley was reaffirnmed and applied in State v.
d enn, supra, 299 Ml. 464, 474 A 2d 509, decided the sane day as
Curley. 1In denn, three defendants were charged with the distribu-
tion of obscene material, and their trial in the Crcuit Court for
Prince George's County was set for Novenber 17, 1981. The 180-day
period for comencing trial expired on January 13, 1982. Con-
sequently, the Novenber 17th trial date was 57 days before the
trial deadline specified by 8 591 and the inplenenting rule. Wen
the G enn cases were called for trial on Novenber 17, 1981, the
prosecuting attorney nol prossed all three cases because of defects
in the charging docunents. Thereafter corrected charging docunents
were filed, and defense counsel's appearance in the circuit court
under the new chargi ng docunents was entered on January 11, 1982.
Atrial date of March 29, 1982, was set. This was well within the
180-day period neasuring fromthe first appearance of counsel under
the new chargi ng docunents, but it was beyond the 180-day period
for commencing trial under the initial charging docunents. Prior
to the March 29, 1982, trial date, defense counsel filed a notion
to dismss, arguing "that the sane 180-day period for trial under
the initial charging docunents continued to run after the nol pros
and new charging docunents. Therefore, according to the de-
fendants, January 13, 1982, was the last day for trial of the cases
under 8 591 and Rule 746." denn, 299 M. at 466, 474 A 2d at 510.

The <circuit <court, agreeing with the defendants' argunent,
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di sm ssed the charges, and the Court of Special Appeals affirned.

This Court, however, applying the principles set forth in Curley,

rever sed

added) :

stating (299 M. at 467, 474 A 2d at 511,

"In the instant cases the prosecuting
attorney's purpose in nol prossing the charges
was not to evade § 591 and Rule 746. The
record clearly establishes, with no basis for
a contrary inference, that the charges were
nol prossed because of a legitimte belief
t hat the chargi ng docunents were defective and
because the defendants' attorney would not
agree to anendnent of the chargi ng docunents.

"Unlike the situation in Curley, the neces-
sary effect of the nol pros in these cases was
not to circumvent 8 591 and Rule 746. Novem
ber 17, 1981, which was the assigned tria
date and the date of the nol pros, was only
123 days after the arraignnent and first

appear ance of counsel. |If the cases had not
been nol prossed, trial could have proceeded
on Novenber 17th. |If the cases had not been

nol prossed, and if for sonme reason trial had
not proceeded when the cases were called on
Novenber 17th, there remained fifty-seven days
before the expiration of the 180-day deadli ne.
In Curley, if the case had not been nol
prossed on the 180th day, it necessarily woul d
have been dism ssed for a violation of 8§ 591
and Rul e 746. This is not the situation in
t he present cases. The effect of the nol pros
in the present cases was not necessarily to
evade the requirenents or sanction of § 591
and Rule 746."

The d enn decision makes it clear, therefore, that a nol

have t he

enphasi s

pros wll

"necessary effect” of an attenpt to evade the requirenents

of 8 591 and Rule 4-271 only when the alternative to the nol pros
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woul d have been a dism ssal with prejudice for nonconpliance with
8§ 591 and Rule 4-271. See also State v. Phillips, 299 Ml. 468, 474
A.2d 512 (1984); State v. Henson, 335 M. 326, 335-336, 643 A 2d
432, 437 (1994).

It is obvious that the nol pros in the case at bar did not
have the necessary effect of an attenpt to circunmvent the require-
ments of § 591 and Rule 4-271. If the case had not been nol
prossed on Cctober 5, 1993, there would have been 43 days before
the expiration of the 180-day period. 1In this respect, the case is
very nmuch like the denn case. During this 43-day period, the
State's Attorney's office may have been able to expedite the DNA
testing and obtain the results so that trial of the case could have
begun before the deadline. Alternatively, the State's Attorney's
office may have obtained from the admnistrative judge, in
accordance with 8 591 and Rule 4-271, a good cause postponenent of
the trial to a date beyond the 180-day period. There was clearly
a basis for such postponenent.

The Court of Special Appeals in the present case seens to
have taken the position that whenever there is a nol pros and
refiling of the sane charges, and when the trial under the second
char gi ng docunent commences nore than 180 days after the arraign-
ment or first appearance of counsel under the first charging
docunment, the "effect"” of filing a nol pros instead of seeking a

post ponenent is to circunmvent the 180-day rule. In reality, this
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position is the same as holding that the running of the 180-day
time period is neither tolled nor ended by the nol pros, and that
t he sane period continues to run when the charges are refiled. It
IS, in substance, the position which had been taken by the Court of
Special Appeals in the @denn and Phillips cases which this Court
reversed

The Court of Special Appeals stated in this case that the
prosecuting attorney, instead of entering a nol pros on October 5,
1993, should have sought a postponenent from the adm nistrative
judge. Neverthel ess, the decision whether to enter a nol pros or
to seek a postponenent because of the delay in the DNA testing is
for the prosecuting attorney and not for an appellate court. Hook
v. State, 315 M. 25, 35, 553 A 2d 233, 238 (1989) (" The entry of
a nolle prosequi is generally within the sole discretion of the
prosecuting attorney, free fromjudicial control,'" quoting Ward v.
State, 290 Md. 76, 83, 427 A 2d 1008, 1012 (1981)). The State's
Attorney's office may have decided that if the DNA test results
were favorable to the defendant, the charges would not be refiled,
and thus the nol pros on Cctober 5, 1993, would have ended the
matter. Watever the reason, however, the decision to enter a nol
pros or to seek a postponenent was within the prosecuting attor-
ney's discretion.

Under our decisions, the nol pros here did not have the

"necessary effect"” of an attenpt to circunmvent the requirenents of
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8§ 591 and Rule 4-271. Thus the decision of the Court of Special
Appeal s nust be reversed. Upon renmand, the Court of Special
Appeals wll be able to decide the constitutional speedy tria

issue which it did not reach earlier.

JUDGMVENT OF THE COURT OF SPECI AL
APPEALS REVERSED, AND CASE RE-
MANDED TO THAT COURT FOR FURTHER
PROCEEDI NGS NOT | NCONSI STENT W TH
THILS OPINLON.  RESPONDENT TO PAY
THE COSTS IN TH S COURT. COSTS
IN THE COURT OF SPECI AL APPEALS
TO ABI DE THE RESULT.




