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In Gsztreicher v. Juanteguy, 338 MI. 528, 659 A 2d 1278
(1995), we granted certiorari to consider whether nedical expert
W tnesses may be required to produce their tax and financi al
records to the opposing party for possible use in inpeachnent. 1d.
at 530, 659 A 2d at 1279. There we were unable to reach the issue
because the party who opposed production had acqui esced in the
adver se judgnent sought to be appealed. Id. 1In the instant matter
we issued certiorari on our own notion, and prior to consideration
of the case by the Court of Special Appeals, in order to address
substantially the sane question. Again, we do not reach that
issue. Here, the trial court ruling conplained of is grounded on
a conventional exercise of discretion in quashing a trial subpoena.

The instant case is a nedical mal practice action that
originated in Health Clains Arbitration (H C A ). See MI. Code
(1974, 1995 Repl. Vol., 1995 Cum Supp.), REVWRI TE REWRI TE 3-2A-01
t hr ough
3-2A-09 of the Courts and Judicial Proceedings Article. Prior to
the HC A hearing the parties agreed to wai ve further proceedi ngs
in arbitration, and a conplaint was filed in the Crcuit Court for
Frederick County. The plaintiff was Heather Jean Roskow nski -
Droneburg (Plaintiff), and the defendants were CGerardo Arai za,
MD., Gerrit J. Schipper, MD., and their professional corporation,
Drs. Araiza and Schi pper, P.A (Defendants).

On Thur sday, January 26, 1989, when Plaintiff was nineteen
years old, Dr. Schipper performed an outpatient | aparoscopy on
Plaintiff and confirnmed that she suffered from endonetriosis. The
substance of the mal practice clains was that Dr. Schi pper
negligently injured Plaintiffms bowel while performng the
procedure and that, from Thursday, January 27, through Monday
nmorni ng, January 30, while Dr. Araiza was responsible for foll ow up
service, he negligently failed to recognize and treat Plaintiffms
signs of bowel perforation. Plaintiff devel oped peritonitis and
| oss of bowel function that required subsequent surgeries,

i ncluding a colostony, a colostony reversal one year |ater, and
skin grafts.

At trial Plaintiffms expert witness on the standard of care
in
perform ng the | aparoscopy and concerning foll ow up care was
Marshal | Klavan, M D., of Pennsylvania. Dr. Klavan is the expert
whose financial records were sought by Defendants. Wile
Plaintiffms claimwas still pending in H C. A, Defendants noticed
Dr. Klavanms deposition for January 27, 1992, at his office in
Pennsyl vania. The notice of deposition included the follow ng
request:

"Deponent will bring with him in addition, al

docunents, records, notes, correspondence or other
docunents indicating for the last five (5) years, the
anmount of hours billed and conpensation the Deponent has
earned in his review, testinony, court or panel



appearances in nedical |egal cases. Deponent will also
produce all records and other docunents indicating for
the past five (5) years the identity of the cases, the
parties and the attorney by whom he was retained in al
such nedi cal |egal cases.™

The noticems certificate of mailing to Plaintiffms counsel is dated
January 14, 1992.

Fromt he standpoint of conpelling production of the requested
docunents by Dr. Klavan at the deposition, it appears that
Def endants did not utilize the avail able procedures. Maryland Rule
2-412(c) in relevant part provides:
"A non-party deponent may be required to produce
docunents or other tangible things at the taking of the
deposition by a subpoena. |If a subpoena requiring the
production of docunents or other tangible things at the
taking of the deposition is to be served on a party or
nonparty deponent, the designation of the materials to be
produced as set forth in the subpoena shall be attached
to or included in the notice and the subpoena shall be
served at | east 30 days before the date of the
deposition.”

For a deposition of a non-party to be taken in Pennsylvania, 42 Pa.
Cons. Stat. Ann. REWRI TE 5326(a) (Purdon 1981, 1995 Supp.) neshes
with

M. Rule 2-412(c). The Pennsylvania statute provides that "[a]
court of record of [Pennsylvania] nay order a person who is
domciled or is found wthin [Pennsylvania] to give his testinony
or statenent or to produce docunments or other things for use in a
matter pending in a tribunal outside [Pennsylvanial."

Plaintiff filed a notion in HC A for a protective order
agai nst production of financial data by Dr. Klavan. No protective
order was obtained, and the deposition proceeded as schedul ed.
Portions of Dr. Klavanms deposition testinony are in the record
extract of this appeal in the formof exhibits to notions of the
parties. Dr. Klavan testified that his annual inconme derived from
forensics over the preceding ten years ranged between $60, 000 and
$70,000, but that in some years it approached $100, 000. Forensics
work represented fromten to twenty percent of his tinme. |In one
year Dr. Klavan was paid $65,000 to $75,000 for forensics by a
single Maryland attorney. Defendants also proffer that Dr. Klavan
"recogni zed [as] his" a list that Defendants had obtai ned from
their insurance carrier of 118 cases in which Dr. Klavan had
testified.

Dr. Klavan did not produce his tax returns at the deposition.
He said that they are filed jointly with his wife and that he woul d
not produce themeven if he were ordered by a court to do so. He
testified that he did not possess any federal 1099 tax fornms, and
that he does not nmaintain a record of his bills for nmedical |egal



eval uati ons and testinony.

Nei ther after receipt of the notion for protective order and
prior to the deposition, nor follow ng conpletion of the deposition
of Dr. Klavan, did Defendants nove to conpel discovery. Under M.
Rul e 2-432(b) "[a] discovering party ... may nove for an order
conpel ling discovery if ... (7) a nonparty deponent fails to
produce tangi bl e evidence without having filed witten objection
under Rule 2-510(f)." Rule 2-432(b) was not directly applicable
i nasnmuch as Plaintiff had filed a witten objection. Nor could
Def endant s i nvoke the procedures for conpelling discovery, after
written objection, as provided by Rule 2-510(f) because Defendants
had not subpoenaed the requested docunents. The interrelation
bet ween Rul e 2-432(b)(7) and Rule 2-510(f) is the subpoena. "A
subpoena is ... required to conpel a nonparty ... to ... produce
desi gnat ed docunents or other tangible things at a deposition.”
Rul e 2-510(a).

Trial of this action was schedul ed to comence on COct ober 24,
1994. In that nonth Defendants renewed their quest for materi al
for possible use in inpeaching Dr. Klavan. Defendants obtained
fromthe Cerk of the Crcuit Court for Frederick County two
subpoenas duces tecumfor Dr. Klavan, returnable at trial. One
copy, issued Qctober 11, 1994, was directed to be served on
Plaintiffms counsel in Maryland. That counsel refused service, and
the process server left a copy of the subpoena, and of its attached
schedul e of docunents to be produced, with the attorneyss
receptionist. Defendants obtained a second subpoena on Cct ober 18,
1994 that was presented on Cctober 19 by Pennsyl vani a counsel for
Def endants to the Court of Common Pl eas of Del aware County,
Pennsyl vani a, the venue of Dr. Klavanms nedical office. By an
order dated Cctober 20 that was personally served on Dr. Klavan on
Friday, October 21, the Pennsylvania court ordered that the
Maryl and subpoena be served. It appears that the Pennsyl vani a
court was acting pursuant to 42 Pa. Cons. Stat. Ann. REWRI TE 5324.
Def endants have not briefed and argued the efficacy of this service
i n Pennsyl vani a.

The schedul e attached to, and incorporated by reference into,
t he Maryl and subpoena included the foll owi ng anong the docunents to
be produced:

"Doctor Klavan will bring with him in addition, al
docunents, records, notes, correspondence or other
docunents indicating for the last five (5) years, the
anount of hours billed and conpensati on he has earned in
his review, testinony, deposition, court or panel
appearances in nedical |egal cases and copies of his
Federal 1099 tax forns for the past five (5) years.
Doctor Klavan will also produce a list of the nedical

| egal cases in which he was retained for the past five
(5) years indicating the identity of the cases, the
parties and the attorney by whom he was retained. Doctor
Klavan will produce a list of all of the |aparoscopy



cases which he has perforned in the past five (5) years."

On Monday norning, Cctober 24, the parties respectively filed
in open court notions in limne, together with supporting
menoranda. Defendants at that tinme predicated their notion on the
validity of the service in Pennsylvania of the Maryland trial
subpoena. Plaintiff predicated her notion on "principles simlar
to a Motion to Quash.” Maryland Rule 2-510(e) provides in part
that "[o]n notion of a person served with a subpoena to attend a

court proceeding ... the court may enter an order that justice
requires to protect the person from annoyance, enbarrassnent,
oppression, or undue burden or expense ...." After hearing

argunment on behalf of the parties and after considering the
parti es® nenoranda during a recess, the trial court granted
Plaintiffms notion and deni ed Def endantsm noti on.

Following a jury trial, the verdict was in favor of Dr.
Schi pper and against Dr. Araiza and the professional corporation
(Appel lants). Appellants principally argue that the financial data
shoul d have been ordered to be produced.

|

In ruling on the notion in limne, the circuit court assuned
for purposes of the ruling that service of the Maryland tri al
subpoena i n Pennsyl vania was effective, but the court considered it
"to be extensively burdensone” to require the witness, on at npst
three days notice, to produce a |ist of |aparoscopy cases that he
did not ordinarily keep and had not nmade, covering a period of five
years. The court also concluded that production of the 1099s was
undul y burdensonme. The court noted that the problemof Dr.

Kl avanms refusal to produce financial information had been known
for at least two and one-half years, but that, on only three days
notice, Defendants had sought to resol ve the problem by having the
court either order Dr. Klavan to produce the 1099s or prohibit Dr.
Klavan fromtestifying. The latter, the court found, would be
"extrenmely prejudicial and burdensone to the [P]laintiff.” On the
ot her hand, for purposes of cross-exam nation, Defendants had the
financial information described by Dr. Klavan in his deposition
testinmony. Wth respect to Defendantsm request for a |ist of cases
in which Dr. Klavan had testified in the preceding five years, the
court pointed out that Defendants had a |ist of 118 such cases
whi ch had been identified on deposition by Dr. Klavan.

Thus, the ground of decision by the circuit court did not
address whether, or the extent to which, a court may conpel the
production of financial information by non-treating, nedical expert
W tnesses who testify with sonme regularity for plaintiffs or for
def endants. The decision of the circuit court in this case is an
appropriate exercise, applicable to the facts of this case, of the
judicial discretion recognized in Ml. Rule 2-510(e). See 2 J. Poe,
Pl eading and Practice REWRITE 239, at 178 (1925 Tiffany ed.),
where t he
author cites, at note 14, Aney v. Long, 9 East. 473 (1808). There



Lord El | enborough sai d:

"[ T] hough it wll be always prudent and proper for a

W t ness, served with such a subpoena, to be prepared to
produce the specified papers and instrunments at the
trial, if it be at all likely that the Judge will deem
such production fit to be there insisted upon; yet it is
in every instance a question for the consideration of the
Judge at nisi prius, whether, upon the principles of
reason and equity, such production should be required by
him...."

I d. at 485-86.

At oral argunent in this Court, Appellants also asked us "to
hol d that professional w tnesses, who submt thenselves to the
jurisdiction of Maryland courts, supply witten docunentation of
their forensic activities subject only to in canera review for any
privacy interest which nust be considered.” As best we understand
the argunent, it is not based on any of the subpoenas, other than
to the extent that they gave actual notice of Defendantsm interest
in obtaining the information. The argunent begins with the
assunption that attorneys who engage experts to testify exercise a
degree of control over those experts that enables the attorney to
convince the expert to bring to court possible inpeaching materi al .
Apparently, under the argunent, if the attorney is unable to
convince the expert to do so, the attorney would be ethically
obliged to engage an expert who woul d produce potentially
i npeachi ng records.

Appel  ants perceive indications of the control el enent of
their argunent in Myers v. Alessi, 80 Ml. App. 124, 560 A. 2d 59,
cert. denied, 317 Md. 640, 566 A.2d 101 (1989). Mers stands for
the proposition that a party could not introduce into evidence at
acircuit court trial the transcript of the HC A testinony of an
expert whose unavailability in the circuit court had been procured,
t hr ough non- paynent of the expertms fee, by the party offering the
transcript. 1d. at 139, 560 A 2d at 66.

Appel | antsm invocation of a duty on the attorney who intends
to call the expert at trial partakes of the phil osophy enbodied in
Fed. R Cv. P. 26(a)(2)(B), which is cited by Appellants, but
Appel | antsm argunment carries well beyond the phil osophyss [imts
in
the federal rule. Fed. R Cv. P. 26(a)(2)(B) requires a party,
w thout a request to do so, to nmake di sclosure concerning a
retai ned expert, including "a listing of any other cases in which
the witness has testified as an expert at trial or by deposition

within the preceding four years." The federal rule does not
requi re disclosure of an expertms financial records wthout a
di scovery request, i.e., as a matter of "core disclosure.”

A requirenent for core disclosure, applicable to all civil
cases, was proposed by the Rules Conmttee to this Court on March
24, 1993 in the formof a new Rule 2-403 in the 124th Report of the



Comm ttee. Proposed new Rule 2-403 did not require disclosure of
an expertms financial records. See 20 Ml. Reg. 690, 693 (1993).
The proposal, neverthel ess, generated such an outpouring of
opposition fromthe |l egal and other communities in this State that
the Comm ttee subsequently proposed limting core disclosure to
motor vehicle tort cases. See 21 Ml. Reg. 18 (1994). The anended
proposal was later wthdrawn in favor of using scheduling
conference orders to address the discovery needed for eval uating
settlenment. See 21 Md. Reg. 736-37 and Md. Rule 2-504. 1.

The type of disclosure urged by Appellants in this case may or
may not be an appropriate subject for a possible exercise of this
Court ms rul emaki ng power. Automatic financial disclosure by expert
W tnesses is not, however, an appropriate subject for the judicial
pronouncenent of a common law rule in light of the history of core
di scl osure in the rul emaking process in this State, and
particul arly because any "adjudication” in the instant matter would
be dicta.

I

Appel l ants al so claimthat their cross-exam nation of
Plaintiffms nother was erroneously restricted, particularly in the
use of pre-laparoscopy hospital records of Plaintiff. Additional
facts need to be stated in order to evaluate the contention.

In July 1987, about one and one-half years before the
| aparoscopy, Plaintiff, a passenger, had injured her head in an
aut onobi |l e accident. Thereafter she suffered a series of what
appeared to be post-concussive seizures for which she was admtted
to The Gettysburg Hospital from August 4 to August 8, August 11 to
August 25, Septenber 8 to Septenber 11, and Septenber 18 to
Septenber 23, 1987. For the adm ssion last referred to Plaintiffms
di agnosi s was changed from "sei zure disorder” on adm ssion to a
di scharge diagnosis of "1. Adjustnent disorder, severe. 2.
Pseudo- sei zures. "

A progress record for Septenber 21 in The Gettysburg Hospital
records notes that Plaintiff rel ated
"multiple famly probl ens--al coholic nother who refuses
[ help ?]. Quick tenpered father who strikes her;
concern over abuse of siblings; inability to find job
that would allow her to | eave hone; fearing of |eaving
home- - sees herself as protector of sibs.”

This information led to a consultation by a clinical psychol ogi st
who concluded in relevant part:

"[Plaintiffms] |abile enotions seemto cone fromthe

contention in the famly of whose roles are to parent the

younger children and what freedomthere is for the ol der

children to assune their adult life roles.™

Def endants obtained Plaintiffms records which total 136 pages
fromThe CGettysburg Hospital. The authenticity of the records was
admtted by Plaintiff in pre-trial discovery. Appellantsm argunent



to us is that the information in the hospital record reflecting
unfavorably on the parents was relevant to credibility. At trial,
there was a considerable conflict between the testinony of
Plaintiffms nother and that of Dr. Araiza concerning tel ephone
calls on the weekend foll ow ng the |aparoscopy, including to whom
Dr. Araiza spoke, how many tel ephone conversations were held, and
what was said. Plaintiffms father was not called as a w tness by
ei ther party.

In her direct examnation Plaintiffms nother had described how
restricted Plaintiff had been by the ostony bag, after which the
W t ness descri bed how active Plaintiff had been before January 26,
1989. On cross-exam nation Defendants began to frame a question
that referred to the Septenber 1987 hospital adm ssion, the
Plaintiff objected, and a bench conference was held. Defendants
argued that Plaintiff had opened up the subject of prior
hospitalizations by tal king about Plaintiffms prior health.

Def endants said that the pseudo seizures "were attributed to inner-
famly personal problens, including physical abuse and al coholism™
Def endants presented to the trial court the follow ng argunents for
adm ssibility:

"First Immgoing to attack [Plaintiffms nother] on the

statenment that she nmade that [Plaintiff] was hard to keep

down. Second, | ®mmgoing to point out that at one point
[Plaintiff] was abused so badly that [Plaintiff] had to

nove out of the hone. The third thing Immgoing to

mention is that [Plaintiffms nother], according to

[Plaintiff], is an alcoholic. Third | ®mmgoing to produce
evidence that [Plaintiffms] father is an abuser. Al of

whi ch should go directly to their credibility.”

Plaintiff responded that the information was "absolutely
irrelevant[,] ... incredibly prejudicial, and the probative val ue
is next to nothing." The trial court agreed with Plaintiff, and so
do we. The purportedly inpeaching evidence was not a prior
i nconsi stent statenment by the witness. Instead, it was "[o0]ther
extrinsic evidence," the admssibility of which is governed by M.
Rul e 5-616(b)(2), reading:

"Qther extrinsic evidence contradicting a W tnessus
testinmony ordinarily may be admtted only on non-

collateral matters. In the courtms discretion, however,
extrinsic evidence may be admtted on coll ateral
matters."

Def endant s proposed |ine of cross-exam nation was w dely
collateral. See Smth v. State, 273 M. 152, 162, 328 A 2d 274,
280 (1974) (discussing collateralness fromthe standpoint of

rel evancy); Schear v. Mtel Managenent Corp., 61 Ml. App. 670, 682,
487 A.2d 1240, 1246 (1985); J. Murphy, Mryland Evi dence Handbook
REWRI TE 1304(A) (2d ed. 1993). The trial court did not abuse its
di scretion in sustaining the objection.



Appel l ants al so submt that they were erroneously prohibited
frominpeaching the Plaintiffms nother by a prior inconsistent
statenent on deposition. On direct exam nation Plaintiffmss nother
had referred to one enema admnistered to the Plaintiff on the
Sunday follow ng the | aparoscopy. Defendants undertook to inpeach
the witness with a portion of her deposition that the trial court
ruled was consistent with the witnessms trial testinony. The text
of the deposition testinony is not in the record, but we shall
assune, arguendo, that the claimof error is preserved by
Def endant sm proffer that the witness testified on deposition that
she coul d not renenber the nunber of enemas. W shall al so assune,
arguendo, that the trial testinony contradicts the deposition
testimony. Neverthel ess, Appellants have not denonstrated the
materiality of the nunber of enemas and how they were prejudiced by
the allegedly erroneous ruling. No ground for reversal has been
shown.

JUDGVENT OF THE CIRCU T COURT
FOR FREDERI CK COUNTY AFFI RVED.
COSTS TO BE PAI D BY THE
APPELLANTS.



