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HEADNOTE:

CRIM NAL LAW- COURT TRI AL - EVIDENCE - EXPERT W TNESS - Wen, in
a court trial, the testinony of an expert witness is at issue, and
the notions court is not satisfied that there is a sufficient basis
for the opinion that the expert gives, the notions court is free to
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a review ng court unless clearly erroneous.
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Samuel Jones, Jr., the petitioner, was charged w th possessing
wth intent to distribute crack cocaine seized from his person
during a search conducted on Decenber 16, 1993. He noved to
suppress the evidence. A hearing on that notion was held in the
Crcuit Court for Anne Arundel County. After that hearing, the

matter having been held sub curia, the court granted the notion.

Pursuant to Maryl and Code (1974, 1995 Repl. Vol.) 8 12-302(c)(3)(i)
of the Courts and Judicial Proceedings Article!, the State appeal ed
that decision to the Court of Special Appeals. That court reversed

and remanded the case for trial. State v. Jones, 103 Md. App. 548,

653 A.2d 1040 (1995). This Court, on the petitioner's request,
issued the wit of certiorari to review the propriety of the
judgnent granting the notion to suppress. We shall reverse the
judgnent of the internedi ate appellate court.
l.
The notions court accepted the suppression hearing testinony
of Oficer Sean W QOtey as to the events leading to the

petitioner's arrest.? Consequently, we will set out only Oficer

That section provides:

In a case involving a crinme of violence as defined in §
643B of Article 27, and in cases under 88 286 and 286A of
Article 27, the State may appeal from a decision of a
trial court that excludes evidence offered by the State
or requires the return of property alleged to have been
seized in violation of the Constitution of the United
States, the Constitution of Mryland, or the Maryl and
Decl aration of Rights.

2O0ficer tey's testinmony was corroborated by that of O ficer
Thomas Rice, who, in a separate vehicle, was patrolling the sane



Otey's version of the facts.?3

Wil e patrolling an area of Annapolis known for its high |evel
of drug activity, an "open air drug market," Oficer OQtey and
Oficer Rice noticed the petitioner and another man standing by
t hensel ves on the sidewal k near the intersection of Carver Street
and Dorsey Avenue. After observing them briefly, the unifornmed
officers approached the two nen, Oficer Otey taking the
petitioner and Oficer Rice the other individual. Oficer Qtey
inforned the petitioner that he was in a known drug area and asked
hi m why he was there. Wthout waiting for a reply, Oficer OQtey
t hen i nquired whether the petitioner had any drugs or guns on him
to which the petitioner answered "no." At that point, Oficer
Qtey requested permssion to "check” the petitioner and petitioner
consented to be searched.

Proceeding to pat the petitioner down, Oficer Otey felt a
bul ge when he reached the petitioner's left front pants pocket and
he asked the petitioner what it was. Instead of responding to the
questi on, the petitioner revoked his <consent to search.
Not wi t hst andi ng that revocation, Oficer Otey reached into the

Petitioner's pocket and renoved the source of the bul ge, a package

area of Annapolis at the sane tine. He testified that he
acconpanied Oficer Otey when he went to investigate the
si tuati on.

3The petitioner testified that he had not consented to being
patted down and that he was not arrested until five nonths |ater
The notions court obviously did not believe the petitioner with
respect to the forner.
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containing a substance which Oficer Qtey recognized as crack
cocaine. Oficer Otey retained custody of the substance, which,
as later analysis confirmed, was crack cocaine, but he did not
arrest the petitioner at that tinme. That occurred several nonths
| at er.

Focusing on his state of mnd prior to the seizure,
particularly as relates to the bulge he felt in the petitioner's
pocket, the State asked O ficer Otey what his perception of the
bul ge was at that tine. Oficer Otey had earlier testified that
he was famliar wth how crack cocai ne is packaged for street-|evel
sal es and that he had conducted pat-downs in the past in which he
had recovered crack cocaine. He had also testified that he had
been involved in 20 drug arrests that year, 90% of which invol ved
crack cocaine. Specifically, the State wanted to know, "Wat did

you think it was?" Oficer Otey responded, "Wen | squeezed it,

prior to himrevoking consent, | could feel the nunerous rock-1ike
substances in there, and | knew right then and there that | had
crack cocaine or ... in his pocket."(Enphasis added). The State

continued the inquiry: "Based on your training and experience, was
it readily apparent what it was, the nature of the substance?"

In response, O ficer Otey said that it was, that, indeed, it was
readily apparent to him that the substance was crack cocaine
Except for asking on redirect examnation whether Oficer Qtey had
felt crack cocaine before, the State did not further delve into the

basis for Oficer Otey's assertion of know edge and certainty.
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On cross-exam nation, defense counsel sought to underm ne
Oficer Otey's testinony regarding his ability to identify crack
cocai ne by touch.* Inquiring into the grounds for O ficer Otey's
asserted belief that the substance he felt in the Petitioner's
pants pocket was crack cocaine, he asked, "If ..., for exanple
Judge Thienme was standing in the hall, and he ... provided you
consent to search him and you had felt in his pocket a simlar
item would you have ... drawn ... the conclusion at that point
that it was crack cocaine?" Oficer Otey replied, "[Y]es, sir."
Mor eover, although he al so conceded that "being in an open-air drug
mar ket did add to [the] conclusion [he] had drawn based on touch
the feeling that | observed,"” Oficer Otey left no doubt that
ocation was not a critical factor in his identification.
Responding to the question, "what is it about the object ... that
led you to the conclusion that it was crack cocaine?," he said,
"[t]he texture of it, the way it felt." Havi ng rem nded the

officer that he had neither snelled nor seen the substance, the

“ln Dickerson v. M nnesota, 508 U S. 366, 375-76, 113 S. C
2130, 2137, 124 L. Ed.2d 334, 346 (1993), the Suprene Court held:
If a police officer lawfully pats down a suspect's outer
clothing and feels an object whose contour or mass makes
its identify imediately apparent, there has been no
i nvasion of the suspect's privacy beyond that already
aut hori zed by the officer's search for weapons; if the
object is contraband, its warrantless seizure would be
justified by the sanme practical considerations that

inhere in the plain view context.
We have not addressed this issue. The parties and the trial court
proceeded on the assunption that the "plain feel" doctrine was
applicable in the case sub judice. We shall indulge the sane
assunpti on.
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petitioner asked if there were other criteria that led himto
conclude that it was crack cocaine. Oficer Otey indicated that
it was "[j]Just the way it felt,"” nothing el se.
At the conclusion of the hearing, the notions judge held the

matter sub curia in order nore carefully to read D ckerson v.

M nnesota, 508 U S. 366, 113 S.Ct. 2130, 124 L.Ed.2d 334 (1993),
the "plain feel" case, upon which the State relied. Wen he
reconvened the hearing, he granted the petitioner's notion to
suppress, explaining:

On Decenber the sixteenth, nineteen ninety-three
Oficer Otey of the Annapolis Gty Police Departnent was
on routine patrol in an area known as an open air drug
market. And these are facts that |'maccepting. Oficer
QO tey approached the Defendant, asked himif he had any
drugs or weapons, the Defendant replied that he did not.
Otey then asked if he could check. The Def endant
replied that he could. Qtey then patted down the
Def endant . In the Defendant's [left] pants pocket
Oficer Otey felt a bulge. At this point, the Defendant
requested the O ficer to stop.

Oficer Otey testified, and |'m quoting, he
i mredi ately recogni zed [the bulge] to be crack cocai ne.
Despite the request that Oficer Otey cease, he seized
t he substance fromthe Defendant's pocket. The Defendant
was not arrested at the tine.

Now, there's no question, and the State [con]cedes
that the basis for the seizure was the probable cause
i ssue not as any Terry type of situationl® or anything
el se under the ... plain feel doctrine...

SOficer Otey interpreted the petitioner's consent to being
checked out as a consent to a frisk, even though the request itself
was not expressly so limted. And the issue in this case is
presented in that context. Consequently, we do not undertake to
define in this case the scope of a consensual search and, in
particul ar, whether, under the circunstances herein presented, a
consensual search nust be confined to the same Iimts as a frisk
under Terry v. Onhio, 392 U S 1, 88 S. . 1868, 20 L.Ed.2d 889
(1968).
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Now, the problemis, and the O ficer testified as an
expert, and | accept himas an expert, but ... it's not
just a question of being an expert and comng in and
saying the magic words like it was readily apparent woul d
be the words fromthe Suprenme Court .... | have to nake
my determnation as to whether |I'm going to accept the
expert's opinion based upon the facts upon which his
opi nion was based. And there are insufficient facts for
me to accept that opinion [in] the record.

For that reason, the Court will grant the Mdtion to
Suppr ess.

[
The Court of Special Appeals, in a 2-1 decision, reversed the
trial court's judgnent. The majority reasoned:

The i ssue deci ded was the existence ... of probable cause
on the part of the officer. The appellate review of such
an issue <calls for our own independent de novo
determnation of whether Oficer tey had enough data to
permt himreasonably to conclude that he had probable
cause.

In that regard, the historic fact of Oficer Otey's
conclusion, even if not its accuracy, is before us for
our review. It is our independent determ nation that 1)
t he presence of Jones on a corner in an "open air drug
market"; 2) the detection of rock-like substances in
Jones's pocket; 3) the officer's expert ability, based on
his training and expertise, to recognize the feel of
crack cocaine; and 4) the officer's conclusion that the
rock-1i ke substance he felt was crack cocaine was a
legally sufficient basis to support the officer's
pr obabl e cause determ nati on.

Since the officer's subsequent warrantl ess seizure
of the crack cocai ne was reasonabl e, the evidence should
not have been suppressed.

Jones, 103 Md. App. at 615, 653 A 2d at 1073-74.

The dissenting judge perceived the issue to be an entirely
di fferent one:
Al though he accepted Oficer Qtey as an expert witness,

i.e., one who by training and experience is able to
recogni ze crack cocaine by sight and by touch, Judge
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Thieme concluded that there had been presented
insufficient evidence as to the extent of the officer's
training, experience or tactile acuity to persuade him
as trier of fact, that it was "readily apparent” to the
officer that what he felt in Jones's pocket while
"patting himdown" was crack cocaine. Certainly, that
determ nation was first l|level fact-finding, which, not
being clearly erroneous, is binding on us. M. Rule 8-
131(c).

Id. at 617, 653 A 2d at 1074 (BloomJ. dissenting). Interpreting
the notions court as ruling that the State had not established the
basis for Oficer Otey's expert witness opinion, it concl uded:

What this case boils down to, once we defer to Judge

Thieme's finding that he does not accept the Oficer's

assertion that it was readily apparent to himthat what

he felt was crack cocaine, is that the Oficer's seizure

of the substance from appellee's pocket was based on

suspi ci on, not probable cause. An experienced police

O ficer observed two nen conversing on a street corner in

a residential neighborhood, where drugs are sold wth

sonme degree of frequency. One of these nen had sonethi ng

in his pants pocket that could have been crack cocai ne.

Because of the neighborhood, the Oficer perhaps

reasonably, suspected that the substance was crack

cocai ne, and based on that suspicion, which does not
anount to probabl e cause, he seized the substance.
ld. at 619, 653 A 2d at 1075. The dissent pointed out that
deference to the trial court's factual determ nation required that
the trial court's ruling on the notion to suppress be uphel d.

The State's brief in this Court adopts the Court of Special
Appeal s' approach, de novo review of the trial court's ruling. The
State acknow edged, however, that the appropriate standard of
revi ew depends upon whet her the notions judge found: (1) that, when
Oficer Otey felt the substance in the petitioner's pocket, he had

no actual subjective belief that the substance was contraband or
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(2) that, while Oficer Qitey did have a subjective belief that the
subst ance was contraband, objectively, that belief did not anmount
to probabl e cause.

The petitioner also offers two possible, though somewhat
related, interpretations of what the notions judge did. First, he
suggests that the notions judge determned, as a mtter of
credibility, that Oficer Qttey only had a suspicion, not anounting
to probabl e cause, regarding what was in the petitioner's pocket.
The petitioner also asserts that the notions judge rejected Oficer
QO tey's expert opinion because it was not supported by the reasons
upon which it was based - the State failed to provide sufficient
facts as a foundation for Oficer Qtey's testinmony. Therefore, in
the petitioner’s view, the Court of Special Appeals erred by not
deferring to the notions court's evidentiary findings.

[T,

When the question is whether a constitutional right, such as,
as here, a defendant's right to be free from unreasonabl e searches
and sei zures, has been violated, the reviewi ng court makes its own
i ndependent constitutional appraisal, by reviewing the |aw and
applying it to the peculiar facts of the particular case. R ddick
v. State, 319 M. 180, 183, 571 A.2d 1239, 1240 (1990) (citing

State v. Gee, 298 Md. 565, 571, 471 A 2d 712, cert. denied, 467

U S 1244, 104 S. . 3519, 82 L.Ed.2d 827 (1984)). Wen the facts

are in dispute, deference is paid to the trial court, that is, its
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findings of fact are accepted unless they are clearly erroneous. In
making the latter determnation, the court nmust give "due regard to
t he opportunity of the trial court to judge the credibility of the
wi t nesses." Maryland Rule 8-131(c).® When the notion to suppress
has been denied, the only relevant facts "are ... those produced

at the suppression hearing, see Trusty v. State, 308 Md. 658, 521

A.2d 749 (1987), which are nost favorable to the State as the

prevailing party on the notion." Sinpler v. State, 318 M. 311,

312, 568 A 2d 22 (1990). On the other hand, when the notion is
granted, the evidence produced at the suppression hearing nust be
considered in the light nost favorable to the defendant.

Accepting these principles, the State submts that the notions
j udge, by applying the | aw of probable cause to the facts of this
case, determned, as a matter of law, that Oficer Qtey did not
have probable <cause to seize the <crack cocaine from the
petitioner's pocket. It argues, therefore, that the Court of
Speci al Appeal s properly conducted de novo review of that

ruling.”’

SMaryl and Rule 8-131(c), Action Tried Wthout a Jury,
provi des:

When an action has been tried wthout a jury, the
appel late court will reviewthe case on both the |aw and

the evidence. It wll not set aside the judgnment of the
trial court on the evidence unless clearly erroneous, and
will give due regard to the opportunity of the tria

court to judge the credibility of the w tnesses.

'For this argunent to succeed, the State has to establish that
the ruling of the notions court was that Oficer Qtey did not have
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In order for this argunent to succeed, however, the State nust
denonstrate that the notions judge actually made a probabl e cause
determnation and did not, as the dissenting opinion in the
internmediate appellate court opined, reject Oficer Qtey's
testinmony because the facts the State adduced failed to

substantiate his opinion. The approach of the Court of Specia

Appeal s’ majority was to |label illogical both the notions judge's
anal ysis and the result he reached thereby. It reasoned:
Judge Thiene ... seened to accept the truth of all of the

prem ses that went into the building of a syllogismand
then, inexplicably, found the conclusion invalid. He
accepted fully the credibility of Oficer Qtey. He
accepted the historic facts of the "open-air drug nmarket"
and of the detection of the rock-like substance in

probabl e cause to seize the cocaine, rather than being based on its
fact-finding or credibility determnation. In an effort to refute
the latter possibilities, the State maintains that both the notions
court and defense counsel believed that Oficer Otey had a
subj ective belief that the substance was contraband, citing as an
exanple the court's use of the word, "suspicious," to describe
Oficer tey's level of certainty. Probabl e cause is defined as
"a fair probability that contraband or evidence of a crine wll be
found in a particular place.” Malcolmyv. State, 314 M. 221, 222,
550 A 2d 670, 673 (1988),(quoting lllinois v. Gates, 462 U S. 213,
238, 103 S.Ct. 2317, 2332, 76 L.Ed.2d 527, 548 (1983) (citations
omtted). As such, it requires |less evidence than would justify
conviction, but nore evidence than nere suspicion. Edwardsen v.
State, 243 M. 131, 136, 220 A 2d 547, 550 (1966). Concedi ng

therefore, that the notions court believed that Oficer Otey was
subj ectively suspicious, that does not necessarily nmean that it
accepted Oficer Otey's testinony that he subjectively believed
that what he felt was contraband and that that was imediately
apparent prior to the petitioner revoking consent to search. I n
short, what the State points to sinply does not establish the point
for which it is offered.

O her testinmony by Oficer Otey also weighs against the
State's argunent because it provides a clear basis upon which the
motions court could have disbelieved Oficer Otey. See
di scussion, Part V. infra.
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Jones's pocket by Oficer Otey. He accepted Oficer

Qtey as an expert on the feel of crack cocaine, for that

was the only issue on which Oficer Otey's expertise had

any possible relevance. He accepted the fact that

Oficer Otey concluded that what he felt was crack

cocai ne. Judge Thiene sinply declined to accept the

validity of Oficer Otey's concl usion.

In effect the decision was, '|I accept the officer's

expert ability to recognize crack cocai ne when he felt

it. He said that what he felt was crack cocaine, but |

don't buy it.'[8
Under this approach, a notions court that finds a wi tness, whomit
has al so accepted as an expert, credible with regard to the facts,
necessarily must accept whatever conclusion that w tness nmay draw
fromthose facts

In performng its fact-finding role, the trier of fact decides
whi ch evidence to accept and which to reject. Therefore, in that
regard, it is not required to assess the believability of a
wi tness's testinony on an all or nothing basis; it may choose to
believe only part, albeit the greatest part, of a particular

W tness's testinony, and disbelieve the remainder. Mir v. State,

64 Mi. App. 648, 654, 498 A 2d 666 (1985), aff'd, 308 Ml. 208, 517

A.2d 1105 (1986). Moreover, it is the trier of fact that decides to
what, if any, weight the evidence adduced is entitled. And, having
accepted a witness's testinony as to the facts, it is the trier of
fact that nust draw the inferences reasonably deducible therefrom

MMIlian v. State, 325 M. 272, 290, 600 A 2d 430 (1992).

8The State conceded at oral argunent that the trial court can
accept the expert as an expert but reject the expert's concl usion
on probabl e cause.
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Consequent |y, absent clear error in its fact-finding, an appellate
court is required, in deference to the trial court, to accept those
findings of fact. Maryland Rule 8-131(c). Furthernore, Rule 8-131
(c) and its predecessors were "only intended to prevent manifest
error;" they were not "intended, and wll not be construed to
permt [an appellate court] to reverse judgnents nerely because
[its] conclusion on the record is different fromthat of the trial

judge." Lanbert v. State, 196 MI. 57, 68, 75 A 2d 327, 332 (1950).

As already indicated, the evidence adduced at the notions
hearing is to be viewed in the light nost favorable to the
petitioner. So viewed, there are two interpretations of the trial
court's decision that establish that it is not clearly erroneous or
founded on a faulty prem se. First, the evidence supports the
notions court's conclusion that Oficer Otey did not provide any,
not to nention an adequate, predicate as to how, or why, he was
able to identify the substance in the petitioner's pocket as crack
cocai ne. Second, based on the evidence before it, the notions
court could have disbelieved Oficer Otey's statenment of his
ability to identify crack cocaine on the basis of feel alone, i.e.,
it did not believe that what he felt in the petitioner's pocket was
readily apparent to the officer. W shall address each of these
possi ble interpretations in turn.

V.
Concluding his oral opinion, the notions judge stated,

"[T]here are insufficient facts for ne to accept [Oficer Otey's]
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opinion [in] the record.™ Thus, the notions judge seened to
determ ne that the evidence was insufficient, that the basis for
the officer's conclusion was inadequate. This was an evidentiary
determ nation of the kind covered by Rule 8-131(c). The State had
the burden of proof, including offering a sufficient evidentiary
predi cate for any opinion or conclusion that one of its w tnesses
m ght draw. Wiere the testinony of an expert witness is at issue,
unl ess the notions court is satisfied that the State has provi ded
a basis for the conclusions that expert draws and that
determnation is not clearly erroneous, it is free to reject the
expert's opinion.
Under Maryl and | aw,

an expert nust testify to the basis of his or her opinion

before the expert may testify to the opinion. I f the
basis is one of first-hand know edge, the expert nust
testify to the gaining of that know edge .... The
expert's opinion is of no greater value than the
soundness of the reasons given for it will warrant. |If

no adequate basis for the opinion is shown, the opinion
shoul d not be admtted or, if already admtted, should be
stricken.

L. McLain, Maryland Evidence 8 705.1 (1987). Moreover, as we have

hel d:

"[Aln expert opinion 'derives its probative force from
the facts on which it is predicated, and these nust be
legally sufficient to sustain the opinion of the expert.
Specifically, :

The prem ses of fact nust disclose
that the expert is sufficiently
famliar with the subject matter
under investigation to elevate his
opi ni on above t he real m of
conjecture and speculation, for no
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matter how highly qualified the
expert may be in his field, his
opinion has no probative force
unless a sufficient basis to support
a rational <conclusion is shown.
State, Use of Stickley v. Critzer
230 Md. 286, 186 A 2d 586, and cases
cited therein; Hammaker v. Schl ei gh,
157 M. 652, 147 Atl. 790. The
opinion of an expert, therefore,
must be based on facts, proved or
assuned, sufficient to forma basis
for an opinion, and cannot be
invoked to supply the substanti al
facts necessary to support such
concl usion. The facts upon which an
expert bases his opinion nust permt
reasonably accurate conclusions as
di stingui shed from nmere conjecture
or guess. Marshall v. Sellers, 188
Md. 508, 53 A 2d 5.

Beatty v. Trailmaster, 330 M. 726, 741, 625 A 2d 1005, 101-13

(1993) (enphasi s added) (quoting State Departnent of Health, et al.

v. Wl ker, 238 M. 512, 520, 209 A 2d 555, 559-60 (1964)). See
also Evans v. State, 322 Mi. 24, 34-5, 585 A 2d 204, 208-09 (1991);

Bohnert v. State, 312 M. 266, 274-75, 539 A 2d 657, 661 (1988).

In Beatty, this Court held that the opinion given by the
plaintiff's expert "is insufficient evidence to survive summary
j udgment particularly when the expert [does not] cite[] ... sound
data to buttress his opinion.”™ 330 Mi. at 740, 625 A 2d at 1013
(1993). In that case, the status of the wtness as an expert was
not challenged. 1d. at 740-744, 625 A 2d at 1012-14. Thus, Beatty
denonstrates the principle that the nmere recognition of a wtness
as an expert does not guarantee the acceptance of his or her expert

opinion. An expert's opinion may be the basis for the trier of



15
fact's conclusion and, so, should be considered, only if an
adequate predicate for that opinion is shown; otherwise, it should
be stricken. Wether a proper foundation for the opinion has been
laid is a matter to be determned by the notions judge and, absent
mani fest error, is not reversible by an appellate court. M. Rule

8-131(c); State v. Raines, 326 M. 582, 590, 606 A 2d 265, 268

(1992); Wlson v. State, 319 M. 530, 535, 573 A 2d 831, 833

(1990) .

These principles were applied in State, Use of Stickley, et

al. v. Critzer, 230 MI. 286, 186 A 2d 586 (1962). There, the w dow

of the deceased sued Critzer for pecuniary |oss caused by his
negl i gent operation of a Jeep in which her husband was a passenger.
In defense, Critzer testified that the deceased was the driver of
the Jeep and, in support of that testinony, called a police captain
as its expert on autonobile crashes. Al though the captain's
testinony reveal ed that he had vi ewed only photographs of the jeep
taken at the scene of the accident, the Jeep having been noved
before he inspected it, he proposed to give an expert opinion as to
who was driving the jeep at the tinme of the accident. The trial
judge refused to allow the captain to state that opinion,
expl ai ni ng:

The Captain did not point out what he saw in the

phot ographs or in his examnation of the Jeep that

enabled him as an expert, to arrive at a concl usion of

who was its driver. ... Wth the record in this state, it

is obvious that the opinion would have been based
largely, if not wholly, upon conjecture.
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Id. at 290-91, 186 A 2d at 588.

Unlike Critzer, in this case, Oficer Otey gave his expert
opi nion, w thout objection. Neverthel ess, when the trier of fact is
the court, the issue is the sane: is there a sufficient factua
basis for that opinion? 1In this case, just as in Critzer, having
decided that insufficient facts had been produced in justification,
t he notions judge could quite properly disregard Oficer Otey's
opi ni on.

To testify that one knows what a particular substance is

solely fromtouch is not irrefutable proof of the accuracy of that

assertion. If it were, all the proof that would be necessary woul d
be the incantation of "the magic words."” That, as the notions
judge stated is not enough. | nstead, the conclusion nust flow

logically fromthe facts.

Anal ysis of the record reveals that the evidence the State
elicited did not necessarily provide an adequate foundation for
Oficer Otey's opinion. |Indeed, the total evidence relevant to
Oficer Otey's being able to identify crack cocaine by touch

consisted of the following.® Oficer Otey testified that he: had

°The State's evidence established that the intersection in
guestion was in the mdst of a high drug area,as we have seen.
Ordinarily, this would be relevant to the identification of the
sei zed substance. Oficer Otey, however, underm ned and, at the
very |east, confused its probative value when he denied that his
perception of the nature of the substance in the petitioner's
pocket was affected by the location. |In fact, he stated that if he
had felt something in the notions judge's pocket that provided his
fingers with the sane sensation, he would conclude that the
substance was crack cocaine even if that occurred in the
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made five arrests in that area in the past; had executed search
warrants in that area; had nmade a total of twenty drug arrests in
1993, 90% of which involved crack cocai ne; knew how crack cocai ne
typically was packaged; and had felt crack cocai ne nunerous tines.
He further stated that the bulge felt like it contained "nunerous
rock-1ike substances."

To be sure, Oficer Otey's testinony provided a genera
description of his experience in conducting drug searches. It did
not disclose, however, the nunber of tines Oficer OQtey had
identified crack cocaine through a layer of clothing during
previ ous pat-down searches or describe how crack cocaine feels to
t he touch. That testinmony, thus, did not tend to explain how
Oficer Otey was able to identify crack cocaine by touch; it did
not shed any light on the reliability of his opinion in that
regard. 1In fact, aside fromthe opinion, the only other evidence
of the officer's tactile acuity was his affirmative response to the
gquestion whether, in the past, he had found crack cocaine on
defendants while patting them down.

The State also elicited fromOficer Qtey testinony regarding
how crack cocaine typically is packaged, but, having done so, did
not further attenpt to connect that testinmony to the search in
guestion. In short, Oficer Qttey's suppression hearing testinony

that it was imedi ately apparent to himthat what he felt was crack

court house.
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cocai ne was nothing nore than a conclusion and, as such, could be

rejected. L. MLain, Maryland Evidence 8§ 705.1.1 After hearing

Oficer Otey's testinony, the notions judge described Oficer
Otey's level of certainty as a "suspicion" and comented, "It
could be many things there that could give that sane sense of
t ouch. That's the troubling aspect of it." It is clear,
therefore, that the notions judge was not convinced that this
difficult identification was justified on the basis of the evidence
before him
V.

The result reached by the notions judge is sustainable on an
alternative ground: the notions judge sinply did not find Oficer
Otey credible when Oficer Otey said that the nature of the
substance was readily apparent to himwhen he felt it.

Determning the credibility of witnesses and the wei ght of the
evidence produced at trial are not matters entrusted to the

appel l ate courts. State v. Raines, 326 Md. at 590, 606 A 2d at

268; Wlson v. State, 319 M. at 535, 573 A 2d at 833-34.

Credibility is defined as "worthiness of belief; that quality in a

By way of contrast, in the District Court, albeit on cross-
exam nation, Oficer Otey went to sonme pains to describe exactly
how crack cocaine feels to the touch. The defense attorney had
attenpted to discredit the officer's testinony that he had
i mredi ately recognized that the substance in the bulge as crack
cocai ne; however, his questioning seened only to substantiate the
Oficer's ability to identify crack cocaine by "plain feel" through
a pants pocket. Perhaps that expl ains why defense counsel did not
pursue this line of questioning at the circuit court suppression
heari ng.
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w tness which renders his evidence worthy of belief.” Black's Law

Dictionary 255 (6th ed. 1991). Cedibility is also defined as "the

quality or power of inspiring belief." Webster's Third

international Dictionary of the English Language Unabridged 532

(1981). Aspects of Oficer tey's testinony could have under m ned
the notions judge's confidence in his credibility. Of ficer
Otey's testinony that he knew imrediately upon feeling and
mani pul ating the bulge that it was crack cocaine seened to have
been contradicted by the following testinony: (1) Upon feeling the
bulge, Oficer Otey asked the petitioner what the bulge
cont ai ned!; (2) responding to the inquiry, "what did you think it
was?, Oficer Otey stated that the "rock-1ike" substance in the
petitioner's pocket was "crack cocaine or ...," pausing before
continuing to the end of his thought; (3) despite testifying to
being certain that he had seized <crack cocaine from the
petitioner's pocket, Oficer Otey did not then arrest the
petitioner. That Oficer Otey explained why he had not arrested
the petitioner, and the notions judge was privy to that
expl anation, did not obligate the court to draw the inference
favorable to the State; it well could have concluded that Oficer
Otey was nerely suspicious, but not to the extent required for

probabl e cause that the substance in the petitioner's pocket was

1A reasonable trier of fact could infer from what then
occurred that the revocation of consent had the effect of
solidifying the officer's suspicion.
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crack cocai ne. *?

JUDGVENT OF THE COURT OF SPECIAL APPEALS
REVERSED. CASE _REMANDED TO THAT COURT W TH
| NSTRUCTIONS TO AFFIRM THE JUDGVENT OF THE
CRCUT COURT FOR ANNE ARUNDEL COUNTY. COSTS
IN THS COURT AND IN THE COURT OF SPEC AL
APPEALS TO BE PAI D BY ANNE ARUNDEL COUNTY.

2The notions judge had before him O ficer Qtey's "Application
for Statenment of Charges/ Statenent of Probable Cause,” which was
conpl et ed Decenber 17, 1993, the day after the seizure. |In that
docunent, Oficer Otey wote:

| was unsure of ny search and in lieu of arresting | had

a MD Photo |I.D. with the defendant's, Sanuel Jones, Jr.

information. | obtained this information know ng that |
could apply for a warrant after conferring wth
narcoti cs.

| went to A.P.D. (Annapolis Police Departnment) and

spoke with Sgt. Groh of narcotics. He told nme | had a

good search and to apply for a warrant.

Def ense counsel also introduced into evidence a transcript of the
officer's testinony at the Prelimnary Hearing.

In District Court, Oficer Otey testified that, when the
petitioner revoked his consent to be searched, it was readily
apparent to him that the bulge contained crack cocaine. He
expl ai ned that he had proceeded to seize the substance based on his
vague know edge of M nnesota v. D ckerson, 508 U S. 366, 113 S. C.
2130, 124 L. Ed.2d 334 (1993). The vagueness of his know edge, he
said, also caused him to think it wser not to arrest the
petitioner inmmediately and to get a second opinion regarding the
legality of his actions.




