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Steven Howard Cken was found guilty by a Baltinore County jury
of first degree nmurder, first degree sexual offense, burglary and
the use of a handgun in a crinme of violence. The sane jury
sentenced himto death. On direct appeal, this Court affirnmed the
convictions and the sentences for the first degree nurder, the
sexual offenses and the handgun violation. Gken v. State, 327 M.
628, 612 A 2d 258 (1992), cert. denied, 507 U S 931, 113 S. C
1312, 122 L. Ed. 2d 700 (1993) (Cken I). W reversed the burglary
conviction on the grounds of insufficiency of evidence. 1d.

Oken filed a petition for post-conviction relief pursuant to
Maryl and Code (1957, 1992 Repl. Vol., 1995 Supp.) Art. 27, 8 645A-
J, the Uniform Post-Conviction Procedure Act.!? After an
evidentiary hearing, Judge Dana Levitz of the Crcuit Court for
Baltinore County filed a well-reasoned opinion and order denying
post-conviction relief. W granted Cken's application for |eave to
appeal. W shall affirm

On Novenber 1, 1987, Cken sexual |y assaulted and nurdered Dawn
Garvin at her honme in Baltinore County. The facts that led to
ken's conviction and sentence were set out in Cken |:

At mdni ght on Sunday, Novenber 1, 1987, Keith
Douglas Garvin arrived at the United States
Navy base in QOceana, Virginia. M. Garvin,
who had a pass from his naval superiors, had
just spent the weekend with his wfe, Dawn

Garvin, at their apartnent in the Baltinore
County community of White Marsh and was

! Unl ess otherwise indicated, all statutory citations
herein are to Maryl and Code (1957, 1992 Repl. Vol., 1995 Supp.)
Article 27.
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returning to his station in Oceana. Upon his
arrival at the base, M. Garvin attenpted to
call his wife to notify her that he had
arrived safely. Although the tel ephone rang
at their White Marsh apartnent, there was no
answer . After making several additional
unsuccessful attenpts to call his wife, M.
Garvin becane worried and telephoned his
fat her-in-1aw, Frederi ck Joseph Romano.
Because M. Romano lived in close proximty to
the Garvins' apartnent, M. Garvin asked M.
Romano to check on his wfe. M. Romano
agr eed, and attenpted to telephone his
daughter twice. Both tinmes there was no
answer. Concerned about the fact that nunerous
calls to his daughter had gone unanswered, M.
Romano decided to drive to his daughter's
apart ment .

When M. Ronmano arrived at his daughter's
apartnent, he found the front door to the

apartnent ajar, al | the Ilights in the
apartnent turned on, and the television
bl ari ng. Sensing that sonething was wong,

M . Romano rushed into the apartnment and found
his daughter, Dawn, in the bedroom |ying on
t he bed nude with a bottle protruding from her
vagi na. VWile attenpting to give her
cardi opul monary resuscitation ("CPR'), M.
Romano observed that there was bl ood stream ng
fromher forehead. He imediately called for
assi stance, and paranmedics arrived shortly
thereafter. A paranedic then began to
adm ni ster CPR, but his efforts were in vain.
Dawn Marie Garvin was dead.

At 2:30 a.m, on Novenber 2, Detective
Janes Roeder of the Baltinore County Police
Department arrived at the Garvins' apartnent
to inspect the scene of the nurder. Detective
Roeder testified that when he entered the
Garvins' apartnment he saw no signs of forced
entry. Once inside, he observed a brassiere,
a pair of pants, tennis shoes, a shirt, and a
sweater on the floor near the sofa in the
living room The brassiere was not unhooked,
but instead, was ripped on the side. The pants
were turned inside out. Roeder also noticed a
smal | piece of rubber on the floor near the
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television set. In the bedroom Roeder found
two spent .25 caliber shell casings on the
bed, one of which was lying on top of a shirt.
The shirt was blood stained and had what
Roeder believed to be a bullet hole in it.
An autopsy of Ms. Garvin's body reveal ed
that she had died as the result of two contact
gunshot wounds; one of the bullets entered at
her left eyebrow and the other at her right
ear.
327 Md. at 634-35, 612 A 2d at 261
Less than two weeks after Cken nurdered Dawn Garvin, he
sexual |y assaulted and nurdered his sister-in-law, Patricia Hirt,
at his Maryland hone. He then fled Maryland for Mine, where he
murdered Lori Ward, the desk clerk at his Mine hotel. He was
arrested in Mine on Novenber 17, 1987, and was ultimtely
convicted in Maine for first degree nurder, robbery with a firearm
and theft arising out of the Ward homcide.? See State v. Cken,
569 A 2d 1218 (Me.), cert denied, 498 U S. 818, 111 S. C. 62, 112
L. Ed. 2d 36 (1990).
Cken was returned to Maryland where he faced separate
prosecutions for charges arising out of the Garvin and Hirt
hom ci des. He was indicted in the Crcuit Court for Baltinore

County in the Garvin case for first degree nurder, sexual offenses,

burgl ary, dayti nme housebreaki ng, robbery with a dangerous or deadly

2 The Maryl and presentence investigation report indicated
that in Maine, ken was sentenced to life without parole on the
mur der charge, twenty years on the robbery charge, and five years
on the theft charge, all sentences to run concurrently.
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weapon, theft, and a handgun violation. The State notified Cken of
its intent to seek the death penalty and advised him that as
aggravating circunstances, it intended to establish that (1) the
defendant commtted the nurder in the first degree of Dawn Garvin
while coomtting or attenpting to conmmt a first degree sex offense
upon Dawn Grvin, and (2) the defendant commtted the nurder of
Dawn Garvin in the first degree while commtting or attenpting to
commt robbery of Dawn Garvin. See Art. 27, 8421(b). ken entered
pl eas of not guilty and not crimnally responsible. See Maryl and
Code (1982, 1994 Repl. Vol., 1995 Supp.) 8 12-109 of the Health-
CGeneral Article; Miryland Rule 4-242. At the trial, Oken was
represented by defense counsel, Benjamn Lipsitz.

The State's evidence as to crimnal agency was very strong.
The murder weapon, a handgun, was found in Oken's hone shortly
after the nurder and a rubber portion of Cken's tennis shoe was
found in Dawmn Garvin's living roomon the night of the nurder. 1In
addition, several witnesses at trial identified Cken as the person
in the nei ghborhood who had attenpted to gain entry to residences
inthe vicinity of the Garvin hone a few days prior to the nurder.

On January 18, 1991, a jury in the Crcuit Court for Baltinore
County found Cken guilty of nurder in the first degree (on theories
of felony nurder and preneditated murder), first degree sexua
of fense, burglary, and use of a handgun in a crinme of violence.

The jury acquitted Oken of the robbery charge. Pursuant to
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Maryl and Rule 4-314, Cken elected a court trial on the issue of
crimnal responsibility. Judge Janes Smth concluded that Cken was
crimnally responsible.

A capital sentencing proceedi ng comenced on January 24, 1991
before the same jury that determned Petitioner's guilt. The State
i ncorporated all the testinony and evidence from the
gui l t/innocence phase. The verdict sheet indicated that one or
nore of the jurors, but fewer than all twelve, found as mtigating
circunstances "(1) fact of life sentence, (2) sexual sadism and
(3) substance abuse.” On January 25, the jury wunaninously
determ ned the sentence to be death. On the remaining counts,
Judge Smth inposed a sentence of life inprisonnent for the first
degree sexual offense, and consecutive ternms of twenty years each
for the burglary and the handgun violation.® This post conviction
proceeding reviews only the Baltinore County proceedings relating
to the nmurder of Dawn Garvin. Additional facts will be recounted
as necessary in our discussion of the issues raised by ken in this
appeal .

Before this Court, Gken asks us to consider clains of
i neffective assistance of counsel and errors of the trial court at
both the guilt/innocence stage and the sentencing stage.

He asks us to consider the foll ow ng questions:

3 Fol  owi ng Cken's conviction in this case, he pled guilty
to the nmurder of Patricia Hrt. See Cken v. State, 327 M. 628,
644 n. 4, 612 A 2d 258, 266 n.4 (1992), cert. denied, 507 U S. 931,
113 S. C. 1312, 122 L. Ed. 2d 700 (1993).
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Whet her the trial <court's voir dire
gquestions conported with the dictates of
Morgan v. Illinois, 504 U S 719, 112 S.
Ct. 2222, 119 L. Ed. 2d 492 (1992), and

Evans v. State, 333 M. 660, 637 A 2d
117, cert. denied, uU. S. , 115 S. O

109, 130 L. Ed. 2d 656 (1994),
identifying prospective jurors with a

pro-death penalty bias?

1. Wether the trial court erred at
sentencing proceeding in failing
instruct the jury that it could consider,
as a non-statutory mtigating factor,
t hat appellant was serving a sentence of
life without parole under Maine | aw?

in

t he
to

[11. \Whet her Petitioner's trial counsel
provi ded i neffective assi st ance of
counsel ?

| V. \Whether the post-conviction court

of the of fense?

erred
in not allowng Petitioner to obtain his
own hair sanples taken from him at
time of his arrest for purposes
conducting forensic tests to establish
Petitioner's substance abuse at the tine

t he
of

V. Whet her the trial court erred in allow ng
the jury to use the underlying felony
murder as an aggravator in the penalty

phase of the trial?

VI. Wiether the trial court erred in failing
to instruct the jury that under Art.
8 413(g)(8), the "catch-all provision,"
it could list as a mtigating factor
desire to extend nercy to Petitioner.

address each of these questions seriatim

27,

its

Whet her the trial court's voir dire questions
I11inois,

conported with the dictates of Mrgan v.
504 U. S 719, 112 S. O. 2222, 119 L.

Ed.

2d 492

(1992), and Evans v. State, 333 Ml. 660, 637 A 2d
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117, cert. denied, u. S , 115 S C. 109, 130
L. Ed. 2d 56 (1994), in identifying prospective
jurors with a pro-death penalty bias?

Before this Court, Petitioner contends that despite his
specific request for appropriate "reverse-Wtherspoon"* questi ons,
the trial court's voir dire was inadequate to identify those
prospective jurors who harbored "any convictions in support of the
death penalty” in violation of Mdrgan v. Illinois, 504 U S 719,
726, 112 S. &. 2222, 119 L. Ed. 2d 492 (1992), and Evans v. State,
333 Ml. 660, 637 A 2d 117, cert. denied, U S , 115 S. &. 109,

130 L. Ed. 2d 56 (1994).° Judge Levitz found that the questions

4 "Reverse-Wtherspoon"” voir dire is also known as "life
qualification" of the jury. See Mrgan v. Illinois, 504 US. 719,
724, 112 S. O. 2222, 2227, 119 L. Ed. 2d 492, 499 (1992).

5 In his petition for post-conviction relief, petitioner
raised his Morgan claimin three different ways: (1) trial court
error in failing to ask his requested "reverse-Wtherspoon"
guestions of the venire panel, (2) ineffective assistance of trial
counsel for failure to object to the trial court's voir dire, and
(3) ineffective assistance of appellate counsel for failure to
rai se the Morgan i ssue on direct appeal.

Before this Court, Cken raises only the claimof trial court
error. In his brief, Cken states that he is not now cl ai mng that
his counsel's performance during the voir dire was ineffective.
Oken al so abandons his claimof ineffective assistance of appellate
counsel. He reasons that because this Court did not restrict the
issues in the Order granting the application for |eave to appeal
and the only renmedy available to Cken on the ineffective assistance
claimis a bel ated appeal, the proceeding before this Court is in
effect his bel ated appeal on the Mrgan issue. W disagree with
Oken's interpretation of the nature of this appeal. W said in
Wlliams v. State, 292 Md. 201, 205, 438 A 2d 1301, 1303 (1981),
t hat

if the application for leave to appeal is
(continued. . .)
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asked by the trial judge were sufficient to conply with Mrgan and
Evans.

The State contended before Judge Levitz, and before this
Court, that because Cken did not raise this claimon direct appeal,
it is waived. See Cken |, 327 M. at 634-80, 612 A 2d at 260-85.
Oken argues that the right to "reverse-Wtherspoon"” voir dire is a
right that cannot be waived unless the defendant know ngly and
intelligently waives the right on the record. Because Cken did not
knowi ngly and intelligently relinquish this right, he continues,
his failure to raise this issue on direct appeal cannot constitute
a waiver. Al ternatively, he argues that if this Court finds
wai ver, then circunstances exist that excuse appellate counsel's
failure to raise the Morgan claimon direct appeal

The Maryl and Uni form Post Conviction Procedure Act, Art. 27,
8 645A(c) (1), provides in pertinent part:

[Aln allegation of error shall be deened to be
wai ved when a petitioner could have nade, but
intelligently and knowingly failed to nake
such allegation before trial, at trial, on

direct appeal (whether or not the petitioner
actually took such an appeal) . . . unl ess

5> (...continued)
granted, the case shall be treated as any

ot her appeal. Section 645-1 goes on to state
that "[i]f the application to prosecute such
appeal shal | be granted, the procedure

thereafter shall be in conformty with the
Maryl and Rul es.”

See Kelly v. Warden, 243 M. 717, 718, 222 A 2d. 835, 836 (1966)
(post-conviction is not a substitute for an appeal).
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the failure to nmake such allegation shall be
excused because of special circunstances.

When a petitioner had a prior opportunity to raise an allegation of
error but did not do so, the statute creates a rebuttable
presunption that the petitioner intelligently and know ngly failed
to nmake the allegation. Art. 27, 8 645A(c)(2). |If the presunption
is not rebutted, the waiver shall be excused if the petitioner
est abl i shes the existence of special circunstances. Art. 27, 8
645A(c)(1); Curtis v. State, 284 M. 132, 140, 395 A 2d 464, 469
(1978).

In Curtis, this Court addressed the question of when the
"intelligently and know ngly" waiver test of the statute was
applicable. W stated in Curtis that, in assessing waiver, Art.
27, 8 645A(c) does not require application of the "intelligently
and know ngly" standard of waiver to every constitutional right.
284 Md. at 149-50, 395 A . 2d at 474. Judge Eldridge, witing for
the Court, stated:

[We believe that the Legislature, when it
spoke of "waiver" in subsection (c) of Art.
27, 8 645A, was using the term in a narrow
sense. It intended that subsection (c), with
its "intelligent and know ng" standard, be
applicable only in those circunstances where
the waiver concept of Johnson v. Zerbst and
Fay v. Noia was applicable. Oher situations
are beyond the scope of subsection (c), to be
governed by case | aw or any pertinent statutes
or rules. Tactical decisions, when nmade by an
aut horized conpetent attorney, as well as

legitimate  procedural requi renents, wi | |
normal Iy bind a crimnal defendant.



In Qurtis, we recogni zed the potential for chaos if every tine
counsel made a tactical decision or a procedural default the
"intelligently and know ngly" waiver standard was triggered. W
sai d:

For exanple, under such an interpretation of
the statute, for a crimnal defendant to be
bound by his lawer's actions, the |awer
woul d have to interrupt a trial repeatedly and
go through countless litanies with his client.
One of the basic principles of statutory
construction is that a statute should not be
construed to lead to an unreasonable or
illogical result. It is hardly conceivable
that the Legislature, in adopting 8 645A(c),
could have intended to use the word "waiver"
in its broadest sense, thereby requiring that
the "intelligent and know ng" standard apply
every tinme an issue was not raised before.
ld. at 149, 395 A 2d at 474 (citations omtted).

It is clear fromthe testinony of appellate counsel at the
post-conviction hearing that her failure to raise the adequacy of
the voir dire on appeal was a deliberate one. Counsel testified
that she believed that the questions asked by the court satisfied
the standard set out in Wainright v. Wtt, 469 U S. 412, 105 S. C.
844, 83 L. Ed. 2d 841 (1985), and that she did not fully appreciate
the significance of Mdrgan until this Court decided Evans. The
deci sion whether to raise an issue on appeal is quintessentially a
tactical decision of counsel. Hunt v. Smth, 856 F. Supp. 251, 257
(D. Md. 1994), aff'd sub nom, Hunt v. Nuth, 57 F.3d 1327 (4th Gr.

1995), cert. denied, US. , 116 S. . 724, 133 L. Ed. 2d 676
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(1996); cf. Jones v. Barnes, 463 U S. 745, 750-53, 103 S. &. 3308,
3312-14, 77 L. Ed. 2d 987, 994-95 (1983) (the role of appellate
counsel is to choose which argunents are best to pursue). Wether
or not Cken's appel |l ate counsel appreciated the inpact of Mdrgan on
this case, the "reverse-Wtherspoon" issue could have been raised
on direct appeal. Cken's counsel made the deli berate decision not
to raise the issue.

We hold that the right to ask "reverse-Wtherspoon" questions
on voir dire may be relinquished by failure to raise the claimon
direct appeal and is not controlled by the "intelligent and
know ng" wai ver standard of Johnson v. Zerbst, 304 U. S. 458, 58 S.
Ct. 1019, 82 L. Ed. 2d 1461 (1938), thus falling outside Art. 27,
8 645A(c). Conpare, e.g. McElroy v. State, 329 Md. 136, 140 n.1
148-49, 617 A.2d 1068, 1070 n.1, 1074-75, 1076 (1993) (guilty
plea); Trinble v. State, 321 Ml. 248, 262, 582 A 2d 794, 801 (1990)
(jury sentencing in a capital case); Glliamv. State, 320 Ml. 637,
659- 60, 579 A 2d 744, 755 (1990), cert. denied, 498 U S 1110, 111
S. C. 1024, 112 L. Ed. 2d 1106 (1991) (Glliaml) (right to jury
trial); Curtis, 284 Ml. at 150-51, 395 A . 2d at 474-75 (effective
assi stance of counsel); Jourdan v. State, 275 M. 495, 507, 341
A. 2d 388, 395 (1975) (double jeopardy); Strosnider v. Warden, 245
Mi. 692, 694, 226 A 2d 545, 547 (1967) (confession obtained in
violation of right to counsel and right to remain silent). W

reach this concl usion based upon our review of the nature of this
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ri ght and a consideration of the surrounding circunstances under
which the right arises. Curtis, 284 MI. at 147, 395 A 2d at 473.

In Morgan, the Suprenme Court found that a "juror who wll
automatically vote for the death penalty in every case will fail in
good faith to consider the evidence of aggravating and mtigating
circunstances as the instructions require himto do."™ Morgan, 504
UsS at 729, 112 S. . at 2229, 119 L. Ed. 2d at 502. Under
Morgan, a defendant is entitled during voir dire, upon request, to
"inquiry discerning those jurors who, even prior to the State's
case-in-chief, had predetermned the termnating issue of his
trial, that being whether to inpose the death penalty."” Morgan
504 U.S. at 736, 112 S. C. at 2233, 119 L. Ed. 2d at 507. The
trial judge need not nmake this inquiry ex nero notu. I n ot her
wor ds, absent a request, a trial court does not have an affirmative
obligation to make this inquiry. Absent a request, the failure to
ask "reverse-Wtherspoon"” questions is not error. It follows that
because the right is triggered only upon request, it is subject to
traditional procedural default and not the "intelligently and
know ngl y" standard of waiver. Thus, Oken's failure to raise this
claimon direct appeal constituted waiver.

Oken contends that circunstances exist to excuse his waiver.
First, he suggests that because Mdrgan was deci ded by the Suprene

Court on June 15, 1992, appellate counsel had insufficient tinme to
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| earn of the applicability of that case to the instant case.®
Second, he argues that Myrgan inposed "new requirenments on voir
dire proceedi ngs" and therefore, because his case was pendi ng, he
was entitled to the benefit of Morgan as a matter of |aw

Under Maryland Rule 8-131, this Court retains discretion to
excuse a waiver. (ken's argunment to excuse the waiver, however, is
Wi thout nmerit. The "reverse-Wtherspoon" right to exclude jurors
for cause was established by the Suprene Court in 1988 in Ross v.
Okl ahorma, 487 U.S. 81, 108 S. C. 2273, 101 L. Ed. 2d 80 (1988).
We recognized this right in Hunt v. State, 321 M. 387, 583 A 2d
218 (1990), cert. denied, 502 U. S. 835, 112 S. Ct. 117, 116 L. Ed.
2d 86 (1991). In Bowe v. State, 324 Md. 1, 21-24, 595 A 2d 448,
457-59 (1991), decided prior to Cken's direct appeal, we recognized
that a defendant had a right to voir dire that would identify
prospective jurors who harbored disqualifying biases in favor of
the death penalty. See also Stanper v. Miuncie, 944 F.2d 170, 177
(4th Cr. 1991) (recognizing that a defendant in Virginia had a
right to "reverse-Wtherspoon" voir dire); Smth v. Bal kcom 660
F.2d 573, 578 (5th Gr. 1981), nodified, 671 F.2d 858, stay
recalled, 677 F.2d 20, cert. denied, 459 U S. 882, 103 S. C. 181,
74 L. Ed. 2d 148 (1982) (recognizing right to elimnate those who

woul d automatically vote to inpose death penalty in spite of the

6 ken | was decided by this Court on Septenber 17, 1992.
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evidence); Sins v. United States, 405 F.2d 1381, 1384 n.5 (D.C
Cr. 1968) (noting that if Governnent can ask Wtherspoon type
gquestions, defendant should be permtted to ask "reverse-
W t her spoon” questions); Skipper v. State, 257 Ga. 802, 364 S.E.2d
835, 839 (1988) (finding that inability fairly to consider life
sentence is as disqualifying as an inability to consider death
sentence); Patterson v. Commonweal th, 222 Va. 653, 283 S.E. 2d 212,
216 (1981) (holding that jurors who are biased in favor of death
penalty under all circunstances my be elimnated for cause).
Accordingly, we find no circunstances excusing the failure to raise
this issue on direct appeal.

Even if this claimwere not waived, we would find no error.
The post-conviction court found that the trial court sufficiently
life-qualified the jury. W agree.

The voir dire was conducted in a three-part process: first
t he panel was questioned as a group; next, the prospective jurors
were questioned individually in chanbers. They were each asked the
foll ow ng four questions:

Do you have any strong feelings, one way or
the other, with regard to the death penalty?

Do you feel that your attitude, regarding the
death penalty, would prevent or substantially
inpair you from making a fair and inparti al
decision on whether the Defendant is not
guilty or guilty, based on the evidence
presented and the Court's instructions as to
t he | aw?
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Do you feel your attitude, regarding the death
penalty, would prevent or substantially inpair
you frommaking a fair and inpartial decision
on whether the Defendant was or was not
crimnally responsible by reason of insanity,
based on the evidence presented and the
Court's instructions on the | aw?

Do you feel that your attitude, regarding the
death penalty would prevent or substantially
inpair you from sentencing the Defendant,
based upon the evidence presented and the
Court's instructions as to the law which is
appl i cabl e?

When a prospective juror responded affirmatively to a question, the
trial judge inquired further to explore and di scl ose the nature of
any bi as. Finally, the trial court concluded with the catch-al
guestion to nenbers of the entire panel, asking whether there was
any reason, either previously undi scl osed or what soever, that would
prevent their returning a fair and inpartial verdict based on the
evi dence presented and the applicable instructions.
The post-conviction court found:

The Court of Appeal s in Evans
specifically sanctioned four questions that
should be asked in death penalty cases.
Petitioner correctly points out that the trial
court in the Dawmn Garvin proceedi ng only asked
the first two of these questions as a matter
of course and the second two questions,
including the Wtherspoon and the "reverse-
Wt herspoon" questions, were not asked as a
matter of course. The |anguage used in Evans,
however, is not magical. The Court of Appeals
was sinply approving the questions asked in
that case and they did not preclude other
| anguage which coul d satisfy Ross and Mrgan.

After reviewng the transcript, it is the
finding of this court that Judge Smth asked
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sufficient follow up questions to conply with
Morgan and Evans. Anytine any of the jurors
i ndi cated they woul d have a probl em sent enci ng
Petitioner because of their views on the death
penal ty, Judge Smth asked sufficient follow
up questions to allow trial counsel to have a
basis to strike for cause. The follow up
guestions asked by Judge Smth elicited the
sanme information that would have come out if
the Judge had asked the two questions
specifically nmentioned in Evans.

Cken contends that Judge Levitz msread his claim As
clarification, he asserts that his conplaint does not relate to the
sufficiency of the trial court's foll ow up questions; he conplains
that the initial four questions were insufficient to identify
prospective jurors who shoul d have been asked fol |l ow up questi ons.
The State contends that the voir dire was adequate to identify al
menbers of the venire whose pro-death penalty views would inpair
their performance as jurors. W have independently reviewed the
record and agree that the voir dire was sufficient.

I n Morgan, the Suprene Court observed that the Constitution
does not require any particular catechismfor voir dire, but only
that voir dire adequately identify constitutionally unqualified
prospective jurors. 504 U S at 729, 112 S. . at 2230, 119 L.
Ed. 2d at 503. The issue before the Suprene Court in Mrgan was
whet her the voir dire propounded by the trial court was sufficient
to identify prospective jurors who would automatically vote for the

death penalty and thereby fail to follow the | aw and to consi der

t he evi dence of aggravating and mtigating circunstances. 504 U. S
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at 734-36, 112 S. . at 2232-33, 119 L. Ed. 2d at 506-07. The
Court found that nerely asking jurors whether they can follow the
law or be fair and inpartial will not satisfy the constitutiona
requirenments. I1d. at 735-36, 112 S. C. at 2233, 119 L. Ed. 2d at
506-07. In Evans, Judge Karwacki, witing for this Court, observed

It is inportant to note that Mrgan |eft
the standard for juror exclusion unchanged;
jurors may still be excused on the basis of
their beliefs about capital punishment if, in
the determnation of the trial judge, those
beliefs wll "substantially inpair their
performance as jurors."” 1d. at , 112 S. ¢
at 2229, 119 L. Ed. 2d at 502. Morgan sinply
recogni zes t hat t he principl es first
propounded in Wtherspoon v. Illinois "demand
inquiry into whether the views of prospective
jurors on the death penalty would disqualify
themfromsitting." Morgan, 504 U.S. at :
112 S. C. at 2231, 119 L. Ed. 2d at 504.

333 Ml. at 672-73, 637 A 2d at 117. A juror is disqualified from
sitting if the juror would vote automatically for the death
penalty. A juror "'who may have an inclination to favor the death
penal ty, but who woul d neverthel ess conscientiously apply the |aw,
need not be excused.'" 1d. at 673, 637 A 2d at 123 (quoting Hunt
v. State, 321 Ml. at 415, 583 A 2d at 231).

We find that the voir dire asked by the trial court in this
case was adequate to "life qualify" the venire. Conpare Morgan
504 U.S. at 735-36, 112 S. C. at 2233, 119 L. Ed. 2d at 506-07;
with Evans, 333 Ml. at 675, 637 A 2d at 124. Al t hough better
questions could have been asked, these questions were adequate to

identify those jurors with any bias so that further questions could
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be propounded. |Indeed, Morgan recogni zed the broad discretion of
the trial court in the supervision and exercise of voir dire
subject to the constitutional requirenment that the voir dire
adequately identify those unqualified jurors. 504 U S at 729, 112
S. . at 2230, 119 L. Ed. 2d at 503. W too have recogni zed the
broad discretion of the trial court in the control of voir dire,
and we will not reverse absent a showi ng of an abuse of discretion.
Davis v. State, 333 M. 27, 34, 633 A 2d 867, 870-71 (1993); see
al so State v. Robinson, 336 N.C. 78, 443 S.E. 2d 306, 317 (1994),
cert. denied, US. , 115 S. C. 750, 130 L. Ed. 2d 650 (1995).

We find no abuse of discretion. The initial questions were
tailored to inquire into a prospective juror's preconceptions
regarding the death penalty and to reveal whether those
preconceptions woul d be an obstacle to inpartially sentencing the
def endant given the facts and the |aw. The followup questions
were sufficient to disclose any bias identified in the responses to
the initial questions. Together, the questions were sufficient to
identify a juror's state of m nd concerning the death penalty and
the juror's ability to evaluate the evidence inpartially. See
Evans, 333 M. at 677, 637 A 2d at 125. W reiterate our
observation in Evans: "It is unlikely that a juror who has no
strong feelings about the death penalty wll sinmultaneously vote
for the death penalty regardl ess of the facts and circunstances of

the case." 1d. at 675, 637 A 2d at 124. W believe that the voir
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dire questions "[o]n their face . . . were clearly sufficient

to determ ne whether prospective jurors were death-penalty
dogmatists,” and thus, the voir dire satisfied the standard
enunci ated in Morgan and Evans. 1d. Accordingly, we find that the
post-conviction court did not err in denying relief on these

gr ounds.

1. Whether the trial court erred at the sentencing
proceeding in failing to instruct the jury that it
could consider as a non-statutory mtigating factor
that appellant was serving a sentence of life
wi t hout parol e under Maine | aw?

Before this Court, Cken contends that he is entitled to a new
sentenci ng hearing because the trial judge failed to instruct the
jury that it could consider as a non-statutory mtigator under Art.
27, 8 413(g)(8) that Petitioner previously had been sentenced to
life inprisonment without parole in Miine for the Ward nurder.
Al though his trial counsel did not request an instruction that the
jury <could consider the Mine sentence as a non-statutory
mtigator, he argues that the trial court should have sua sponte
given the instruction. This is required, he continues, because the
State argued future dangerousness in closing argunent and in
rebuttal closing, argued that the jury should ignore Cken's Mine

sentence. Relying on Simmons v. South Carolina, 512 U S. , 114

S. . 2187, 129 L.Ed.2d 133 (1994), Cken asserts that the failure
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to give the instruction deprived him of due process of law.’ The
State argues that Cken was not entitled to such an instruction and
that, even if he were, there was no prejudice.

We begin our analysis with the Suprene Court's recent decision
in Sitfmmons. The Suprene Court held that due process requires that
if the State urges the inposition of the death penalty based on the
defendant's future dangerousness, the jury should be inforned,
either by argunent or instruction, that the defendant currently is
parole ineligible or could be parole ineligible through inposition

of the alternative sentence of life inprisonnent w thout parole.?

! The Suprene Court decided Simons v. South Carolina, 512
U S , 114 S. . 2187, 129 L. Ed. 2d 133 (1994), after the post-
convi ction hearing in these proceedi ngs was concl uded. Cken raised
a simlar contention before the post-conviction court. The post-
conviction court rejected Oken's claim Judge Levitz found:

Judge Smith did instruct the jury that they
could consider as a mtigating factor a
Maryland |ife w thout parole sentence. Trial
counsel nmade the tactical decision not to
object to this instruction. It is clear,
therefore, that Judge Smth had no duty to
instruct the jury about the Mine sentence

Even if Judge Smth did have such a duty, the

error would still not be grounds for relief as
Petitioner was not prejudiced by the error.
The jury was told they could consider life

W thout parole as a mtigator and reject a
sentence of death. This Court finds that this
claim is not grounds for post-conviction

relief.
8 In Simons, "[t]hree tinmes petitioner asked to informthe
jury that in fact he was ineligible for parole under state |aw
three tinmes his request was denied." 512 U S. at , 114 S. O

at 2193, 129 L. Ed. 2d at 141. The Court found that Si mopns was
(continued. . .)
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Simons, 512 U. S at , 114 S. C. at 2196, 129 L. Ed. 2d at 145-
46; 1d. at , 114 S. . at 2199, 129 L. Ed. 2d at 149 (G nsburg,
J., concurring); ld. at , 114 S. . at 2200-01, 129 L. Ed. 2d at

150-51 (O Connor, J., concurring). Simobns does not require that
the jury learn of defendant's parole ineligibility through a jury
instruction. 1d. at , 114 S, C. at 2196, 129 L. Ed. 2d 145-46.
Due process is net "if the relevant information is intelligently
conveyed to the jury; due process does not dictate that the judge
hersel f, rather than defense counsel, provide the instruction.”
ld. at , 114 S. C. at 2199, 129 L. Ed. 2d at 145-46 (G nsburg,
J., concurring). Justice O Connor, joined by the Chief Justice and
Justice Kennedy, stated:

| agree with the Court that [when the State

seeks to show the defendant's future

danger ousness] the defendant shoul d be all owed
to bring his parole ineligibility to the

jury's attention -- by way of argunent by
defense counsel or an instruction from the
court -- as a neans of responding to the

State's showi ng of future dangerousness.
Id. at , 114 S. . at 2200-01, 129 L. Ed. 2d at 150-51
(O Connor, J., concurring).
We find that Cken's parole ineligibility was sufficiently

presented to the jury through evidence and argunent of counsel

8 (...continued)
deni ed due process because the death penalty was secured, in part,
on the ground of future dangerousness, while concealing fromthe
jury the nmeaning of its non-capital sentencing alternative that
life inmprisonment nmeant life without parole. 1d. at , 114 S C
at 2198, 129 L. Ed. 2d at 147.
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Therefore, there was no Simons violation. The pre-sentence
i nvestigation report, introduced by the State at the sentencing
hearing, showed that Oken had been sentenced in Miine to life
i nprisonnment without parole. See Maryland Code (1957, 1993 Repl.
Vol ., 1995 Supp.) Art. 41, 8§ 4-609(c). Additionally, M. Lipsitz
told the jury in his opening statenent and cl osing argunent that
Cken was presently serving a sentence of life without parole in

Mai ne. He sai d:

The man is already in jail in a prison for the
rest of his days, life wthout parole, and
that means life wthout parole. He isn't

goi ng anywhere. If you found himnot guilty -
- or had found him not guilty, he would go
back to the state of Maine and spend the rest
of his lifein jail there.

So these are all -- you mght consider
that as a mtigating factor wunder that
Mtigating Factor No. 8.

Mor eover, we believe the trial court properly instructed the
jury as to the neaning of life without parole and that |life w thout
the possibility of parole was an avail able alternative sentence.
Jury instructions are sufficient if they fully and fairly cover the
law. See Rule 4-325(c). The court instructed the jury that it
could consider Cken's parole eligibility as a mtigating factor:

Steven ken's parole eligibility, should
he receive a sentence of life inprisonnent or
[ife inprisonment w thout the possibility of
parole, may be taken into account by you in
your consideration of mtigating circunmstances
as well as in your determ nation of whether

the appropriate sentence is death or life
i npri sonment .
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The trial court then explained the seven statutory mtigators and
explained to the jury that non-statutory mtigators were "every
other mtigating circunstance or circunstances that any one of you
may find not covered by [the statutory mtigators]."® Finally, the
court defined the neaning of life inprisonment and life
i nprisonnment w thout parole:

If Life Inprisonnment 1is entered in
Section V, you nust then proceed to Section
VI. |If you unaninously find that the sentence
of life inprisonment should be wthout the
possibility of parole, mark "Yes" in the space
pr ovi ded. I f you unaninously find that the
sentence of life inprisonment should be with
the possibility of parole, mark "No" in the
space provi ded.

If you sentence Steven Cken to life
i nprisonment wthout the possibility of
parole, he will never be eligible for parole
and will not be granted parole for the bal ance
of his natural life. If you sentence the
defendant to life inprisonnent, he will not be
eligible for parole considerations until he

has served 25 years or the equal of 25 years
l ess such tinme credits as are earned by him
for good behavior, exceptional industry, or
the like. Additionally, in the event that at

o Under Maryland Code (1957, 1992 Repl. Vol., 1994 Cum
Supp.) Art. 27, Section 413(g), the seven statutory mtigators are:
1) the defendant has not previously been convicted of a crinme of
violence; 2) the victim was a participant in the defendant's
conduct or consented to the act which caused her death; 3) the
def endant acted under substantial duress, domnation or provocation
of another person insufficient to constitute a conplete defense to
prosecution; 4) the defendant was not crimnally responsible for
his actions because of sone nental disorder, nental incapacity, or
enotional disturbance; 5) the youthful age of the defendant at the
time of the crinme; 6) the act of the defendant was not the sole
proxi mate cause of the victims death; and 7) it is unlikely that
t he defendant woul d engage in further crimnal activity that would
constitute a continuing threat to society.
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sone future date the Parole Conm ssion
recommended that Steven Cken be rel eased on
parole, he could only be paroled if that
decision was specifically approved by the
Governor of Maryl and.

In addition, during jury deliberations, the jury sent a note

to the trial judge, asking the follow ng question:?

If the jury convicts "life wo parole" is

their {sic} any possibility at all that Cken

coul d be rel eased?
After consultation with counsel in Cken's presence, the trial court
r esponded

There is no possibility that the Defendant

could be released on parole if the sentence is

life w o parole.

Petitioner was not prevented from bringing to the jury's
attention information that would rebut or explain the show ng of
future dangerousness. The trial judge specifically instructed the
jurors that they could sentence Cken to life wthout the
possibility of parole and if they did so, Cken would remain in
prison for the remainder of his natural life. Finally, the trial
judge, with Cken's personal approval, responded to the jury inquiry
during deliberations that if sentenced to life wthout the
possibility of parole, Oken would never be released from prison.

We conclude that this jury was adequately infornmed that life

i nprisonnment for Cken neant that he would never be released from

10 The note contained two inquiries. The second question
read: "Could there be a law passed in the future to allow Oken
out?" The judge responded, "Such specul ation should play no part
at all in your discussions as to the sentence in this case.”
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prison by parole. Mreover, this jury was adequately inforned that
Cken was currently serving a life sentence without parole in Mine.
The jury was certainly given the opportunity to find that life
i nprisonnment was an acceptable alternative to the death penalty.
Cf. Hunt v. State, 321 M. 387, 404, 583 A 2d 218, 226 (1990),
cert. denied, 502 U S 835 112 S. C. 117, 116 L. Ed. 2d 86
(1991). There is no due process violation.' Accordingly, we find

no error.

[11. Whether the Petitioner's trial counsel provided
i neffective assi stance of counsel ?

Oken asserts nunmerous grounds to support his claim that he
received ineffective assistance of counsel at his trial. Judge
Levitz reorgani zed these clains into six categories: (1) failure to
show sufficient evidence of Cken's drug and al cohol abuse; (2)
failure to adequately prepare Oken's expert wtnesses; (3)
i nadequate presentation of Oen's Mine life sentence as a

mtigating factor; (4) failure to object to the State's closing

1 We are uncertain whether Oken is also arguing that the
Maine |ife sentence should have been listed on the sentencing form
as a potentially mtigating factor. To the extent that he asserts
this issue, the claimis neritless. This Court held in Booth v.
State, 327 Ml. 142, 161-62, 608 A 2d 162, 171, cert. denied, 506
UsS 988 113 S. . 500, 121 L. Ed. 2d 437 (1992), that a
def endant "does not have a right to have listed on the sentencing
form furnished to the jury nonstatutory issues of a potentially
mtigating nature that have been generated by the evidence."
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argunents; (5) erroneous advice concerning Cken's Alford plea in
Mai ne; 2 and (6) the cumul ative effect of errors.

In reviewing Cken's claim we apply the test for assessing the
adequacy of counsel's perfornmance enunci ated by the Suprene Court
in Strickland v. Washington, 466 U S. 668, 104 S. C. 2052, 80 L
Ed. 2d 674 (1984). In order to establish a claimof ineffective
assi stance of counsel, the burden is on the petitioner to prove
t hat counsel's performance was deficient and that the deficient
performance prejudiced the defense. Wllianms v. State, 326 M.
367, 373, 605 A 2d 103, 106 (1992); see also Glliamv. State, 331
Ml. 651, 665-66, 629 A 2d 685, 692 (1993), cert. denied, U. S.

, 114 S. . 891, 127 L. Ed. 2d 84 (1994) (G lliamll).

To establish that a deficiency existed, Cken nust denonstrate
that his counsel's acts or omssions were the result of
unr easonabl e professional judgnent and that counsel's perfornmance,
given all the circunstances, fell below an objective standard of
r easonabl eness consi dering prevailing pr of essi onal nor ns.
Strickland, 466 U S 688, 104 S. C. at 2064, 80 L. Ed. 2d at 693;
GlliamlIl, 331 Md. at 665, 629 A 2d at 692; State v. Thomas, 328

Md. 541, 556, 616 A 2d 365, 373 (1992), cert. denied, 508 U S. 917,

12 I n Pennington v. State, 308 Mi. 727, 728 n.1, 521 A 2d
1216, 1216 n.1, (1987) we defined an "Alford" plea as a "guilty
pl ea containing a protestation of innocence.”" See North Carolina

v. Alford, 400 U S 25, 91 S. C. 160, 27 L. Ed. 2d 162 (1970).
See al so Maryland Rule 4-242(c) (court may accept plea of guilty
even t hough defendant does not admt guilt).
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113 S. Ct. 2359, 124 L. Ed. 2d 266 (1993) (Thomas I11); State v.
Tichnell, 306 Md. 428, 441, 509 A 2d 1179, 1185, cert. denied, 479
U S 995 107 S. Ct. 598, 93 L. Ed. 2d 598 (1986); Harris v. State,
303 Md. 685, 496 A .2d 1074 (1985). Cken nust al so overcone the
presunption that the challenged action mght, under the
ci rcunst ances, be considered sound trial strategy. Glliamll, 331
Ml. at 666, 629 A.2d at 692. |In State v. Thonas, 325 Ml. 160, 171,
509 A 2d 1171, 1176 (1992) (Thomas 11), we addressed the
deferential viewthat Strickland affords to counsel's perfornmance:

Judicial scrutiny of counsel's performance
must be highly deferential. It is all too
tenpting for a defendant to second-guess
counsel's assistance after conviction or
adverse sentence, and it is all too easy for a
court, examning counsel's defense after it
has proved unsuccessful, to conclude that a
particular act or omssion of counsel was
unreasonable. A fair assessnent of attorney
performance requires that every effort be nmade
to elimnate the distorting effects of
hi ndsi ght, to reconstruct the circunstances of
counsel 's chal |l enged conduct, and to eval uate
t he conduct from counsel's perspective at the
time. Because of the difficulties inherent in
maki ng the evaluation, a court nust indulge a
strong presunption that counsel's conduct
falls within the w de range of reasonable
pr of essi onal assi st ance; t hat IS, t he
def endant nust overcone the presunption that,
under the circunstances, the challenged action
"m ght be considered sound trial strategy.'

(quoting Strickland, 466 U S. 689, 104 S. Ct. at 2065, 80 L. Ed. 2d
at 694-95) (citations omtted).
Petitioner must also show that counsel's performance

prejudi ced the defense. Strickland, 466 U S. at 687, 104 S. C. at
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2064, 80 L. Ed. 2d at 693. Cken must denonstrate " that counsel's
errors were so serious as to deprive [hin] of a fair trial, a trial
whose result is reliable."" Lockhart v. Fretwell, 506 U.S. 364,
369, 113 S. C 838, 842, 122 L. Ed. 2d 180, 189 (1993) (quoting
Strickland, 466 U.S. at 687, 104 S. C. at 2064, 80 L. Ed. 2d at
693); N x v. Witeside, 475 U S. 157, 165, 106 S. Ct. 988, 993, 89
L. Ed. 2d 123, 133 (1986). In order to establish prejudice, Oken
must show that there is a substantial possibility that, but for
counsel's unprofessional errors, the result of the proceeding woul d
have been different. WIlians, 326 MI. at 374-76, 605 A 2d at 106-
07, Bowers v. State, 320 M. 416, 425-27, 578 A 2d 734, 738-39
(1990). A proper analysis of prejudice, however, should not
focus solely on an outcone determ nation, but should consider
"whet her the result of the proceeding was fundanental ly unfair or
unreliable.” Fretwell, 506 U S. at 369, 113 S. C. at 842, 122 L
Ed. 2d at 189.

In evaluating Oken's claim we need not approach the inquiry
in any particular order, nor are we required in every instance to
address both conponents of the Strickland test. The Suprene Court
comrent ed t hat

[t] he object of an ineffectiveness claimis
not to grade counsel's performance. |If it is
easier to dispose of an ineffectiveness claim
on the ground of lack of sufficient prejudice,

whi ch we expect wll often be so, that course
shoul d be foll owed.
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466 U.S. at 697, 104 S. . at 2069, 89 L. Ed. 2d at 699. W shall
address Cken's allegations within this framework and nmake our own

i ndependent anal ysi s.
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A. Evidence of Substance Abuse

Cken contends that his counsel should have investigated and
presented readily avail able evidence of substance abuse at the
gui l t/innocence stage and the sentencing stage of his trial. He
clains that this evidence could have convinced the jury to convict
hi m of second degree nmurder, thereby making himineligible for the
death penalty. See Art. 27, 8 412(d). Alternatively, he argues
that this evidence woul d have been a possible mtigating factor for
sentencing. He argues that counsel's failure to interview four |ay
W tnesses and to performradi oi munoassay of hair sanples coll ected
by the Mine police fell below an objective standard of
reasonabl eness. 13

Bef ore the post-conviction court, Cken asserted that his trial
counsel put on virtually no evidence to prove Petitioner's
| ongst andi ng al cohol and drug abuse. At the post-conviction
hearing, he called four lay witnesses who each testified that they

lived in the Baltinore area, that they were never contacted by

13 The testing procedure is known as radi oi munoassay. Some
courts have approved the use of radioi munoassay of hair sanples to
denmonstrate habitual drug usage. See e.g., United States v.

Medi na, 749 F. Supp. 59 (E.D.NY. 1990) (approving the
adm ssibility of hair sanple tests to determne if defendant had
i ngested narcotics in violation of the conditions of his parole);
Burgel v. Burgel, 141 A D.2d 215, 533 N Y.S 2d 735 (1988)
(approving decision to allow test to confirm habitual drug use
during discovery phase of civil custody dispute). This Court,
however, has not yet addr essed t he adm ssibility of
radi oi nmunoassay under Reed v. State, 283 M. 374, 391 A 2d 364
(1978). W do not today deci de whether the evidence is adm ssible
in Maryl and.
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Petitioner's trial counsel before trial, and that they each
possessed personal know edge of Oken's serious drug abuse before
the Garvin nurder. He attributes the alleged omssion to call
t hese witnesses to oversight and neglect. The State contends that
trial counsel presented sufficient evidence of Oken's history of
subst ance abuse and was, therefore, not ineffective. |In addition,
the State asserts that this evidence would have been nerely
cumul ati ve.

The post-conviction court found that counsel's failure to
devel op additional evidence of drug or alcohol abuse at either
stage of the proceedi ngs was not deficient under Strickland. Wth
respect to counsel's performance during the guilt/innocence phase,
Judge Levitz stated:

[ Counsel may very well have decided that

Petitioner's defense would not have benefitted

by a voluntary intoxication issue. The jury,

for exanple, may very well have been angered

by the fact that Petitioner was selling drugs

fromthe famly pharmacy to support his own

habi t . This coupled with the fact that

Petitioner was claimng to have amesia for

the time which the nurders occurred nake

counsel's decision appear to be a reasonabl e

one.
Simlarly, wth respect to counsel's performance during the
sentenci ng phase, Judge Levitz found that "[t]he decision of
whet her to pursue the drug abuse defense is a tactical decision and

counsel may very well have believed that this evidence woul d have

angered the jury."
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W think that M. Lipsitz' presentation of the voluntary

i ntoxi cation defense was essentially a tactical choice within the

real m of reasonabl e assi stance of counsel

best to present a defense is a tactical one.

The deci sion on how

See Hunt v. Smth,

856 F. Supp. 251, 257 (D. Md. 1994), aff'd sub nom, Hunt v. Nuth,

57 F.3d 1327 (4th Cr. 1995), cert. denied,

u. S. , 116 S. Ct.

724, 133 L. Ed. 2d 676 (1996). M. Lipsitz's failure to present

14 At the post-conviction hearing, M. Lipsitz sunmarized
his defense strategies. He testified:
First of all, there was an insanity defense
whi ch was running. Secondly, | was interested
intrying to beat the sexual offense count and
the burglary count. Thirdly, there was a

subst ance abuse defense. Fourthly,

t here was

a defense of, can you find a hole in the
State's case that m ght give you sone | eeway.

CGener al def enses.

He further testified that with respect to the substance abuse

def ense:

In my opinion in this case under all the
facts the substance abuse defense woul dn't

have gone anywhere.

| mean, if you are talking about ny
proving the extent of his substance abuse, |

don't thi nk that woul d have

succeeded,

although I did what | could in that area.

W note that until the time of trial

Gken clained to be

suffering from ammesia that prevented him from recalling events
fromthe tinme period surrounding the Garvin nurder. W agree with
Judge Levitz that counsel's decisions regarding presentation of the
vol untary intoxication defense were reasonable in [ight of Cken's

cl ai ned amesi a.



- 33 -

the additional evidence did not rise to the |evel of deficient
performance. Tichnell, 306 Ml. at 456-57, 509 A 2d at 1193-94.

We have made our own i ndependent review of the record and find
that the jury heard substantial evidence of substance abuse. This
evi dence was presented through the testinony of Oken's ex-wfe,
father, nother, acquaintances, and the three nedical w tnesses, Dr.
Berlin, Dr. Payson, and Dr. Spodak.®

Mor eover, the evidence would have been cunulative. GIlliam
1, 331 MI. at 678-80, 629 A 2d at 699-700 (rejecting claim of

i neffective assistance of counsel where evidence not presented was

15 For exanple, Oken's nother testified for the defense at
both the guilt/innocence and sentenci ng phases that Oken had begun
usi ng al cohol and cocaine at an early age and that Cken admtted to
her that he had used Xanex that he had taken from the famly
phar macy. She also testified at the guilt/innocence phase that
Oken's behavior in Cctober 1987 was erratic, that she sonetines
noticed al cohol on his breath, and that on one occasi on (ken reeked
of al cohol when he opened the pharmacy in 1987. On  anot her
occasion she found Cken with pills. Cken's father testified at the
gui l t/innocence phase that Oken was acting erratically during
Cctober 1987, that it was obvious to himthat GCken had a substance
abuse problem and that a substantial quantity of Xanex had been
found mssing fromthe famly pharmacy in the Spring of 1987. Drs.
Payson, Berlin, and Spodak each testified at the sentencing phase
that Cken had a substance abuse problem Cken's ex-wife testified
during the guilt/innocence phase that Oken was drinking heavily
during Cctober 1987, that she found pills in a pair of his pants
and another vial of pills in his nightstand, that on at |east one
occasion in Septenber or COctober 1987 she drove Cken hone because
he seened intoxicated, and that she had di sposed of a case of w ne
and a vial of pills to prevent Oken from using these substances.

Xanex is a trade nane for benzodi azepi ne. Oken contends t hat
radi oi munoassay woul d have shown the presence of benzodi azepi ne.
Since the jury heard evidence of (ken's abuse of xanex, the testing
woul d have been cumul ati ve.
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cunmul ative); see also Proctor v. United States, 729 F. Supp. 473,
476 (D. Ml.) (rejecting ineffective assistance of counsel claim
where evidence woul d have been nerely cunul ative, notw thstandi ng
defendant's claimthat evidence was "vital'), aff'd sub nom, Epps
v. United States, 911 F.2d 721 (4th Gr. 1990), cert. denied, 498
UuS 1038, 111 S. &. 707, 112 L. Ed. 2d 697, (1991). Counsel 's
failure to present this cumul ative evidence does not satisfy either
prong of the Strickland test. Accordingly, we find that the post-

conviction court did not err in denying relief on these grounds.

B. Preparation of the Experts
Cken contends that the failure of his counsel to adequately
prepare two defense psychiatrists for their testinony at the
sentencing hearing rises to the level of ineffective assistance.
At sentencing, (ken's counsel presented the testinony of Dr. Berlin
and Dr. Payson to establish that Cken suffered from sexual sadism
He hoped to persuade the jury that sexual sadism a nental disorder

listed in D agnostic and Statistical Manual of Mental Disorders (3d
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Ed. Rev.) (DSM111-R), would mtigate against inposing the death
penal ty.

As part of the factual predicate for his diagnosis, Dr. Berlin
testified that Oken raped and killed his sister-in-law, Patricia
Hirt, about two weeks after the rape and nmurder of Dawn Garvin. In
addition, both doctors testified that Oken's sexual sadi smwas an
i ncurabl e and untreatable disorder. Oen argues that this highly
prejudicial testinony portrayed himas an "incurably violent man"
and should not have been presented to the jury. H's counsel, he
clains, was ineffective in failing to instruct the Doctors to avoid
mentioning this aspect of the disease. He asserts that there is
nothing inproper 1in instructing expert wtnesses to avoid
menti oni ng prejudicial evidence on direct exam nation. Cken also
asserts that during the cross-exam nation of the State's expert,
Dr. Spodak, M. Lipsitz conpounded his error by nentioning that
Cken left Maryland because of "another substantial event which

occurred," a clear reference to the Hrt nurder.

16 Sexual Sadism is defined in the D agnostic and
Statistical Manual of Mental Disorders (3d Ed. Rev.) at § 302. 84.
The di sorder is characterized by

recurrent, intense, sexual urges and sexually
arousing fantasies, of at |east six nonths'
duration, involving acts (real, not sinulated)
in which the psychol ogi cal or physica
suffering (including humliation) of the
victimis sexually exciting. The person has
acted on these urges, or is markedly
di stressed by them
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Counsel's strategy was to present evidence of a nental

di sorder as a mtigating circunstance through the testinony of Dr.

Berlin and Dr. Payson, even though the basis for the diagnosis

included the Hirt nurder. At the post-conviction hearing, M.
Li psitz expl ained his strategy:

Because one of the defenses was a di agnosi s of
sexual sadism that information mght be to
reenforce that allegation and persuade
sonebody that he really was sick

M. Lipsitz also testified that his strategy was to denonstrate
that Oken woul d not be dangerous in the future: "I was hoping to
establish that he was innocuous as possible, of course. . . . |
was trying to prove, if |I could, that he won't be a danger in the
future."

The post-conviction court found that M. Lipsitz's preparation
of Dr. Berlin and Dr. Payson did not constitute ineffective
assi stance of counsel. Wth respect to the Hirt murder, Judge
Levitz stated:

[t]his Court does not believe that counsel's
failure to instruct Dr. Berlin to withhold an
i nportant part of his factual basis supporting
his nmedical diagnosis can in any way be
construed as deficient. It was, of course

sound trial strategy for the defense to submt
evidence of a nental disorder as this is a
mtigating factor under the Maryland death
penalty statute. The downside to this tactic
in this case was that the basis of the nental

di sorder was Petitioner's past hom cides. A
di agnosis without a basis would have little
weight with a jury. Furthernore, it would
have been inproper for counsel to instruct Dr.
Berlin to withhold part of his factual basis
sinply because it hurt Petitioner's case.
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Wth respect to the future dangerousness testinony, Judge Levitz
f ound:

Petitioner's third claim regarding
counsel's performance during sentencing is
that counsel was ineffective by failing to
properly prepare Drs. Henry Payson and Fred
Berlin on the issue of future dangerousness
and Petitioner's long termrecovery prospects.
Both doctors testified that Petitioner was
suffering from"sexual sadisnt and that there
was no cure or treatnment for this disorder.
Petitioner argues that this portrayed him as
an incurably violent man and severely
prejudi ced his case. This Court does not
believe this claim is grounds for post-
conviction relief. Counsel made the decision
to put on evidence of the nental disorder and
t he doctors properly expl ai ned their
understanding of this disorder. This disorder
would be nore persuasive if it was fully
explained to the jury. Mor eover, counsel's
failure to instruct the doctors to w thhold
this evidence cannot be considered deficient
as any instruction to do so would be
consi dered i nproper.

Judge Levitz al so found that because there was no error in allow ng
Dr. Berlin to discuss the Hrt homcide, there was no error to
conmpound when counsel referred to the Hrt nurder during his cross-
exam nati on

W agree with Judge Levitz that trial counsel nade the
tactical decision to present the factual basis for the nedica
di agnosi s. At the post-conviction hearing, Oken's |egal expert
testified that this "[c]ase seens to cry out for sone sort of
medi cal explanation as to why these crimes occurred.” He stated
that "once they went down that track of sexual sadism | think they

were kind of stuck with the Hrt homcide." Consi dering the
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di agnostic criteria for sexual sadism we cannot say that this
strategy was unsound. Through the psychiatric testinony, M.
Li psitz succeeded in convincing at |east one juror, if not nore,
that Oken's nental disorder was a mtigating factor
Counsel's failure to "sanitize" the testinony was not
deficient. See Glliamll, 331 Ml. at 669, 629 A 2d at 694; State
v. Earp, 319 M. 156, 170-72, 571 A 2d 1227, 1234-35 (1990)
(cautioning counsel to avoid suggesting testinony to the w tness.)
M. Lipsitz testified that he made the tactical decision to elicit
testinmony from the experts in order to establish Cken's |ack of
future dangerousness. M. Lipsitz testified that he prepared Dr.
Berlin before trial and that he was generally famliar wth what
the testinmony would cover. Moreover, Dr. Berlin testified at the
trial, in response to M. Lipsitz' question, that "I told you when
you asked me to testify, | amgoing to call it like | see it."
Petitioner is correct that the proponent of expert testinony
is not required to elicit all the facts upon which the opinion is
based; neverthel ess, the factual basis for the expert's opinion is
adm ssible to enable the jury to properly weigh the testinony.
Sinmmons v. State, 313 M. 33, 42-43, 542 A 2d 1258, 1262-63 (1988);
see al so Departnment v. Bo Peep, 317 Md. 573, 589, 565 A 2d 1015,

1023 (1989). dearly, M. Lipsitz thought the factual basis for
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Dr. Berlin's diagnosis mght have been hel pful to Cken. We will

not second guess his decision. GlliamlIl, 331 Ml. at 666, 629
A 2d at 692. Petitioner's claim that M. Lipsitz failed to
adequately prepare the experts is wthout nerit. Counsel 's

performance was not deficient. Accordingly, we find no error.

C. Maine Life Sentence

OCken contends that his ~counsel failed to adequately
denonstrate to the sentencing jury that his sentence of life
wi t hout the possibility of parole for the Maine homcide mtigated
agai nst inposition of the death penalty. We have previously
addressed this argunent in section Il; Cken now recasts this claim
in ternms of ineffective assistance of counsel.

The post-conviction court found that M . Li psitz'
representation was neither deficient nor prejudicial to Oken:

[Clounsel did explain to the jury that

Petitioner's sentence in Mine was life
wi thout the possibility of parole making the
jury aware of this fact. More inportantly,

there is no way Petitioner can show he was
prejudiced by counsel's failure to put on
proof regarding the Miine sentence. Judge
Smth explained to the jury during his
instructions that the jury could consider as a
mtigating factor the fact that if Petitioner

received |ife inprisonnent wi t hout t he
possibility of parole, he wll never be
rel eased during his natural Ilife. The jury

o At the post-conviction hearing, M. Lipsitz testified "I

think there was a basis for what Dr. Berlin said, which m ght have
been hel pful to M. Cken."
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was aware that they could reject a death
sentence and keep Petitioner incarcerated for
the rest of his life.

* * *

Judge Smth instructed the jury that they
could consider as a mtigating factor a life
sentence "should he [Petitioner] receive life
or life without parole.” . . . The jury was
aware that they could reject a death sentence
and keep Petitioner in jail for the rest of

his life. They decided, nonetheless, that
Petitioner should receive the death penalty
rather than Iife without parole. It is clear,

therefore, that there is not a significant

possibility that if the jury had been
instructed on the Mine sentence the result
woul d be any different.

We agr ee. Accordingly, we find no error in the post-

conviction court's denial of relief on this grounds.

D. The State's d osing Argunents

Cken next contends that his trial counsel should have objected
to certain remarks nmade by the prosecutor during closing argunent
at both the guilt/innocence and sentencing phases of the trial
Counsel did not object to the prosecutor's comrents referring to
Cken's deneanor, the prosecutor's coments that Oken now cl ains
infringed on his right to remain silent, nor to the State's Persian
Qul f War/Patriotic Duty Speech.

Cken's first claimis that the prosecutor inproperly comrented
about his deneanor. W addressed these comments in Cken | and held

that these statenments were not inproper and were not plain error.
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327 M. at 674-77, 612 A . 2d at 280-82. Oken now couches his
argunent in terns of ineffective assistance of counsel and urges a
different result when considered in this context.18

Oken next contends that portions of the prosecutor's opening
and cl osing remarks constituted i nperm ssible coments on his right
toremain silent. He argues that the prosecutor's statenents that
"t he defendant said sone things through his attorney in opening"
and that M. Lipsitz "really doesn't dispute these itens" were in
derogation of his right to remain silent.

Finally, Oken contends that his counsel was ineffective in
failing to object when the prosecutor told the jury in closing
argunent :

| find it ironic that during the course of
this lengthy, difficult and painful trial our
country went to war, right in the mddle of
it, and we saw every ni ght other peopl e making
personal sacrifices of this nature so that we
can live in a fair and just and hopefully a
safe society. And that's what you all have
al so been asked to do, nmake that kind of a
personal sacrifice to keep our country and our
comunity the way it is and the way it should
be.

18 He suggests that he was prejudiced by counsel's failure

to object because on direct appeal an error objected to belowis
reviewed on an abuse of discretion standard, whereas, if no
objection is nmade in a capital case, reversal is only required
where it appears that the remarks of the prosecutor actually m sled
the jury or were likely to have msled or influenced the jury to
the prejudice of the accused. Booth, 327 M. at 193, 608 A 2d at
187. Because trial counsel did not object, he continues, the
demeanor error was reviewed under the nore stringent standard. W
need not engage in a discussion of the different standard of review
because the result is the sanme under either standard.
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Oken asserts that these comments,
jury's role in Cken's tria
Persian Gulf War,
keep our community the way it shoul d be,
he conti nues,

doing in Ilraq. This argunent,

enotion and patriotismfor reasoned judgnent,

and the role of U S.

by drawi ng an anal ogy between the

soldiers in the

inproperly urged the jury to take his life to

just as our soldiers were

substitutes passion,

t hereby shifting the

jury's focus anay fromthe facts of the case. Cken concl udes that

trial counsel should have objected to the prosecutor's statenents,

that counsel's failure to object was not reasonable and that there

is a significant possibility that but for this unprofessional

performance, the result of the proceedings wuld have been

different.

At the post-conviction hearing, Cken's counsel testified that

his reasons for not objecting to the prosecutor's conments were

tactical . He explained that he did not believe that objecting

woul d nmake a difference, that the jury knew he did not agree with

the State, that he chose not to highlight the cooments, and that he
deci ded not to object to avoid antagonizing the jury.

Judge Levitz rejected Oken's argunents and found that
counsel's failure to object did not constitute ineffective

assi st ance. Judge Levitz noted that objections at trial, and

especially during closing argunent, are tactical decisions best

left to the discretion of trial counsel. |In addition, relying on

our opinion in Cken I, he found that the prosecutor's statenents
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about Cken's deneanor were not inproper, and therefore, Petitioner
suffered no prejudice.?® W agree. Because the prosecutor's
comments were not inproper, a fortiori Cken was not prejudiced.
Cf. State v. Colvin, 314 M. 1, 22, 548 A 2d 506, 516 (1988).

We also agree with Judge Levitz that Oken's counsel was not
ineffective in failing to object to the coments Oken clains
infringed on his right to remain silent. W find that neither of
the statenents were a conment upon the failure of Petitioner to
testify, nor did these statenents violate Petitioner's right to a
fair trial. To be sure, coments on a defendant's failure to
testify violate the defendant's constitutional rights. See Giffin
v. California, 380 U S 609, 615 85 S. C. 1229, 1233, 14 L. Ed.
2d 106, 110 (1965); Wodson v. State, 325 M. 251, 265, 600 A 2d

420, 426 (1992). Reading the prosecutor's closing argunment in

19 In Cken |, 327 Md. at 677, 612 A . 2d at 282, finding no
cause to reverse, we stated that

the jurors observed ken throughout the course
of the trial, and were free to reach their own
i ndependent concl usi ons r egar di ng hi s
deneanor. The jurors were also instructed by
the trial judge that the opening and cl osing
argunents of counsel were not to be considered
as evidence. Moreover, the record reflects
that the evidence presented in this case
fairly supported the prosecutor's remarks
concerni ng Cken's deneanor.

In addition, we note that the coment, when viewed in context of
the prosecutor's closing argunent, could reasonably be interpreted
as the State's response to Cken's witten allocution that was read
to the jury wherein he professed renorse.
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context, however, we do not believe the statenents were comments on
Petitioner's right to remain silent. See King v. State, 190 M.
361, 373-74, 58 A 2d 663, 668 (1948) (holding that statenent that
there was no evidence to refute the State's case was not i nproper
comment on defendant's failure to testify); State v. Ward, 338 N.C.
64, 449 S. E 2d 709, 729 (1994) (holding prosecutor's renmarks were
not a coment on defendant's failure to testify, but fair and
proper comments on defendant's failure to present any evidence),
cert. denied, U. S. , 115 S. C. 2014, 131 L. Ed. 2d 1013
(1995); see also Eastman v. State, 47 M. App. 162, 167, 422 A 2d
41, 43-44 (1980). Nor do we find that the jury would naturally
interpret the State's argunent as a comment on Petitioner's failure
to testify. Accordingly, we find that neither of the prosecutor's
statenents were inproper, nor did they violate Petitioner's right
to a fair trial.

Finally, we find trial counsel's failure to object to the
prosecutor's Persian Gulf War comments was not constitutionally
deficient. The decision to interpose objections during trial is
one of tactics and trial strategy. Colvin, 314 MI. at 22, 548 A 2d
at 516; see Evans v. Thonpson, 881 F.2d 117, 125 (4th Cr. 1989),
cert. denied, 497 U S. 1010, 110 S. C. 3255, 111 L. Ed. 2d 764
(1990). Counsel's failure to object was clearly a tactical

decision within the range of reasonably conpetent representation.
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For the reasons stated above, we find no reversible error in

counsel's failure to object to the prosecutor's renmarks.

E. The Guilty Plea in Mine

Cken next clains that he entered the Alford plea in Mine
based on erroneous | egal advice that he received fromM. Lipsitz.?°
He clains that M. Lipsitz told himthat the plea could not be used
against himin any manner in the Maryland prosecution. He al so
claimse that M. Lipsitz told him that wunder the Interstate
Agreenment on Detainers ("IAD') he would have to serve the Mine
sentence of life without parole before any Maryl and sentence could
be sati sfi ed.

Cken identifies two consequences of M. Lipsitz' advice that
he alleges prejudiced his defense. Contrary to Oken's
expectations, the Governors of Maryland and Maine entered into an
executive agreenent providing that if the Maryland sentence was
less than life wthout parole, Cken would be returned to Mine
within a reasonable period of tinme follow ng the conclusion of the

Maryl and proceedings.? In addition, during the penalty phase in

20 Prior to the Garvin prosecution in Mryland, Oken was
represented by M. Lipsitz in the Maine prosecution. See State v.
Cken, 569 A 2d 1218 (Me.), cert denied, 498 U S. 818, 111 S. Ct.
62, 112 L. Ed. 2d 36 (1990). On April 21, 1989, Oken entered a
conditional gquilty plea pursuant to Mine Rule of Crimnal
Procedure 11(a)(2). The plea was offered as an Al ford pl ea.

21 At the hearing on Oken's Mdtion to Dismss the charges,
(continued. . .)
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t he Maryl and proceeding, the State introduced evi dence of the M ne
convi ction. Cken contends that his qguilty plea to a crine of
violence in Maine deprived him of a statutory mtigator at his
death penalty sentencing in Maryland and he is therefore entitled
to a new sentencing hearing. See Art. 27, 8§ 413(g)(1).

The post-conviction court made the foll ow ng findings:

2L (...continued)
the State's Attorney read portions of the agreenment into the
record. The agreenent reads in pertinent part:

In the event that Steven Howard GCken is
acquitted in the Courts of the State of
Maryl and or the prosecution in the State of
Maryland is concluded or termnated for any
reason but not limted to

a. The Defendant is found to be
not conpetent to stand trial
or

b. The Defendant is found not
crimnally responsible; or

C. The Defendant is found CGuilty
and receives a sentence of Life
or a term of incarceration of
|l ess than Life; or

d. Any conviction of Steven Howard
Cken is pardoned by the
Executi ve Aut hority of
Maryl and; or

e. Any sentence inposed on Steven

Howard Cken is comuted to a
termof years of less than Life
W t hout Parol e;

then the said Steven Howard Gken shall
t hereafter be returned at the earliest
reasonable tinme to the State of Mi ne.

The trial judge denied the Mdtion to Dismss, finding that Maryl and
Code (1957, 1993 Repl. Vol., 1995 Supp.) Art. 41, 8 2-205 does not
precl ude the CGovernor of Maine and the Governor of Mryland from
entering into such an agreenent.
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Petitioner's own expert admtted the case
agai nst Petitioner in Maine was overwhel m ng.
Based on this fact, counsel advised Petitioner
to enter the Alford plea with the hope that an
argunment coul d be made during the Dawn Garvin
proceedi ngs that this plea was inadm ssible.
Despite these efforts, the plea was found to
be adm ssible and was entered into evidence
during the Dawn Garvin proceedings. The fact
that the plea was adm tted, however, does not
make counsel's advice deficient. Faced with
an overwhel mng case in Maine, the advice to
enter an Alford plea was reasonable despite
its ultimte admssion in the Dawn Garvin
proceedings. Wile it is true that an Alford
plea is the functional equivalent of a guilty
plea, it was not certain that this plea wuld
be admi ssible in the Dawn Garvin proceedi ng.
Furthernore, counsel testified that he never
prom sed Petitioner the plea wuld be
i nadm ssi bl e; he was only trying to
manuf acture as many argunents as possible.
This particular argunment failed, but it is the
finding of this Court that the advice was not
deficient.

Petitioner's second argunent regarding
the Maine case is that counsel erroneously
advised him that, under the Interstate
Agreenment on Detainers (lAD), the Maine
sentence would have to be served before any
Maryl and sentence. Since Maine had no death
penalty statute, counsel believed this would
insul ate petitioner froma death sentence. As
it turned out, however, the Governors of
Maryl and and Maine entered into an Executive
Agreenment which "trunped" the I AD by all ow ng
Maryland to execute its sentence first.
Counsel testified at the post conviction
hearing that he believed this was a good
argunent to help Petitioner escape the death
penal ty but he never guaranteed this argunment
woul d be successful. Although all owed by | aw,
there was no way of know ng the Governors of
the two states would enter into the agreenent
and counsel was si mply trying every
possibility to save his client from a death
sent ence. The fact of the mtter is,
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counsel's advice regarding the Alford plea

devel oped two argunents which coul d have saved

Petitioner's life. This Court finds that not

only was this advice in no way deficient, it

was a good way to try to develop sound

argunents in a very weak case.
Judge Levitz clearly rejected Cken's argunent that he received
ineffective assistance of counsel, finding no deficiency or
prejudi ce under Strickland. In addition, his ruling was based on
factual findings and an assessnent of the credibility of the
W tnesses at the hearing.

At the post-conviction hearing, M. Lipsitz testified that he
made no promses to Cken. He testified that he had the inpression
that there was a possibility that the State could not use an Alford
plea in a death penalty proceeding. Wth respect to the I AD, he
deni ed maki ng any guarantees or prom ses to Oken. He recounted
that he advised Oken that under the Interstate Agreenent on
Detainers, it was possible that Oken would have to be returned to
Mai ne to serve his sentence before any Maryl and sentence coul d be
satisfied; although he was aware that the Governors could agree
ot herwi se, he did not expect that they would do so in this case.
M. Lipsitz testified that he was | ooking for ways to nanufacture
argunments on Oken's behalf because Oken was reluctant to go to
trial: "M approach was | was |ooking for issues. | was | ooking

for sonmething toroll in front of a judge to give hima chance to

make a m stake and stub his toe on."
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Before the post-conviction court, the State introduced the
transcript of the Maine guilty plea proceedings. |In response to
the voir dire at the tinme of the plea, Oken told the Mine court
that his decision to enter a plea was unrelated to any other
prosecutions against himin other states.? The State argues that

Oken's statenents clearly indicate that Oken's plea was not

22 The WMiine transcript of the guilty plea proceedings
reads, in pertinent part:

THE COURT: M. Oken, you have heard what the
Assi st ant Attorney Ceneral has
stated here, that, one, this is an
open pl ea. That mean that there
have been no negotiations as to the
l ength of the plea. The plea can be
anywhere from 25 years, on the
mur der charge, the sentence can be
anywhere from 25 years to life, you
under stand that?

THE DEFENDANT: Yes, sir.

THE COURT: And you understand what the
Attorney Ceneral said in that
regard?

THE DEFENDANT: Yes, sir.

THE COURT: And, secondly, that there may
be prosecutions agai nst you in
other jurisdictions and that
this plea has nothing to do
with those prosecutions and the
Attorney GCeneral's office is
not going to in any way
interfere wth any ot her

prosecutions in ot her
jurisdictions, you understand
t hat ?

THE DEFENDANT: Yes, sir.
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predicated on the potential future effect on any Maryland
proceedings. W agree with the State. Wile Cken can chall enge
his statements before the Maine court, these statenents are strong
evidence that his plea was unrelated to the Maryl and proceedi ngs.
See United States v. DeFusco, 949 F.2d 114, 119 (4th Gr. 1991),
cert. denied, 503 U. S 997, 112 S. C. 1703, 118 L. Ed. 2d 412
(1992).

Judge Levitz saw and heard the wtnesses testify, and he
assessed their credibility. Judge Levitz believed the testinony of
trial counsel over that of Petitioner. He found that M. Lipsitz
made no prom ses to Cken concerning the Maryl and proceedi ngs. W
will not disturb these findings of the post-conviction court unless
they are clearly erroneous. Maryland Rule 8-131(c); see Thomas |1,
325 Md. at 177, 599 A 2d at 1179; Tichnell, 306 M. at 442-43, 509
A . 2d at 1186.

It is clear that M. Lipsitz' strategy was to give Cken the

benefit of every possible defense that he could create. Judge
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Levitz' findings were not clearly erroneous.? W find that the

representation was not deficient. Accordingly, we find no error.

F. Cunul ative effect of errors

Cken contends that the cunul ative effect of the errors all eged
warrant the grant of a newtrial and a new sentencing hearing. The
post-conviction court denied Oken's claim that the cunulative
effect of M. Lipsitz' errors warranted relief. Oken's allegations
are not collectively nore indicative of ineffective assistance of
counsel than they are individually. See GlliamIl, 331 M. at
686, 629 A.2d at 703. As we said in Glliamll, the issue is one
of sinmple mathematics: "twenty tinmes nothing still equals

nothing." 1d. Accordingly, we find no error.

23 Even if Judge Levitz had not made these fact findings, we
are in no way indicating that there would have been grounds for
post-conviction relief because Oken fails to satisfy the prejudice
prong of Strickland -- that there would have been a substantia
possibility of a different result. Oen has never noved to vacate
his plea in Maine and has never clained that his plea was
involuntary. The transcript of the Mii ne proceeding indicates that
the plea judge asked Cken on three separate occasions if his plea
was voluntary; Oken's response was in the affirmative. Oken has
not shown that there is a substantial possibility that but for the
al l egedly erroneous advice of M. Lipsitz, the result of the
proceedi ngs woul d have been different. WIlians v. State, 326 M.
367, 374-76, 605 A 2d 103, 106-07 (1992); Bowers v. State, 320 M.
416, 425-27, 578 A .2d 734, 738-39 (1990).

He makes no suggestion that he was not guilty of the Mine
charges or that if he had gone to trial in Miine, that he would
have been found not qguilty. The evidence in Mine was
over whel m ng. Had Cken gone to trial and been convicted, the
result would have been the sanme; the conviction would have been
adm ssible in Mryl and.
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V. \Whether the post-conviction court erred in not
allow ng Petitioner to obtain his own hair sanples
taken from him at the tinme of his arrest for
pur poses of conducting forensic tests to establish
Petitioner's substance abuse at the time of the
of f ense?

Cken contends that the post-conviction court erred in refusing
to permt himto test hair sanples for the presence of drugs. 1In
his petition for post-conviction relief, Cken claimed that his
counsel's failure to fully investigate and obtain evidence of
Cken's substantial drug use constituted ineffective assistance of
counsel . To support this claim and to establish the necessary

prejudi ce prong under Strickland, Oken requested perm ssion to test

the previously collected hair sanples for the presence of drugs.

The State objected and argued that the forensic testing could
not pinpoint when drug use occurred, the anpbunt of drug use, nor
the effect the drug use had on the user. At best, the State
argued, the forensic evidence was cunulative and would only
potentially corroborate evidence of drug abuse already provided
through the testinony of famly nenbers and expert w tnesses.
Judge Levitz denied Oken's notion, stating: "I feel that the
notion is inappropriate. It's not proper. |It's not proper for a
post -convi ction proceedi ng and accordingly, the notion is denied.”

Before this Court, Oken contends that the post-conviction
court erred for two reasons. First, Oken suggests that the State

m srepresent ed t he reliability and capabilities of
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radi oi mmunoassay. He concludes that because the post-conviction
court relied on msinformation provided by the prosecutor, the
ruling was based on inaccurate information. Second, Cken asserts
the court deprived himof his right to establish prejudice to his
defense resulting fromhis counsel's deficient representation. W
di sagr ee.

Judge Levitz did not appear to rely upon the prosecutor's
argunment as a basis for his ruling. The discretion to exclude
unnecessary and cumnul ative evidence is within the sound discretion
of the post-conviction court. See Ali v. State, 314 M. 295, 307,
550 A . 2d 925, 931 (1988); Drug Fair v. Smith, 263 Mi. 341, 354-55,

283 A 2d 392, 400 (1971). W find no abuse of discretion.

V. Whet her the trial court erred in allowing the jury

to use the underlying felony nurder as an
aggravator in the penalty phase of the trial?

Oken contends that the trial court erred in allowing the State
to use his first degree sex offense conviction as both an el enent
of the felony nurder and as an aggravator during the penalty phase.
Cken failed to raise this issue on direct appeal and he has waived
this claim Art. 27, 8 645A(c); Maryland Rule 8-131; State v.
Cal houn, 306 M. 692, 709, 716, 718, 511 A.2d 461, 469, 473, 474
(1986), cert. denied, 480 U S. 910, 107 S. C. 1339, 94 L. Ed. 2d

528 (1987) (Cal houn I1).
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Furthernore, we considered and rejected this argunment in
Stebbing v. State, 299 M. 331, 358-60, 473 A 2d 903, 916-17, cert.
denied, 469 U. S. 900, 105 S. C. 276, 83 L. Ed. 2d 212 (1984). See
also Wiittlesey v. State, 340 M. 30, 82-83, 665 A 2d 223, 249
(1995), cert. denied, 64 U S L.W 3575 (1996); Cal houn v. State,
297 M. 563, 629, 468 A . 2d 45, 77 (1983), cert. denied sub nom
Tichnell v. Maryland, 466 U S. 993, 104 S. C. 2374, 80 L. Ed. 2d
846 (1984) (Calhoun 1). A felony may serve as both the basis of a
fel ony murder conviction and as an aggravator under the Maryl and
death penalty statute. |In Stebbing, we reasoned that "Art. 27, 88
412-414, makes plain the legislative intent that the conm ssion of
certain felonies, underlying a felony nurder conviction, is to be
consi dered an aggravating circunstance in the capital sentencing
proceedi ng. " 299 Md. at 359, 473 A 2d at 917. Oken has not
presented us with any persuasive reason to reconsider the issue and

we decline to do so. Accordingly, we find no error

VI. Wwether the trial court erred in failing to
instruct the jury that under Art. 27, 8 413(q)(8),
the "catch-all provision,” it could list as a

mtigating factor its desire to extend nercy.
Oken contends that the trial court erred by not instructing
the jury that it was perm ssible to use the catchall provision of
Art. 27, 8§ 413(g)(8) to express as a non-statutory mtigator the

desire of any juror to extend nercy. He did not request this
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instruction at trial and he did not raise this issue on direct
appeal. The issue is waived. Art. 27, 8 645A(c); Maryland Rul e 8-
131; Tichnell, 306 Md. at 467, 509 A 2d at 1199; see al so Foster,
Evans and Huffington v. State, 305 Mi. 306, 503 A 2d 1326 (1986),
cert. denied, 478 U. S 1010, 106 S. C. 3310, 92 L. Ed. 2d 722
(1986).

Even if this claimwas not waived, the failure to give this
instruction was not error. The trial court was not required to
instruct the jury to consider specific non-statutory mtigating
circunmst ances. Boot h, 327 M. at 161-64, 608 M. at 171-72

Furthernmore, Cken's claimlacks nerit. W find that the trial
court clearly informed the jury it could consider nercy as a
mtigating factor. The jury was instructed that

[f]or purposes of this sentencing proceeding,
a mtigating circunstance is anything about
t he defendant or about the facts of this case
that, in fairness or in nmercy, my nmake the
death sentence an inappropriate penalty for
t hi s defendant.

A mtigating circunstance is, sinply put,
any fact which nmay cause any of you to
conclude that the death penalty is not
appropriate in this case.

The jury was also instructed that they could consider nercy. They
were told as foll ows:

In determning whether death is the
appropriate sentence, it is proper for you to
exercise your own noral, factual and |ega
j udgment in deciding whether the aggravating

circunstance you may have found is sufficient
in your mnds to call for the punishment of
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deat h. You may decide that the aggravating
factor proved by the State is not a sufficient
reason to i npose a death sentence and on that
basis al one decide to inpose a |life sentence.
Not hing in the law forbids you from extendi ng
mercy out of the belief that life inprisonnment
is sufficient punishnment under all of the
ci rcunst ances.

The jury was adequately informed that it could inpose alife
sentence based solely on a desire to extend nmercy. See Scott v.
State, 310 M. 277, 289, 529 A 2d 340, 346 (1987) (the catch-al
provision of Art. 27, 8§ 413(g)(8) permts jury to extend nercy).
In fact, Oken received nore than he was entitled to receive. W
stated in Gandison v. State, 305 Ml. 685, 757, 506 A.2d 580, 616,
cert. denied, 479 U. S 873, 107 S. C. 38, 93 L. Ed. 2d 174 (1986),
that it was not error for a trial court to refuse to give an
i dentical instruction:

To have instructed the jury as G andison
requested would have negated the carefully
t hought out sentencing procedure designed to
meet the constitutional requirenents set forth
by the Suprenme Court by injecting the risk of
arbitrary and capricious action into the
pr oceedi ng.
For the reasons given above, the petition for post-conviction

relief was properly denied.

JUDGMENT OF THE CRCUIT COURT FOR
BALTI MORE COUNTY AFFI RVED




Di ssenting Opinion foll ows next page:

Di ssenting Opinion by Bell, J.:

The majority holds that the appell ant has waived the right to
rai se, on post-conviction, the issue of the trial court's refusal
to ask the venire, on its voir dire, questions sufficient to

uncover the prospective jurors' attitudes about the death penalty.
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This is so, it reasons, because the appellant failed to raise the
issue on direct appeal and, in addition, there are no "special
ci rcunst ances", see 8§ 645A(c)(1)?* of the Maryland Uniform Post
Conviction Procedure Act, Mryland Code (1957, 1992 Repl. Vol.
1995 Supp.) Article 27, 88 645A - J, justifying that failure. The

majority goes on to opine that, even if not waived, the issue |acks

substantive nerit. | disagree with both bases for the decision on
this point.
In Morgan v. 1llinois, 504 U S 719, 112 S.C. 2222, 119 L.

Ed.2d 492 (1992), the Suprene Court held that "reverse

W t her spoon"? questions, i.e., those which seek to determ ne the

prospective jurors' predisposition in favor of the death penalty,
nmust be asked in order to avoid a constitutional deficiency. 1d. at

726, 112 S .. at 2230-31, L.Ed.2d at 504. See Evans v. State, 333

24 Maryl and Code (1957, 1992 Repl. Vol., 1995 Cum Supp.)
Article 27, 8 645A(c) (1) provides, as relevant:

[Aln allegation of error shall be deened to be
wai ved when a petitioner could have nmade, but
intelligently and knowingly failed to nake
such allegation before trial, at trial, on
direct appeal, (whether or not the petitioner
actually took such an appeal) ... unless the
failure to nmake such allegation shall be
excused because of special circunstances.

2 Wtherspoon v. lllinois, 391 U S 510, 88 S.Ct. 1770, 20
L.Ed.2d 776 (1968). W<¢therspoon questions are those designed to
elicit information concerning the prospective juror's attitude
agai nst the death penalty. Id. at 522, 88 S.&. at 1770, 20 L. Ed. 2d
at 785.
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Md. 660, 672-73, 637 A 2d 117, 123 (1994). Thus, "Mirgan sinply

recogni zes that the principles first propounded in Wtherspoon v.
IIlinois, [391 U S 510, 88 S. C. 1770, 20 L.Ed.2d 776 (1968)]
“demand inquiry into whether the views of prospective jurors on the

death penalty would disqualify themfromsitting."" Evans, 333 M.

at 672-73, 637 A 2d at 123 (quoting Mdrxrgan, 504 U S. at 731, 112
S.C. at 2231, 119 L.Ed.2d at 504). The Court nade cl ear, however,
that "follow the |aw' type questions and questions that inquire
generally into the prospective juror's ability to be fair do not
suffice to satisfy that inquiry, it being clear that
jurors could in all truth and candor respond
affirmatively [to such questions], personally confident
t hat such dogmatic views are fair and inpartial ... it
may be that a juror could, in good conscience, swear to
uphold the law and yet be unaware that nmaintaining ..
dogmatic beliefs about the death penalty woul d prevent

hi m or her from doi ng so.

Morgan, 504 U.S. at 735, 112 S. Ct.at 2233, 119 L.Ed.2d at 506-07.

The post conviction court recognized, as this Court
previously had done in Evans, 333 M. at 672, 637 A 2d at 123,
t hat Morgan did not enunciate new law. Nevertheless, it did not
rule, as the State had asked it to do, that, by not raising it on
direct appeal, the appellant had wai ved the Morgan issue. |nstead,

the court addressed the nerits of the appellant's contention,
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noting that Mirgan and Evans "flesh[ed] out a very nurky area of

the law" By taking that approach, at the very |east, the post
conviction court, found, if only inplicitly, sufficient "special
circunstances" to excuse the appellant's failure to raise the
Morgan i ssue on direct appeal. And because the presence or absence
of "special circunstances" is a factual issue, the trial court's
finding in that regard is entitled to great deference and, indeed,
shoul d not be set aside unless clearly erroneous. See Maryland

Rul e 8-131(c);! Heat & Power Corp. v. Air Prods. & Chens.., Inc.,

320 Md. 584, 578 A 2d 1202 (1990). The factual finding of special
circunmstances certainly is not clearly erroneous. The mgjority,
however, approaches the matter as if it involved a question of |aw.
The majority is wong in doing so.

The majority is also wong on the nerits. The post conviction
court acknow edged that this Court, in Evans, "specifically"
approved four voir dire questions that mnimally should be asked
to qualify the venire with respect to the death penalty. That

court recogni zed, at the sane tine, that, in this case, only two of

! Maryland Rule 8-131(c) provides:

(c) Action Tried Wthout a Jury.- Wen an
action has been tried wthout a jury, the
appellate court will review the case on both
the law and the evidence. It wll not set
aside the judgnent of the trial court on the
evidence unless clearly erroneous, and wll
give due regard to the opportunity of the
trial court to judge the credibility of the
W t nesses.
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t hose questions were actually propounded to the venire. To shield
the failure of the trial court to ask all four of the questions
fromthe sanction of reversal, the post conviction court relied on

the follow up questions that the trial court asked sone, but not

all, of the prospective jurors. That is also the approach taken by
the mpjority. M. : : A2d ., (1996) [slip
op. at 16-17]. In holding that the trial court did not abuse its

di scretion when it refused to propound the appellant's proposed
voir dire questions to the prospective jurors, the majority

asserts: The initial questions were
specifically tailored to inquire into a prospective juror's
preconceptions regarding the death penalty and to reveal whether
t hose preconceptions would be an obstacle to inpartially sentencing
t he defendant given the facts and the law. The foll ow up questions
were sufficient to disclose any bias identified in the responses to
the initial questions. Together, the questions were sufficient to
identify a juror's state of mnd concerning the death penalty and
the juror's ability to evaluate the evidence inpartially.

ld. at _,  A2dat ___ [slip op. at 17]. It concluded "that
the voir dire questions "[o]n their face ... were clearly
sufficient ... to determ ne whether prospective jurors were deat h-

penal ty dogmatists,' and thus, the voir dire satisfied the standard
enunciated in Mxrgan and Evans." 1d. [slip op. at 17] (quoting
Evans, 333 Ml. at 677, 637 A 2d at 124).

The four questions propounded to the venire in this case were:

Do you have any strong feelings, one way or
the other, with regard to the death penalty?

Do you feel that your attitude, regarding the
death penalty, would prevent or substantially
inpair you from nmaking a fair and inparti al
decision on whether the Defendant is not
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guilty or guilty, based on the evidence
presented and the Court's instructions as to
t he | aw?

Do you feel your attitude, regarding the death
penalty, would prevent or substantially inpair
you frommaking a fair and inpartial decision
on whether the Defendant was or was not
crimnally responsible by reason of insanity,
based on the evidence presented and the
Court's instructions on the | aw?

Do you feel that your attitude, regarding the
death penalty, would prevent or substantially
inpair you from sentencing the Defendant,
based upon the evidence presented and the
Court's instructions as to the law which is
appl i cabl e?

By way of contrast, the appellant had requested that the foll ow ng
guestions be propounded:

Are there any nurders or any type of mnurders
where no matter what excuses or explanations
are offered, you would feel that the person
responsi ble should get the death penalty?
VWat are they?

Are there any circunstances which you could
consi der as a basis for not inposing the death
penalty in the case of a person who has been
proven guilty of first degree nurder? ..

Woul d you be able to vote for a sentence of

inprisonnment for life, and not death, even
t hough Steven Oken was found guilty of first
degree nurder, if you found that the

aggravating circunstances proven by the state
do not outwei gh the explanations or mtigating
circunstances presented to you by the
def endant ?

As indicated, the trial court refused to ask any of the questions

proposed by the appellant, even though each of themwas relevant to
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the proper qualification of the jury with respect to the death
penal ty.
In Evans, the trial court included in its voir dire four
guestions essentially as foll ows:

Sone feel that the death penalty should be
i nposed in every case of first degree nurder
and others feel that the death penalty should
never be inposed. Do you feel or do you have
any strong feelings one way or the other
about the inposition of the death penalty?

Do you feel that your attitude, regarding the
death penalty, would in any way prevent or
substantially inpair you from nmaking a fair
and inpartial decision as to the Defendant's
sentence in accordance with your oath as a
juror, based upon the evidence presented and
the Court's instructions as to the |aw which
is applicable?

After listening to the evidence and applying
the law, if you were convinced that the
appropriate sentence woul d be death, would you
be able to vote for the death penalty?

On the other hand, after listening to the
evi dence and applying the law, if you were not
convinced the appropriate sentence should be
death, but were <convinced Ilife was the
appropriate sentence, would you vote for that
al ternative?

The defendant had asked that the venire be asked: Wuld the fact
t hat Vernon Evans has been convicted of two first degree nurders
in this case cause you to automatically vote for the death
penalty, regardless of the facts?

This Court was satisfied that "[t]he questions posed to the
veni repersons were sufficient to uncover any pro-death penalty bias
and neasure that bias against the standard for juror exclusion."

Evans, 333 Ml. at 677, 637 A 2d at 125. W accordingly affirmnmed
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the trial court's denial of the defendant's requested instruction
on that point. ld.

Al t hough | dissented on other grounds and did not share, in

toto, the magjority's rationale, | agreed with the magjority's bottom
I ine conclusion on the Morgan issue. Therefore, | joined that part

of the opinion. Id. at 700, 637 A 2d at 137 (Bell, J., dissenting).
Convinced that the voir dire question the defendant sought to have
propounded -- whether "the fact that Vernon Evans has been
convicted of two first degree nurders in this case [woul d] cause
you to automatically vote for the death penalty, regardl ess of the
facts" -- was relevant to the issue before the court, | rejected
the magjority's conclusion that "the specific circunstances of a
particular crinme are irrelevant to one's pre-existing bias or
predi sposition and thus cannot be factored into the court's
evaluation of a jury's ability to judge inpartiality.” 1d at 703,
637 A 2d at 138 (quoting 333 MI. at 675, 637 A 2d at 124-25). Nor
was | convinced that the proposed question was deficient for
seeki ng advance clues fromthe prospective jurors with regard to
their assessnent of "an inportant aggravating factor." 1d. W
joining the majority was pronpted by ny belief that "the voir dire
gquestions asked, taken cunulatively, required each prospective
juror to cone to grips with the issue which the question proposed
by the appell ant addressed; each had to consi der whether he or she
woul d act automatically or only after considering all relevant

i ssues and facts." I1d., at 702, 637 A 2d at 138.



- 10 -

This was consistent with ny view of the purpose

manner,

opinion in Davis v.

Thus, |

333 Ml. at 701, 637 A 2d at 137.

trial court in Evans did not abuse its discretion, | said:

Under Maryland law it is clear that the

focal point of voir dire is the trial judge.
It is the trial judge that has responsibility
for regulating and conducting voir dire. |t
is the trial judge that controls the process;
he or she determ nes: what questions to ask
on voir dire; whether, and when, to allow
counsel to ask follow up questions; and
whet her, and when, a prospective juror is
di sm ssed for cause. It follows, therefore,
that it is the trial judge that nust decide
whet her, and when, cause for disqualification
exists as to any particular venireperson.
Nei t her the venire nor the individual

veni repersons occupies such an inportant
posi tion.

opi ned, in Evans, that

[I]n cases of this kind - when the issue is
whet her a prospective death penalty juror is
predi sposed for, or against, the death penalty
- the critical inquiry is into the propriety
of the trial court's exercise of discretion in
determ ni ng whether the prospective juror is
qualified to sit in that particular case.

Odinarily, ... that inquiry involves a
determ nation of the prospective juror's state
of mnd, i.e., whether the juror is biased or

prejudiced. This, in turn, is informed by how
the juror views, and reacts to, the death
penal ty.

First of all, ... the series of questions
whi ch the venire was asked were sufficient to
permt the trial court to determ ne whether a
prospective juror was biased or prejudiced to
t he point where he or she could not render a
fair and inpartial capital sentencing verdict.

and the

of conducting, voir dire, as set forth in ny dissenting

State, 333 Ml. 27,59, 633 A 2d 867, 883 (1993):

Expl ai ni ng ny concl usion that the
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To be sure, the information voir dire elicited
did not focus on identifying which side of
the death penalty issue may have caused the
prospective juror's apprehension or bias; the
pur pose of eliciting the information was only
to identify its effect from that juror's
perspective. And the fact that the voir dire
was conducted on an individual basi s,
requiring the prospective juror to answer each
of the questions, permtted the trial court to
assess each juror's credibility on the basis
of factors that could not be discerned from
t he appel |l ate record.

Id. at 702, 637 A.2d at 138 (citing Winwight v. Wtt, 469 U S

412, 429, 105 S.Ct. 844, 855, 83 L.Ed.2d 841, 855 (1985)).
| continue to adhere to those views. Their application to the

case sub judice leads to only one conclusion: the death penalty

voir dire propounded to the venire in this case was inadequate to
“"life qualify" that venire. For that reason, | dissent.
Accordingly, believing that the appellant is entitled to a new
sentenci ng proceedi ng, see Mdirgan, 504 U. S, at 739, n.11, 112 S. Ct.
at 2235, n.11, 119 L.Ed.2d at 509, n.11, | would reverse and renmand
the case for that purpose.

| recognize that, in order to be sufficient, questions put to
the venire need not be in a specific formor asked in a particular
way; they need not be identical to the questions asked in Evans.
While the fornulati on need not be uniform the content and purpose
of the questions nust be, however. The questions nust direct the
juror's focus to his or her attitude toward the death penalty and
explore how she or he would act when called upon to nake the

decision neaning life or death to the defendant. The questions
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must also be designed to provide the court wth neaningful
information with which it could determ ne, factually, each juror's
credibility both on the basis of the information directly elicited
fromthe prospective jurors and on the basis of intangible factors
that cannot be discerned from the appellate record. Because |
believe the questions asked in Evans mnimally did so, a conparison
of the questions asked in this case with those asked in Evans w |
denonstrate the i nadequacy of the subject voir dire questions.

As we have seen, the voir dire on the death penalty in the
i nstant case contained only two questions which were substantially
simlar to the questions we found mninmally sufficient in Evans.?
The question concerning the jurors' feeling, one way or the other,
is, in form and content, substantially identical to the Evans'
counterpart. The fourth question asked in this case is
substantially identical to the second Evans question. Rather than

directing the prospective jurors' attention to factors relevant to

2 |In Evans, we did not purport to approve each individual
gquestion as being, by itself, a sufficient question to elicit the
appropriate information. Rather, the questions were viewed as a
group to determ ne whether, cunulatively, they had the desired
ef fect. Consequently, when considered in conjunction with the
ot her three questions asked, the second question in Evans, the one
asking for the juror's bottom line conclusion as to his or her
ability, consistent with the evidence and the court's instruction,
to reach a fair and inpartial decision as to the defendant's
sentence, was not considered to be a general fairness and follow
the law type question. Viewed by itself, however, it is clear that
that is all that it is - it asked the jury to nmake its assessnent
and report that assessnent to the court. The court is then
required to accept that response without in any way exploring the
basis for that assessnent.
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each individual juror's attitude toward the death penalty, the
critical issue to be addressed at this stage, both it and its Evans
counterpart ask for each juror's assessnent of his or her ability
to be fair and inpartial concerning the determnation of the
defendant's sentence, and to abide by the oath and follow the
court's instructions. The remaining two questions in this case,
those for which there is no Evans counterpart, take the sane form
their focus, too, is ained at determ ning each juror's assessnent
of his or her ability to be fair and inpartial and "follow the
law', albeit wth respect to different, though related issues. In
this case, the second question's focus was on the step just prior
to sentencing, the determnation of the defendant's quilt or
i nnocence. Crimnal responsibility was the subject of the third
question. Except for the first question, therefore, in this case,
in each instance, the only information sought was the juror's
assessnment of whether he or she would be affected by his or her
feelings about the death penalty to the extent that he or she woul d
be unable to follow the court's instructions or the oath he or she
t ook and, consistent with the evidence presented, render a fair and
inpartial decision with respect to the appellant's culpability,
crimnal responsibility or the appropriate sentence.

Except for the first question concerning the juror's attitude
toward the death penalty, none of the questions asked in this case
is sufficient to uncover juror bias. The remaining three questions

are, rather, in the nature of general fairness and "follow the |aw'
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type questions. See Bowe v. State, 324 Md. 1, 23, 595 A 2d 448,

458 (1991); Morgan, 504 U S at 735, 112 S . at 2233, 119 L. Ed. 2d
at 506-07. Such questions are insufficient to nmeet the Mrgan
requirenents, id., and, as such, rendered the voir dire inadequate.
That is reversible error. See Bow e, 324 Mi. at 23-24, 595 A 2d at
459.

In Evans, the voir dire questions we found mnimlly

sufficient consisted of a pro-death question - asking each
prospective juror whether he or she would be able to vote for the
death penalty if he or she were convinced that it was the
appropriate sentence - and a pro-life question - asking the
prospective jurors whether they would be able to vote for life
i nprisonnment as the appropriate sentence when they were convi nced
that it was. Questions designed to elicit that information were
submtted by the appellant, albeit in a different form The
information those questions sought to elicit was designed to
uncover bias in favor of +the death penalty, a cause for
disqualification of a juror. Mrgan, 504 U S at 731, 112 S.Ct. at
2230-31, 119 L.Ed.2d at 504; Evans, 333 Mi. at 677, 637 A 2d at

138-39; Bowie, 324 M. at 23, 595 A 2d at 458. Therefore, the

appel l ant's proposed voir dire questions should have been asked.

See Hill v. State, 339 M. 275, 279, 661 A 2d 1164, 1166 (1995);

Davis v. State, 333 Md. at 35, 633 A 2d at 871; Bowi e, 324 Ml. at

23-4, 595 A 2d at 456; Casey v. Roman Catholic Archbishop, 217 M.

595, 605, 143 A 2d 627, 631 (1958). The failure of the trial court
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to propound those questions to the venire was error, rendering the
voir dire inadequate and requiring reversal of the appellant's
death sentence, Bowi e. 324 Md. at 23-4, 595 A 2d at 459.
The mpjority recognizes that the questions asked in the

i nstant case were not the equivalent of those asked in the Evans
case. Nevertheless, the majority is inpressed by the fact that the
trial judge asked foll ow up questions of those prospective jurors
whose responses to any one of the four questions was in the
affirmative or indicated that clarification was needed. Those
follow up questions, it says, were sufficient to sal vage the death
penalty voir dire. As the appellant points out, however, the
problemw th the majority approach is that foll ow up questions were
only asked of sone prospective jurors, when the prospective juror
answered a question in the affirmative or anbi guously. No follow
up questions were asked of those jurors who answered "no" to all of
the questions. As the appellant recogni zes and points out:

It is quite possible that a prospective juror

coul d harbor pro-death penalty sentinents yet

still answer "No" to the question posed by the

trial court herein regarding strong feelings

(death penalty voir dire question No. 1). For

i nstance, a prospective juror could answer

"No" to question No. 1 but still always favor

the inposition of the death penalty in cases

involving first degree felony nurder where the

underlying felony is a sex offense, the

ci rcunmstances of this case. In effect, this

juror woul d not have "strong feelings" for or

agai nst the death penalty in general but only

inlimted circunstances not addressed by the

overly broad nature of the court's questions.

However, wunder the trial court's nethod of
questioning, there would be no way to elicit



- 16 -
this information since no foll owup questions
woul d be asked in order to determ ne the basis
for the "No" answer.

The Appellant's Reply Brief at 5. See also State v. Conner, 440

S.E 2d 826, 840 (N.C. 1994)(citation omtted). Mrgan, as we have

seen, al so recognized this possibility when the death penalty voir

dire questions are general fairness and "follow the law' type
questions, as | believe these are, which do not focus the attention

of each venireperson to his or her attitude toward the death

penalty. 504 U S. at 735, 112 S. C. at 2233, 119 L.Ed.2d 506

To the trial court, and apparently the najority agrees, it is
significant that the record of the voir dire proceedi ngs does not
di scl ose affirmatively that any person who sat on the jury had a
predi sposition in favor of the death penalty. Were, however, as
here, the death penalty voir dire is inadequate, it is not
surprising that the record wll not disclose such bias. Wer e
gquestions designed to uncover pro-death penalty bias were not asked
of all jurors as a matter of course, it can be, and, indeed, it
shoul d be, expected that prospective jurors can, and wll, be
accepted for jury service without their predispositions and bi ases
properly and adequately havi ng been explored. Mreover, the failure
to explore the predisposition and biases of such jurors, because it
rendered i npossible any determ nation that any one or nore of them
was, in fact, biased, doons to failure the "harmess error"

argunent that the trial court and the majority seem also to be
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espousi ng. See Bowi e, 324 Md. at 11, 595 A 2d at 453. In any
event, under Morgan, what is relevant is whether the prospective
jurors were adequately voir dired, not whether the record discl oses
any juror bias, the uncovering of which was the only purpose of
asking the questions in the first place. It seens to nme perfectly
clear that if the death penalty voir dire is inadequate, the
absence of an affirmati ve showing on the record that any one of the
prospective jurors was biased in favor of the death penalty does
not mean that no nenbers of the jury were biased. Wat biases a
juror may or may not have, under the circunstances, could only be
t he subject of specul ation; therefore, a new sentencing hearing is
required.

When the defendant was tried in this case, he had already pled
guilty to first degree nurder in Miine and been sentenced there to
life inprisonnent wthout parole. As its name inplies, that
sentence neant that he was ineligible for parole and woul d have to
serve all of his sentence; he was required to be inprisoned for the
remai nder of his life. That sentence was an acconplished fact. It
was not a contingency which could only becone a reality upon the
Maryland jury inpaneled to try the appellant's case determ ning
that a sentence of life inprisonnment wthout parole was the
appropriate sentence in this case.

Maryl and |aw requires the consideration of aggravating and
mtigating circunstances and the wei ghing of those circunstances to

determ ne the proper sentence. See Maryland Code (1957, 1992 Repl.
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Vol ., 1995 Cum Supp.) Art. 27 § 413(d), (g), and (h). Section
413(g)(8), dealing with mtigating circunstances, permts the
sentencing jury to find as a mtigating circunstance "[a]ny other
facts which [it] ... specifically sets forth in witing." To be
sure, the appellant's counsel told the jury, in opening statenent,
that the appellant was serving a life without parole sentence in
Mai ne, and even argued that it could be considered a nonstatutory
mtigating circunmstance. The appellant's counsel did not,
however, offer proof of the Maine sentence during the sentencing
proceedi ngs. Nor did he request a jury instruction informng the
jury that it could consider the Mine sentence in determning
whether there were mtigating circunstances applicable to the
appel | ant . Mor eover, the appellant's counsel did not object when
the trial court instructed the jury concerning the appellant's
parole eligibility in prospective terns, i.e. that "should [the
appellant] receive a sentence of Ilife inprisonnent or |life
i nprisonnent without the possibility of parole, [that sentence] may
be taken into account by you in your consideration of mtigating
circunstances as well as in your determnation of whether the
appropriate sentence is death or life inprisonnent."” And the
appellant's counsel did not ask the court to answer the jury's
guestion concerning the possibility of the appellant's being
rel eased even if he were sentenced to life wthout parole by
informng it that the appellant had al ready been sentenced to life

wi thout parole in Maine and by instructing it that that fact also
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has a bearing on whether the appellant woul d ever be rel eased and,
i ndeed, could itself be dispositive.

The post conviction court, denying relief, found and relied
upon the facts that the appellant's counsel told the jury in
cl osing argunent that the appellant was al ready under a sentence in
Maine of life without parole and that the trial court instructed
the jury that, in the case it was trying, it could sentence the
appellant to life without parole and consider that sentence as a
nonstatutory mtigating circunstance. Accepting those rationales,
the majority uphol ds the denial of post conviction relief on that
ground as wel | .

The standard for determning whether there has been
i neffective assistance of counsel is whether trial counsel's

performance fell below prevailing professional norns and whet her

t hat deficiency prejudiced the appellant. State v. Thomas, 328 M.

541, 556, 616 A 2d 365, 373 (1992), cert. denied, 508 U.S. 113

S.C. 2359, 124 L.Ed.2d 266 (1993). To neet the latter standard,
t he def endant nust show that, but for the unreasonabl eness of his

or her counsel's performance, there is a "substantial possibility"

that the outconme of the trial may have been different. WIllians v.

State, 326 Md. 367, 376, 605 A 2d 103, 107 (1992); Bowers v. State,

320 Md. 416, 425-26, 578 A 2d 734, 38-39 (1990). The standard is
no longer sinply "outconme determnative."” "An analysis focusing on
nmere outcone determnation without attention to whether the result

of the proceeding was fundanentally wunfair or wunreliable, 1is
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defective." Lockhart v. Fretwell, 510 U S _ , 113 S. C. 838,

842, 122 L.Ed.2d 180, 189 (1993); Sanpson v. State, 506 N W2d 722,
726 (N. D. 1993).

The record in this case, clearly in ny view, denonstrates
i neffective assistance of counsel. The trial court was clearly
erroneous in concluding otherwise. Accordingly, on this ground as
well, the appellant is entitled to a new sentenci ng proceedi ng.

In Maryland, it is well settled that argunments of counsel are
not evidence, a fact of which juries regularly are rem nded by

pointed jury instructions to that effect. On the other hand, it is

at least as well settled in this State that the focal point -- the
nost inportant personality -- in a jury trial is the trial judge,
to whomthe jury nore likely than not will defer. See State v.

Hut chi nson, 287 Md. 198, 206, 411 A 2d 1035, 1040 (1980)("The tri al
judge is the <central figure at trial, having the chief
responsibility of steering the jury through the nmaze of evi dence.
In such role, the trial judge may influence the jury by the
inflection of his voice, his words, his conduct and his assessnent
of the evidence, if known."). Consequently, it can be expected that
the jury wll pay greater attention to what the trial judge
instructs than to the argunents a defendant's counsel m ght nake.

| ndeed, this Court, in Wllians v. State, 322 Md. 35, 47, 585 A 2d

209, 215 (1991), held that argunments of counsel can not effectively
substitute for instructions by the court. (Quoting Taylor v.
Kent ucky, 436 U.S. 478, 488-89, 90 S.Ct. 1933, 1936, 56 L.Ed.=2d
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468, 477 (1978). In a concurring opinion, Justices Souter and

Stevens nmade the sane point. Simons v. South Carolina, 512 U. S.
., 114 s .. 2187, 2198-99, 129 L.Ed.2d 133, 141 (1994) (quoting
Boyde v. California, 494 US. at 384, 110 S.Ct. at 1200, 108

L. Ed.2d at 331. It is not surprising, therefore, that the United
States Suprene Court has recogni zed that:

[ Alrguments of counsel generally carry |ess
weight with a jury than do instructions from
the court. The forner are usually billed in
advance to the jury as matters of argunent,
not evidence, and are likely viewed as a
statenent of advocates; the latter, we have
of ten recogni zed, are viewed as definitive and
bi ndi ng statenments of the |aw.

Boyde v. California, 494 U S. 370, 384, 110 S.Ct. 1190, 1200, 108

L. Ed. 2d 316, 331 (1990). See also Johnson v. State, 325 Md. 511

519, 601 A. 2d 1093, 1096-97 (1992).

It is also significant that, in response to argunents
characterizing an i nproper argunent by counsel as prejudicial, the
appellate courts of this State have frequently relied on the
instruction that argunents of counsel are not evidence, at |east
as a partial basis, to avoid ordering reversals of convictions or,

in capital cases, the capital sentence. See, e.g.,Evans, 333 M.

at 682, 637 A 2d at 128; Cken v. State, 327 Ml. 628, 677, 612 A 2d

258, 282 (1992); Booth v. State, 327 M. 142, 178, 608 A 2d 162,
179 (1992); Tully v. Dauber, 250 Md. 424, 436, 244 A 2d 207, 214
(1968); N cholson v. Blanchette, 239 Ml. 168,176, 210 A 2d 732, 736

(1965); Market Tavern, Inc. v. Bowers, 92 M. App. 622, 657, 610
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A .2d 295, 313 (1992); Marks v. State, 84 M. App. 269, 292, 578

A 2d 826, 839-40 (1990); Hairston v.State, 68 M. App. 230, 241,
511 A 2d 73, 78 (1986); MDowell v. State, 31 M. App. 652, 665,

358 A 2d 624, 631 (1976); Murphy v. Board of County Commirs, 13 M.

App. 497, 503, 284 A 2d 261, 265 (1971). These rulings are
prem sed, no doubt, on the presunption that juries follow the trial

court's instructions. See e.q., Poole v. State, 295 M. 167

175, 453 A 2d 1218, 1223 (1983); Washington v. State, 293 M. 465,

471 445 A 2d 684, 687 (1982): State v. Moulden, 292 M. 666, 679

n.8, 441 A 2d 699 n.8 (1982); Blanchfield v. Dennis, 292 M.

319, 325,438 A 2d 1330, 1333 (1982); Stevenson v. State, 289 M.

167, 191, 423 A 2d 558, 571 (1982) (Eldridge, J. dissenting); WIson
v. State, 261 Mi. 551, 570, 276 A 2d 214, 224 (1971); Hunter v.

State, 193 Mi. 596, 604, 69 A 2d 505, 508 (1949); Cohen v. State,

173 wmd. 216, 232, 196 A 819, 823 (1937), cert. denied, 303 U S

660, 58 S.Ct. 764, 82 L.Ed.2d 1119 (1938).

There can be no doubt that the appellant was al ready under a
sentence of life inprisonment without parole. Nor can it be doubted
that there is a significant difference between an event that has
al ready occurred and a contingency. The difference is even nore
pronounced when the contingency is critical to the ultinate
decision required to be nmade in the case and the very jury that is
charged wi th nmaking that decision nust al so decide how to resol ve
t he contingency. Therefore, it should have been argued, as it was,

al beit sonmewhat anbiguously, that the Miine sentence was a
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nonstatutory mtigator and, on the basis of that fact alone, the
appel l ant's counsel shoul d have sought a jury instruction to that
ef fect. It is true that the presentence report also indicated
that the appellant was subject to the Maine sentence and accurately
characterized it, proving the sentence, and its neaning, by
reference to court records and judicial pronouncenents and causing
the jury to be instructed consistent therewith, would have been
nmore persuasive and forceful. Moreover, that would have forced the
jury to come to grips with a present reality, rather than grappling
with howit should handle a prospective one. This is particularly
t he case when, as here, whether, and how, that sentence could be
used by the jury to determne the appropriate sentence in this case
was, at best, anbiguous. The court never instructed the jury as to
the effect of the Miine sentence, notw thstanding there being
conflicting argunents on the issue. The prosecutor told the jury,
in closing argunment, that it should disregard the Mii ne sentence
and focus on the Maryland sentence only. As we have seen, the

appel l ant's counsel argued just the opposite.?

3 The State raised the question of the appellant's future
danger ousness. It is interesting to note that the appellant's
response focused entirely on the effect of the Maryland
proceedi ngs. Wet her, and how, the M ne sentence was rel evant was,
at best, a secondary consideration. To the extent it was nentioned

at all, it was only by way of counsel's argunent. Indeed, it was
in the context of the pending jury sentence that the trial court
defined "life without parole"; whether that definition also applied

to the Maine sentence was left to the jury to determ ne and, then,
only by inplication.
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The ineffective assistance the appellant received was al so

prej udici al . It is inpossible to determne what the jury would
have done had counsel sought and received an instruction wth
regard to the Maine |life inprisonnment w thout parole sentence and
al so caused the trial court to respond to the jury's question
relative to the possibility of the appellant's release by
referencing the fact that the appellant was already serving a life
sentence without parole. That, based only on counsel's argunent,
at least one juror found the Maine |ife sentence w thout parole to

be a mtigating circunstance, is telling in that regard.



