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| respectfully dissent. 1In the instant case, the second jury
pol| established that the trial judge was correct in his assunption
that when juror nunber four responded to the jury pol
"reluctantly, yes," the juror "really wasn't reluctant and that
when he said yes, he neant yes." There is no reason why the judge
shoul d be reversed nerely because he conducted a second poll of the

jury without first sending themback to the jury room

LATTI SAW V. STATE
In Lattisaw v. State, 329 Md. 339, 619 A 2d 548 (1993),
after a verdict of guilty was returned as to both counts, Lattisaw
requested that the jury be polled. The clerk of the court asked
each juror whether his or her individual verdict was the sane as
the verdict of the jury as a whole. All responded, "yes, it is,"
except for juror Patricia Kiefer, who replied, "yes, wth
rel uctance." A bench conference was held and defense counsel
poi nted out for the record that the juror was visibly upset and
shaki ng her head as she responded. The prosecutor expressed no
obj ection to this proffer. The trial judge, believing he had no
di scretion to probe into the neaning of the juror's response,
sinmply enrolled the verdict. This Court reversed, holding that,
under the totality of circunmstances, the juror's response was
anbi guous and the trial judge had abused his discretion in failing
to "cure the anbiguity." Lattisaw, 329 Ml. at 346-47, 619 A 2d at

551-52. The Court al so suggested that, if a juror's response is
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anmbi guous, the judge should cure the anbiguity by either sending
the jury back to the jury room for further deliberations or by
further interrogating the juror in a non-coercive nmanner. | f,
however, the juror's response, under the totality of circunstances,
is determined by the judge not to be anbi guous then the judge may
accept the verdict.

The instant case is distinguishable fromlLattisaw. The judge,
in the instant case, assuned that the response was anbi guous and
cleared up any possible anmbiguity in a non-coercive nmanner by
having the clerk again poll the jury. Wen a jury is polled and
one juror responds "with reluctance, yes" or sonmething simlar, the
trial judge may get sone indication fromthe juror's tone, manner
of answering and deneanor that the juror is expressing uncertainty
about the decision or that the juror is nerely expressing
reluctance or unhappiness with having to render the decision.

The law in this area was well sumred up in an annotation,
"Juror's Reluctant, Equivocal, or Conditional Assent to
Verdict, On Polling, as Gound for Mstrial or New Trial in
Crimnal Case," 25 A L.R3d 1149 (1969, 1995 Cum Supp.). That
annotation, which was cited with approval in Lattisaw, states:

"It has been recogni zed that where the juror
i ndi cates nerely sone degree of reluctance or
reservation about the verdict, the proper
course of action depends largely upon the
discretion of the trial judge; that whether
the juror has given his free and voluntary

assent, or whether his reluctance to assent is
so strong that it is extrenely unlikely that
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he will ever voluntarily agree to the verdict,
nmust be determned by the trial judge not only
from the exact words used by the juror, but
from all the circunmstances, including the
juror's expression and deneanor; and that in
t he absence of extraordinary circunstances
conpelling a conclusion to the contrary, the
determ nation of the trial judge will not be
di sturbed on appeal." (Footnote omtted).

25 A'L.R 3d at 1151-52.

| F THE JUROR S RESPONSE WAS AMBI GUOUS THE TRI AL JUDGE TOOK PROPER
ACTI ON TO SECURE AN UNAMBI GUOUS RESPONSE FROM THE JUROR

The trial judge in the instant case, although not convinced
that the juror's response was anbi guous, assuned that it was and
took appropriate corrective action to have the juror render an
unanbi guous verdi ct. If a juror's response to the jury poll is
deened anbi guous, then the trial judge has the discretion to take
some non-coercive action to attenpt to secure an unanbi guous
response. See Lattisaw, supra.

When a juror gives an anbi guous response to a jury poll, two
responses by the trial judge were suggested by dicta in Lattisaw.
W sai d:

"To cure the anbiguity in Kiefer's
verdict, the trial court may have enployed
either of two options. The safest course
woul d be for the court to send the jury out
for further deliberations in accordance wth
Maryl and Rul e 4-327(e), supra, with the sinple
instruction that their verdict nust be
unani nous. Alternatively, the trial court may
attenpt to clarify the juror's anbiguous

response by questioning the juror directly.
In doing so, however, the court nust be
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careful not to influence or coerce the juror's
deci sion during the course of the questioning.

* * %

W believe, however, that a limted
exchange for the sole purpose of clarifying a
juror's anbi guous response nay be productive
in averting unwarranted further deliberation
and delay, where the juror in fact concurs
wth the verdict once the anbiguity is
resol ved. In State v. Frederick, 783 S. W2d
469 (M. App. 1990), for exanple, the court
wr ot e:

“Questioning about a juror's
verdict by a trial judge in open
court "need not be “inherently’
coercive." The review ng court mnust
di stingui sh between a court's effort
to elimnate confusion and its
attenpt to conpel an answer. The
trial court errs if it continues to
question a juror only after that
juror's answers clearly evince
di sagreenent wth the verdict.'
[(Citations omtted).]

ld. at 472, quoting State v. Jackson, 522



