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We are called on in this case to determ ne whet her evidence of
all eged prior abusive acts is admssible in a protective order
hearing pursuant to Maryland' s donestic violence statute, Maryl and
Code (1984, 1991 Repl. Vol., 1995 Supp.), Famly Law Article, 88 4-
501 through 4-516. W hold that such evidence is adm ssible in
[ ight of the remedial purpose of the donestic violence statute and

affirmthe decision of the circuit court.

l.

The instant case arose out of a petition for protection from
donmestic violence filed by Mrcia Coburn against her estranged
husband, WIlliam E. Coburn, Jr. The petition was filed pro se on
March 3, 1995 in the District Court of Miryland sitting in
Baltinmore City. It alleged that on February 25, 1995, M. Coburn
sl apped, punched, and threatened Ms. Coburn. M. Coburn also noted
in the space provided for "other injuries" that she had been the
victimof past abuse by M. Coburn sonetine in July of the previous
year, that an ex parte order had been granted and extended several
tinmes, and that M. Coburn had harassed her over the tel ephone at
her place of enpl oynent.

In response to Ms. Coburn's petition, the District Court
issued a tenporary ex parte order for protection from abuse and
schedul ed a final protective order hearing for March 10, 1995. The
court found that on February 25, 1995, M. Coburn shoved Ms. Coburn

against a car, hit her in the face open-handed, chased her, and
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t hen punched her in the back of her head. The judge also noted a
"history of abuse" on the ex parte order.

M. Coburn, although served with the ex parte order, failed to
appear at the March 10, 1995 protective order hearing. The
District Court granted a final protective order in favor of M.
Coburn effective through Septenber 26, 1995. The judge noted on
the order that on February 25, 1995, M. Coburn pushed, shoved,
punched, and threatened to shoot Ms. Coburn. The order did not,
however, nention any incidents of past abuse other than the
February 25, 1995 occurrence.

M. Coburn appealed the decision and a de novo protective
order hearing was held in the Grcuit Court for Baltinore Gty. In
addition to the all eged abuse occurring on February 25, 1995, the
Honorable Kathleen O Ferrall Friedman heard testinony from M.
Coburn concerning alleged prior instances of abuse occurring on
July 3, July 25, and Novenber 9 of 1994.! A police officer who
w tnessed part of the Novenber 9, 1994 incident also testified.
M. Coburn repeatedly objected to the adm ssion of evidence of past
abuse, but the judge allowed the testinony. Judge Friednman asked,

"do you understand this is not a crimnal case, that this is a

IMs. Coburn testified at the hearing that on July 3, 1994, M.
Coburn punched her in the face and threw her down a flight of
stairs. M. Coburn also alleged that on July 25, 1994, M. Coburn
made harassing tel ephone calls at her work threatening to kill her.
Finally, M. Coburn testified that on Novenber 9, 1994, M. Coburn
attenpted to run her off the Baltinore Beltway.
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donmestic violence case? Prior injuries that have been caused by
t he sanme respondent are relevant in a donestic violence case." At
the conclusion of the hearing, the court found in favor of M.
Coburn and granted her request for protection. The judge
summari zed her findings on the protective order as follows: "On
2/ 25/ 95 [M. Coburn] hit, punched and threatened [Ms. Coburn]. On
previ ous occasions he has abused her and put her safety in
| eopardy. "

M. Coburn petitioned for a wit of certiorari to this Court,
contending that the issue before Judge Friednan was limted to
whet her M. Coburn abused Ms. Coburn on February 25, 1995 and that
accordingly, evidence of alleged instances of prior abuse was
i nadm ssible. W granted certiorari to consider whether a trial
judge may admt evidence of alleged prior abuse in a protective
order hearing under the donestic violence statute. W hold that
due to the renedial, preventive purpose of this |egislation,
evi dence of alleged past abuse is highly relevant to establish the
need for protection and the appropriate renedy, and thus is

adm ssible in a protective order hearing.

.
Prelimnarily, we note that the instant case is nobot because
the final protective order at issue expired on Septenber 26, 1995.
A case is noot when there is no longer an existing controversy

between the parties at the tine it is before the court so that the
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court cannot provide an effective renmedy. Robinson v. Lee, 317 M.
371, 375, 564 A 2d 395, 397 (1989). Cenerally, a npot case is
di sm ssed without our deciding the nerits of the controversy.
State v. Peterson, 315 MI. 73, 82, 553 A 2d 672, 677 (1989). This
Court in rare instances, however, may address the nerits of a npot
case if we are convinced that the case presents unresol ved issues
in matters of inportant public concern that, if decided, wll
establish a rule for future conduct. See Peterson, 315 Mi. at 82-
83, 553 A 2d at 677. W stated in Lloyd v. Supervisors of
El ections, 206 Md. 36, 111 A .2d at 379 (1954), that if "the matter
involved is likely to recur frequently" and "the sanme difficulty
whi ch prevented the appeal at hand from being heard in tine is
likely again to prevent a decision,”" we would be justified in
deciding a noot issue. 206 Md. at 43, 111 A 2d at 382.

We exercise our discretion to decide the issue raised in the
instant case because it is likely to recur frequently but wll
escape judicial review by this Court due to the limted duration of
protective orders. See 8 4-506(Qg)(protective orders not to exceed
200 days in duration).? In addition, the issue involves
construction of a statute routinely applied by courts of this
state, and our interpretation of it wIll assist judges in

determ ning whether victins of abuse are in need of protection

2Unl ess otherwi se provided, all statutory citations herein are
to Maryl and Code (1984, 1991 Repl. Vol., 1995 Supp.), Famly Law
Article.
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See Peterson, 315 Md. at 85, 553 A 2d at 678. Because the issue is
of public inportance, we find nore than adequate justification in

proceeding to review the nerits.

[T,

A
Donestic violence is the | eading cause of injury to wonen in
this country.® Elizabeth M Schneider, The Viol ence of Privacy, 23
ConN. L. Rev. 973, 981 (1991). According to sone estimates, there
are approximately four mllion incidents of donestic violence
agai nst wonen annual ly. Devel opnents in the Law -- Legal Responses
to Donestic Violence, 106 Harv. L. ReEv. 1498, 1501 (1993). The
probl em of domestic abuse, however, renained |largely ignored by our
society until the last two decades, when national efforts toward
| egal and social reformbegan to surface. See Devel opnments in the

Law, 106 Harv. L. Rev. at 1502, 1505 n.1; Catherine F. Kl ein and

3Al though we recognize that nmen can also be victins of
domestic abuse, it is clear that in the vast magjority of cases, the
victins are female. Developnents in the Law -- Legal Responses to
Donestic Violence, 106 Harv. L. Rev. 1498, 1501 n.1 (1993);
Catherine F. Klein and Leslye E. Oloff, Providing Legal Protection
for Battered Wnen: An Analysis of State Statutes and Case Law, 21
HorsTRA L. ReEv. 801, 808 (1993). It has been suggested that between
one-third and one-half of all female nmurder victins are killed by
their male partners, conpared with a nere four percent of male
victins, and between 22 and 35 percent of all injuries in emergency
roomvisits by females are from donestic assaults. Nancy G bbs,
"Til Death Do Us Part, Timg, Jan. 18, 1993, at 38, 41. W do not
in any way nean to dimnish the severity of abuse of male victins.
Clearly, our interpretation of the donestic violence statute in the
i nstant case is gender-neutral.
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Leslye EE. Oloff, Providing Legal Protection for Battered Wnen: An
Anal ysis of State Statutes and Case Law, 21 HorsTRA L. Rev. 801, 810
(1993). Since then, donestic abuse has gai ned w despread public
attention. Soci al service agencies devel oped battered wonen's
shelters and hotlines, and state |egislatures recognized that
domestic violence needed to be adequately addressed.* See The

Vi ol ence of Privacy, 23 Cownw. L. Rev. at 974.

B.

It is against this background that in 1980 the Maryl and
General Assenbly enacted the domestic violence statute (the
statute). 88 4-501 through 4-516.° The statute grants courts the
power to issue civil protection orders, which can prohibit a
perpetrator of donestic violence from anong other things, abusing,

contacting or harassing the victim® See 88 4-505 and 4-506.

“We note that despite the significant progress that has been
made in the donestic violence arena, there is still anple roomfor
further legal and social reform Donestic abuse remains a
preval ent national problemtoday.

The statute was enacted by Chapter 887 of the Acts of 1980
and was originally codified as Ml. Code (1974, 1980 Repl. Vol.
1980 Supp.), Courts & Judicial Proceedings Art., 88 4-501 through
4-506. In 1984, the statute was repeal ed by Chapter 296, § 1 of
the Acts of 1984, and was reenacted in the Famly Law Article, 88
4-501 through 4-516.

5The CGeneral Assenbly further evinced its understanding of the
serious and potentially life-threatening situations that victins of
donesti c abuse face by inplenenting a state-w de programto provide
shelter, counseling, information, referral and rehabilitation to
victins of donestic violence and their children. See 88 4-513
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Through the statute, victins of donestic abuse are offered access
to the judicial systemto seek energency relief and protection from
their abusers. It has been reported that fourteen-thousand victins
sought relief from abuse through filing petitions for tenporary
protective orders in the courts of this state in 1994 al one.
Christina Asquith, Domestic Abuse Cases Miultiply, THE BALTI MORE SWN,
Novenber 5, 1995, at 1C, col. 7.

The purpose of the domestic abuse statute is to protect and
"aid victins of donestic abuse by providing an imediate and
effective" renmedy. Barbee v. Barbee, 311 M. 620, 623, 537 A 2d
224, 225 (1988). The statute provides for a wide variety and scope
of available renedi es designed to separate the parties and avoid
future abuse. Thus, the primary goals of the statute are
preventive, protective and renedial, not punitive. The legislature
did not design the statute as punishnment for past conduct; it was

instead intended to prevent further harmto the victim

C.

The statute defines "abuse" as an act that causes serious
bodily harm or places a person eligible for relief in fear of
i mm nent serious bodily harm battery, assault and battery, rape,
sexual offense, or false inprisonment. 8 4-501(b)(1). Individuals

at risk of donestic violence are covered under the statute as

t hrough 516.
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"person[s] eligible for relief" and include current or forner
spouses, cohabitants, relatives by blood, marriage or adoption
parents, stepparents, children or stepchildren, individuals who
reside or resided with an all eged abuser for at |east 90 days out
of the last year before filing a petition, vulnerable adults, and
i ndi viduals who have a child in common with an all eged abuser. 8§
4-501(h).

Section 4-504 of the statute authorizes a person eligible for
relief (petitioner) to file a petition alleging abuse agai nst the
al | eged abuser (respondent)’ and requesting i nedi ate and tenporary
relief fromthe violence.® § 4-504(a). A petition may be filed in
either a circuit court or District Court. 8§ 4-501(d). The statute
requires that the petition be under oath, 8 4-504(b)(i), include
information of prior or pending action between the parties in any
court, provide the nature and extent of the abuse for which relief
i s being sought, state any previous injury resulting from abuse by

t he respondent, and provi de the whereabouts of the respondent, if

‘Because under the statute, the term "petitioner" refers to
the person seeking protection fromdonestic violence, 8 4-501(i),
and the term"respondent” refers to the all eged abuser, 8§ 4-501(j),
we shall use these ternms and their corresponding definitions in
this opinion for the sake of clarity. Al though M. Coburn is
actually the Petitioner and M. Coburn is the Respondent on
petition for a wit of certiorari to this Court, we refer to them
as such only in our nandate.

8Filing a petition for protection fromabuse does not initiate
di vorce proceedi ngs, award permanent custody of children, issue a
restraining order, or file crimnal charges. Christopher L. Beard
and Jacqueline J. Judd, Victins No Mre: Changes in Donestic
Vi ol ence Law, 25 THE MARYLAND BAR JOURNAL 29, 30 (Jul y/ August 1992).
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known, to facilitate service. 8 4-504(b)(ii). The court can waive
the filing fee where appropriate. 8§ 4-504(c).

Since relief under the statute is designed to be available for
pro se applicants, standard petition forns are provided and kept
readily available by the courts.® These pre-printed forns aid
potential petitioners who are not famliar with the specific
requi renents of the statute. The forms provide space for a
petitioner to describe, inter alia, the alleged abusive act or acts
that occurred and any resulting injuries. A petitioner can then
check the desired types of relief on the back of the petition. In
addition, a petition formrequests that a petitioner include and
describe information "of other injuries the [r]espondent has caused
the victimin this case." Petition for Protection, Form DV-1.

Once a 8 4-504 petition is filed, the petitioner appears
before a judge for an ex parte hearing. 8§ 4-505(a)(1). At the

hearing, the presiding judge may enter a tenporary order to protect

°A special ad hoc conmittee, chaired by Judge Mary Ellen T.
Ri nehardt, Adm nistrative Judge of the District Court of Maryland
sitting in Baltinore Cty, was created by Chief Judge Robert C
Murphy in 1992 to address concerns over inplenentation of the
donestic violence statute. Martha F. Rasin, The New Donestic
Violence Law s Surprising Track Record, 26 THE MARYLAND BAR JOURNAL 30,
32 (Novenber/ Decenber 1993). The commttee devised a uniform set
of fornms for utilization by both the District and circuit courts to
i npl enent the donestic violence law. See id. These forns include:
Petition for Protection From Donestic Violence, Child Abuse,
Vul nerabl e Adult Abuse; Ex Parte Order for Protection from Abuse;
Protective Order; Petition to Modify/Rescind Protective Oder;
Order as to Rescission or Mdification; and Petition for Contenpt.
See JoHN F. FADER, || AND RicHARD J. G LBERT, MARYLAND FAM LY LAW at 283
(2d ed. Mchie 1995).
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a petitioner from abuse and grant energency relief if the judge
finds that there are "reasonable grounds"” to believe that abuse
occurred. 8 4-505(a)(1l). To support the allegations of abuse,
the victimmay present the court w th photographs, nedical records,
W tnesses, the victims own testinony or any other avail abl e proof.
See, e.qg., Christopher L. Beard and Jacqueline J. Judd, Victins No
More: Changes in Donestic Violence Law, 25 THE MARYLAND BAR JOURNAL 29,
30 (July/August 1992). The statute gives the court discretion to
determ ne whether to issue an ex parte protective order based on
the affidavit, testinony and other facts presented. |f abuse is
found, the judge may order that a respondent refrain from abusing,
contacting or harassing a petitioner, fromentering a petitioner's
resi dence and place of enploynent, and may additionally award
tenporary use and possession of the hone and tenporary custody of
any mnor children. 8 4-505(a)(2).

The tenporary order also states the tinme and date of a second
hearing to determne if a final protective order should be issued.
See 8§ 4-506(a) and (b). The ex parte order expires a maxi mum of
seven days after a | aw enforcenent officer serves a respondent, and
can be extended only up to 30 days in order to effectuate service
on the respondent. See 8§ 4-505(b) and (c). It is not until the
second, full hearing, held within seven days of service of the
tenporary order on the respondent, that the court can grant

extended relief to the victimfor up to 200 days. See 8 4-506(09).
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At the second hearing, the alleged abuser is given an
opportunity to contest the allegations of abuse and be heard on the
i ssue of whether a final protective order should be granted to the
petitioner. 8 4-506(a). Even if the respondent fails to appear at
the hearing, as in the instant case, the court may issue a final
protective order based on evidence presented by the petitioner, as
long as the respondent has been served with the tenporary
protective order or the court otherw se has personal jurisdiction
over the respondent. See 8 4-506 (c)(1).

The court is authorized to grant a final protective order, not
to exceed 200 days, 8 4-506(g), if the court finds by clear and
convi nci ng evidence that abuse occurred. § 4-506(c)(1)(ii). The
court may, in addition to ordering any or all of the renedies
avail able for the tenporary order, establish tenporary visitation
with a mnor child, direct the respondent to participate in a
donmestic violence program or counseling, award energency famly
mai nt enance and tenporary use and possession of a jointly owned
vehi cl e, and order the respondent to pay court costs. 8 4-506(d).

The statute provides for nodification or rescission of the
protective order wwthin the duration of the order after notice to
both parties and a hearing. 8 4-507(a). A de novo appeal in the
circuit court from the District Court's order is available to
either a petitioner or respondent. 8 4-507(b)(2). See al so

Bar bee, supra. The District Court protective order remains in
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effect pending appeal. See Maryland Rule 7-112(b).

V.
A

To determ ne whet her evidence of past abuse is adm ssible in
a protective order hearing, it is essential that we look to the
| egislature's purpose in adopting the donestic violence statute.
This Court has nmade clear that the cardinal rule in construing any
statute is to ascertain and effectuate the intent of the
| egi sl ature. Gaks v. Connors, 339 Md. 24, 35, 660 A 2d 423, 429
(1995). The primary source fromwhich to determne this intent is
the | anguage of the statute itself. Vest v. G ant Food Stores,
Inc., 329 Md. 461, 466, 620 A 2d 340, 342 (1993). In seeking out
the legislative intent, we examne the statute as a whole,
considering the interrelationship or connection anong all of its
provi si ons. Vest, 329 M. at 466-67, 620 A 2d at 342.
Furthernore, renedial statutes are to be liberally construed to
"suppress the evil and advance the renedy.” Harrison v. Pilli, 321
Ml. 336, 341, 582 A 2d 1231, 1234 (1990). Wth these principals in
mnd, we turn to the donmestic violence statute.

Section 4-506 does not specifically address what evidence is
adm ssible in a final protective order hearing. It provides that
"if the court finds by clear and convincing evidence that the

al | eged abuse has occurred" it may grant a protective order. § 4-
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506(c)(1)(ii)(enmphasis added). This section also lists a nunber of
factors for a judge to assess in determning whether to order a
respondent to vacate the hone, 8§ 4-506(e), and includes "the
hi story and severity of abuse in the relationship between the
respondent and any person eligible for relief.” 8§ 4-
506(e) (5) (enphasi s added). The only other |anguage concerning
evidence found in the statute provides that a petition for
tenporary relief from abuse shall include information concerning
"the nature and extent of the abuse for which the relief is being
sought, including information known to the petitioner concerning
previous injury resulting from abuse by the respondent.” 8 4-
504(b)(ii1)(1) (enphasis added). The I|anguage found in both
sections indicates that the |egislature recognized the inportance
of evidence of a pattern of abuse in determining the need for
protection against future abuse. To allow evidence of past injury
to be admtted at the ex parte hearing for tenporary relief, but
preclude its introduction at the final protective order hearing
would be illogical and in contradiction with the principles of
statutory construction outlined above. To deprive a petitioner of
the use of that evidence to show the need for appropriate renedies,
ot her than vacation of the home, would also be illogical and would
totally eviscerate the preventive purpose of the statute. I n
construing the statute as a whole, we believe the |egislature

i ntended for evidence of past abuse, in addition to evidence of the
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abuse that led to the filing of the ex parte petition, to be
adm ssible at both tenporary and final protective order hearings.
This result is consistent with the protective design of the
legislation and works to "suppress the evil and advance the

remedy."” See Harrison, 321 Md. at 341, 582 A 2d at 1234.

B.

We next address M. Coburn's argunent that evidence of alleged
past abuse between a petitioner and respondent is irrelevant in a
final protective order hearing because the only question at issue
i s whether the one incident of abuse that led to the filing of the
ex parte petition occurred. W disagree with M. Coburn.

The purpose of the final protective order hearing is to
determ ne whether a final protective order should be issued, not
solely to prove that a single act of abuse occurred. In
determ ning whether to issue a protective order, the judge should
consider not only evidence of the nost recent incident of abuse,
but prior incidents which my tend to show a pattern of abuse.
Al |l egations of past abuse provide the court wth additional
evi dence that may be relevant in assessing the seriousness of the
abuse and determ ning appropriate renedies. The | egislature
expressly recogni zed this by including the history of abuse between
the parties as a factor in ordering at |east one renedy, vacation

of the honme. See § 4-506(e)(5). Admtting prior acts of abuse
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aids in assessing the need for imediate and future protection

The fact that there is a history of prior abusive acts inplies that
there is a stronger likelihood of future abuse. See Cruz-Foster v.
Foster, 597 A 2d 927, 930 (D.C. App. 1991)("[A] defendant's past
conduct is inportant evidence -- perhaps the nost inportant -- in
predicting his probable future conduct."); Providing Lega

Protection For Battered Wnen, 21 HorsTRA L. REv. at 900 ("Due to the
cyclical nature of donestic violence, introduction of evidence of
the relationship's history of abuse ... is vital in allowing a
court to fully conmprehend the risk posed to a particular
petitioner.")(footnote omtted). Thus, there is a correspondi ng
need for nore severe renedies.

One act of abuse may not warrant the sanme renmedy as if there
is a pattern of abuse between the parties. Different renedies are
required when there has been an isolated act of abuse that is
unlikely to recur, as conpared to an egregious act of abuse
preceded by a pattern of abuse. The nore abuse that occurred in
the past, the higher the |ikelihood that future acts of abuse w |
occur and thus, the need for greater protective neasures. Thus,
the statute appropriately gives discretion to the trial judge to
choose from a wide variety of available renedies in order to
determne what is appropriate and necessary according to the
particular facts of that case. See § 4-506(d). Evidence of prior

incidents of abuse is therefore highly relevant both in assessing
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whet her or not to issue a protective order and in determ ni ng what
type of renedies are appropriate under the circunstances. See
Provi ding Legal Protection For Battered Wnen, 21 HorFsSTRA L. ReEv. at
901.

W believe that excluding evidence of past abuse would viol ate
t he fundanental purpose of the statute, which is to prevent future
abuse. The statute was not intended to be punitive. |Its primry
aim is to protect victins, not punish abusers. Whet her a
respondent has previously abused a petitioner is inportant and
probative evidence in determning the appropriate renedies.
Protective orders are based on the prem se that a person who has
abused before is likely to do so again, and the state should offer
the victimprotection fromfurther violence.

In holding that evidence of past abuse is relevant in
determ ning the present need for a protective order, this Court
follows the trend of many jurisdictions. See Ouz-Foster, 597 A 2d
at 930 (considering past history of abuse to be critical in
det erm ni ng whet her "good cause" exists for extending a protective
order); Boniek v. Boniek, 443 N W2d 196, 198 (Mnn. C. App.
1989) (" Past abusi ve behavi or, although not dispositive, is a factor
in determning cause for protection."); Parkhurst v. Parkhurst, 793
S.W2d 634, 637 (M. C. App. 1990)(noting that trial court
determ nes potential for violence based in part on past incidents

of abuse or threatened abuse); Roe v. Roe, 601 A 2d 1201, 1208
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(N.J. Super. App. Dv. 1992)(recognizing that a history of donmestic
vi ol ence between the parties is an evidentiary consideration under
donestic violence statute); Steckler v. Steckler, 492 NW2d 76, 81
(N.D. 1992)("[P]ast actions act as rel evant and pragmatic evi dence
in assisting the court's determ nati on of whether donestic viol ence
is actual or immnent"” and the court may consider past action as
evi dence "of what m ght occur in the future."); Snyder v. Snyder,
629 A 2d 977, 981-82 (Pa. Super. C. 1993)(holding that incidents
of prior abuse are admssible in protective order hearings even if
not pleaded in original petition); Strollo v. Strollo, 828 P.2d
532, 535 (Uah App. 1992)(holding that individuals who are
"reasonably in fear of physical harmresulting from past conduct
coupled with a present threat of future harnmt are protected by the
protective order statute). See also Providing Legal Protection For

Battered Wnen, 21 HorsTRA L. Rev. at 900- 04.

C.

Alternatively, M. Coburn argues that evidence of prior
abusive acts is inadm ssible under Mi. Rule 5-404(b). The rule
prohi bits adm ssion of evidence of prior bad acts to prove that the
person acted in conformty with those acts, subject to certain
exceptions. W hold that this rule is inapplicable here because
the purpose of admtting evidence of prior abuse in a donestic

vi ol ence protective order hearing is not to prove that a respondent
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has acted in conformty with those prior acts, but instead to prove
the |likelihood of future abuse.?'

The policy consideration underlying the general prohibition
agai nst adm ssion of evidence of prior crimes or bad acts is that
such evidence tends to prejudi ce the defendant because the trier of
fact will inproperly use the evidence to determne the ultimte
issue of guilt. See Acuna v. State, 332 MI. 65, 75, 629 A 2d 1233,
1238 (1993). This rationale does not apply in a civil protective
order hearing where the ultinmate issue is what, if any, renedy is
necessary to protect the petitioner based on the |ikelihood of
future abuse. Evidence of past abusive acts is adm ssible to show
that abuse is likely to recur and to help the court determ ne what
remedies will adequately prevent future abuse. Hence, MI. Rule 5-
404(b) is inapplicable and evidence of prior incidents of abuse is
adm ssi bl e.

Al t hough not raised by Ms. Coburn, we note that evidence of
specific past acts nay be adm ssible under Mi. Rul e 5-405 because
a respondent's character as an abuser may be at issue, tending to
establish the potential for future abuse. See 1 MCorRM CK ON EVI DENCE
§ 187, at 789-91 (John W Strong ed., 4th ed. 1992). Section (b)

of Ml. Rule 5-405 provides that "[i]n cases in which character or

'\ need not consider whet her evidence of prior abuse may be
adm ssi bl e under Maryl and Rul e 5-404(b) for purposes such as proof
of notive, intent, or absence of m stake or accident. See 5 LYNN
McLAIN, MRRYLAND EViDENCE § 404.5, at 353 (1987).
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a trait of character of a person is an essential elenent of a
charge, claim or defense, proof may also be made of relevant

specific instances of that person's conduct."

D.

Lastly, M. Coburn asserts that he was deni ed due process of
| aw because he was not given notice that evidence of alleged prior
abusive acts would be introduced at the hearing. Ms. Coburn
responds in her brief that "M. Coburn did not request a
continuance at trial to allow him additional tine to prepare a
response to the allegations of past abuse.”™ There nmay be instances
where there is no advance notice of the introduction of alleged
prior abusive acts and due process nmay require a brief recess to
allow tinme for a respondent to call w tnesses or acquire evidence
to rebut or defend against those allegations.! See, e.g., Snyder,
629 A 2d at 982 n.3. In general, however, a respondent is put on

notice that acts of alleged past abuse can be introduced at a

HAl though a court may, in its discretion, grant a brief recess
so that a respondent can secure proffered evidence or testinony,
t he court nust be cogni zant of the problens a recess or continuance
m ght cause a petitioner. See generally Providing Legal Protection
for Battered Wnen, 21 HorsTRA L. Rev. at 1056-57. The protective
order hearing cones before the court upon the expiration of the
tenporary ex parte order and therefore a petitioner would be
wi thout judicial protection if the court were to grant an extended
continuance. Accordingly, when lack of notice could prejudice a
respondent, the judge should generally grant the briefest recess or
conti nuance necessary to permt the respondent to sumons proffered
rebuttal wi tnesses or secure proffered rebuttal evidence.
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protective order hearing when a petitioner files an ex parte
petition for protection. A petitioner should also, whenever
possible, allege all instances of past abuse on the ex parte
petition that m ght be offered in |ater court hearings.

Failure to list every allegation of past abuse wll not
prevent such evidence from being admtted. Such a requirenent
woul d pl ace a burden too onerous on a petitioner filing pro se. W
hold that generally, an ex parte petition should indicate prior
i ncidents of abuse to serve as a formof notice to the respondent,
but the absence of that information will not preclude a petitioner
fromintroduci ng evidence of prior incidents of abuse absent clear
prejudice to the respondent. Such prejudice was not established in
the case sub judice.

In the instant case, M. Coburn alleged on the ex parte
petition that previous abusive acts by M. Coburn included:
"[al]buse in July conplaint nunber 94-1840636, Ex parte taken
extended four tines. [ M. Coburn] evaded service at work.
Tel ephone m suse conpl aint by ny enployer 7/25/94." |In addition,
the judge noted a "[h]istory of abuse. Crinfinal] charges filed
and cross-conplaint” on the ex parte order. Under these particul ar
ci rcunstances, M. Coburn had sufficient notice that sone evidence
of prior abuse would be introduced. Al though Ms. Coburn's petition
should not be used as a nodel, it adequately averred that M.

Coburn had previously threatened to or did abuse her in the past.
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V.

W hold that allegations of a prior history of abuse are
adm ssible at a protective order hearing regardl ess of whether such
all egations were sufficiently pleaded in the original petition for
protection. W do not believe the legislature intended to limt
the evidence at a protective order hearing to the specific
allegation of abuse that led to the filing of the ex parte
petition. Such a result would be directly contrary to the renedi al
and preventive purpose of the statute. Evidence of past abuse is
often the nost indicative evidence of the likelihood of future
abuse. Such evidence assists a judge in understanding the context
in which the present allegation of abuse occurred and hel ps that
judge fornulate an appropriate renmedy in order to adequately
protect the victim
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We are called on in this case to determ ne whet her evidence of
all eged prior abusive acts is admssible in a protective order
hearing pursuant to Maryland' s donestic violence statute, Maryl and
Code (1984, 1991 Repl. Vol., 1995 Supp.), Famly Law Article, 88 4-
501 through 4-516. W hold that such evidence is adm ssible in
[ ight of the remedial purpose of the donestic violence statute and

affirmthe decision of the circuit court.

l.

The instant case arose out of a petition for protection from
donmestic violence filed by Mrcia Coburn against her estranged
husband, WIlliam E. Coburn, Jr. The petition was filed pro se on
March 3, 1995 in the District Court of Miryland sitting in
Baltinmore City. It alleged that on February 25, 1995, M. Coburn
sl apped, punched, and threatened Ms. Coburn. M. Coburn also noted
in the space provided for "other injuries" that she had been the
victimof past abuse by M. Coburn sonetine in July of the previous
year, that an ex parte order had been granted and extended several
tinmes, and that M. Coburn had harassed her over the tel ephone at
her place of enpl oynent.

In response to Ms. Coburn's petition, the District Court
issued a tenporary ex parte order for protection from abuse and
schedul ed a final protective order hearing for March 10, 1995. The
court found that on February 25, 1995, M. Coburn shoved Ms. Coburn

against a car, hit her in the face open-handed, chased her, and
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t hen punched her in the back of her head. The judge also noted a
"history of abuse" on the ex parte order.

M. Coburn, although served with the ex parte order, failed to
appear at the March 10, 1995 protective order hearing. The
District Court granted a final protective order in favor of M.
Coburn effective through Septenber 26, 1995. The judge noted on
the order that on February 25, 1995, M. Coburn pushed, shoved,
punched, and threatened to shoot Ms. Coburn. The order did not,
however, nention any incidents of past abuse other than the
February 25, 1995 occurrence.

M. Coburn appealed the decision and a de novo protective
order hearing was held in the Grcuit Court for Baltinore Gty. In
addition to the all eged abuse occurring on February 25, 1995, the
Honorable Kathleen O Ferrall Friedman heard testinony from M.
Coburn concerning alleged prior instances of abuse occurring on
July 3, July 25, and Novenber 9 of 1994.'2 A police officer who
w tnessed part of the Novenber 9, 1994 incident also testified.
M. Coburn repeatedly objected to the adm ssion of evidence of past
abuse, but the judge allowed the testinony. Judge Friednman asked,

"do you understand this is not a crimnal case, that this is a

2M5. Coburn testified at the hearing that on July 3, 1994, M.
Coburn punched her in the face and threw her down a flight of
stairs. M. Coburn also alleged that on July 25, 1994, M. Coburn
made harassing tel ephone calls at her work threatening to kill her.
Finally, Ms. Coburn testified that on Novenber 9, 1994, M. Coburn
attenpted to run her off the Baltinore Beltway.
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donmestic violence case? Prior injuries that have been caused by
t he sanme respondent are relevant in a donestic violence case." At
the conclusion of the hearing, the court found in favor of M.
Coburn and granted her request for protection. The judge
summari zed her findings on the protective order as follows: "On
2/ 25/ 95 [M. Coburn] hit, punched and threatened [Ms. Coburn]. On
previ ous occasions he has abused her and put her safety in
| eopardy. "

M. Coburn petitioned for a wit of certiorari to this Court,
contending that the issue before Judge Friednan was limted to
whet her M. Coburn abused Ms. Coburn on February 25, 1995 and that
accordingly, evidence of alleged instances of prior abuse was
i nadm ssible. W granted certiorari to consider whether a trial
judge may admt evidence of alleged prior abuse in a protective
order hearing under the donestic violence statute. W hold that
due to the renedial, preventive purpose of this |egislation,
evi dence of alleged past abuse is highly relevant to establish the
need for protection and the appropriate renedy, and thus is

adm ssible in a protective order hearing.

.
Prelimnarily, we note that the instant case is nobot because
the final protective order at issue expired on Septenber 26, 1995.
A case is noot when there is no longer an existing controversy

between the parties at the tine it is before the court so that the
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court cannot provide an effective renedy. Robinson v. Lee, 317 M.
371, 375, 564 A 2d 395, 397 (1989). Cenerally, a noot case is
di sm ssed without our deciding the nerits of the controversy.
State v. Peterson, 315 MI. 73, 82, 553 A 2d 672, 677 (1989). This
Court in rare instances, however, nmay address the nerits of a npot
case if we are convinced that the case presents unresol ved issues
in matters of inportant public concern that, if decided, wll
establish a rule for future conduct. See Peterson, 315 Mi. at 82-
83, 553 A 2d at 677. W stated in Lloyd v. Supervisors of
El ections, 206 Md. 36, 111 A .2d at 379 (1954), that if "the matter
involved is likely to recur frequently" and "the sanme difficulty
whi ch prevented the appeal at hand from being heard in tine is
likely again to prevent a decision,” we would be justified in
deciding a noot issue. 206 Md. at 43, 111 A 2d at 382.

We exercise our discretion to decide the issue raised in the
instant case because it is likely to recur frequently but wll
escape judicial review by this Court due to the limted duration of
protective orders. See 8 4-506(Qg)(protective orders not to exceed
200 days in duration).?® In addition, the issue involves
construction of a statute routinely applied by courts of this
state, and our interpretation of it wIll assist judges in

determ ning whether victins of abuse are in need of protection

BUnl ess otherwi se provided, all statutory citations herein are
to Maryl and Code (1984, 1991 Repl. Vol., 1995 Supp.), Famly Law
Article.
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See Peterson, 315 Md. at 85, 553 A 2d at 678. Because the issue is
of public inportance, we find nore than adequate justification in

proceeding to review the nerits.

[T,

A
Donestic violence is the | eading cause of injury to wonmen in
this country.! Elizabeth M Schnei der, The Viol ence of Privacy,
23 CowW. L. Rev. 973, 981 (1991). According to sone estinmates,
there are approximately four mllion incidents of donestic violence
agai nst wonen annual ly. Devel opnents in the Law -- Legal Responses
to Donestic Violence, 106 Harv. L. ReEv. 1498, 1501 (1993). The
probl em of domestic abuse, however, renained |largely ignored by our
society until the last two decades, when national efforts toward
| egal and social reformbegan to surface. See Devel opnments in the

Law, 106 Harv. L. Rev. at 1502, 1505 n.1; Catherine F. Kl ein and

1Al t hough we recognize that nen can also be victinms of
domestic abuse, it is clear that in the vast magjority of cases, the
victins are female. Developnents in the Law -- Legal Responses to
Donestic Violence, 106 Harv. L. Rev. 1498, 1501 n.1 (1993);
Catherine F. Klein and Leslye E. Oloff, Providing Legal Protection
for Battered Wnen: An Analysis of State Statutes and Case Law, 21
HorsTRA L. ReEv. 801, 808 (1993). It has been suggested that between
one-third and one-half of all female nmurder victins are killed by
their male partners, conpared with a nmere four percent of male
victins, and between 22 and 35 percent of all injuries in emergency
roomvisits by females are from donestic assaults. Nancy G bbs,
"Til Death Do Us Part, Timg, Jan. 18, 1993, at 38, 41. We do not
in any way nean to dimnish the severity of abuse of male victins.
Clearly, our interpretation of the donestic violence statute in the
i nstant case is gender-neutral.
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Leslye EE. Oloff, Providing Legal Protection for Battered Wnen: An
Anal ysis of State Statutes and Case Law, 21 HorsTRA L. Rev. 801, 810
(1993). Since then, donestic abuse has gai ned w despread public
attention. Soci al service agencies devel oped battered wonen's
shelters and hotlines, and state |egislatures recognized that
domestic violence needed to be adequately addressed.® See The

Vi ol ence of Privacy, 23 Cownw. L. Rev. at 974.

B
It is against this background that in 1980 the Maryl and
General Assenbly enacted the domestic violence statute (the
statute). 88 4-501 through 4-516.1° The statute grants courts the
power to issue civil protection orders, which can prohibit a
perpetrator of donestic violence from anong other things, abusing,

contacting or harassing the victim?!” See 88 4-505 and 4-506.

5\\¢ note that despite the significant progress that has been
made in the donestic violence arena, there is still anple roomfor
further legal and social reform Donestic abuse remains a
preval ent national problemtoday.

18The statute was enacted by Chapter 887 of the Acts of 1980
and was originally codified as Ml. Code (1974, 1980 Repl. Vol.
1980 Supp.), Courts & Judicial Proceedings Art., 88 4-501 through
4-506. In 1984, the statute was repeal ed by Chapter 296, § 1 of
the Acts of 1984, and was reenacted in the Famly Law Article, 88
4-501 through 4-516.

"The General Assenbly further evinced its understanding of the
serious and potentially life-threatening situations that victins of
domesti c abuse face by inplenenting a state-w de programto provide
shelter, counseling, information, referral and rehabilitation to
victins of donestic violence and their children. See 88 4-513
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Through the statute, victins of donestic abuse are offered access
to the judicial systemto seek energency relief and protection from
their abusers. It has been reported that fourteen-thousand victins
sought relief from abuse through filing petitions for tenporary
protective orders in the courts of this state in 1994 al one.
Christina Asquith, Domestic Abuse Cases Miultiply, THE BALTI MORE SWN,
Novenber 5, 1995, at 1C, col. 7.

The purpose of the domestic abuse statute is to protect and
"aid victins of donestic abuse by providing an imediate and
effective" renmedy. Barbee v. Barbee, 311 M. 620, 623, 537 A 2d
224, 225 (1988). The statute provides for a wide variety and scope
of available renedi es designed to separate the parties and avoid
future abuse. Thus, the primary goals of the statute are
preventive, protective and renedial, not punitive. The legislature
did not design the statute as punishnment for past conduct; it was

instead intended to prevent further harmto the victim

C.

The statute defines "abuse" as an act that causes serious
bodily harm or places a person eligible for relief in fear of
i mm nent serious bodily harm battery, assault and battery, rape,
sexual offense, or false inprisonment. 8 4-501(b)(1). Individuals

at risk of donestic violence are covered under the statute as

t hrough 516.
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"person[s] eligible for relief" and include current or forner
spouses, cohabitants, relatives by blood, marriage or adoption

parents, stepparents, children or stepchildren, individuals who
reside or resided with an all eged abuser for at |east 90 days out
of the last year before filing a petition, vulnerable adults, and
i ndi viduals who have a child in common with an all eged abuser. 8§
4-501(h).

Section 4-504 of the statute authorizes a person eligible for
relief (petitioner) to file a petition alleging abuse agai nst the
al | eged abuser (respondent)?!® and requesting i medi ate and tenporary
relief fromthe violence.® § 4-504(a). A petition nay be filed
in either a circuit court or District Court. 8 4-501(d). The
statute requires that the petition be under oath, 8 4-504(b) (i),
include information of prior or pending action between the parties
in any court, provide the nature and extent of the abuse for which
relief is being sought, state any previous injury resulting from

abuse by the respondent, and provide the whereabouts of the

18Because under the statute, the term"petitioner"” refers to
the person seeking protection fromdonestic violence, 8 4-501(i),
and the term"respondent” refers to the all eged abuser, 8§ 4-501(j),
we shall use these ternms and their corresponding definitions in
this opinion for the sake of clarity. Al though M. Coburn is
actually the Petitioner and M. Coburn is the Respondent on
petition for a wit of certiorari to this Court, we refer to them
as such only in our nandate.

BFiling a petition for protection fromabuse does not initiate
di vorce proceedi ngs, award permanent custody of children, issue a
restraining order, or file crimnal charges. Christopher L. Beard
and Jacqueline J. Judd, Victins No Mre: Changes in Donestic
Vi ol ence Law, 25 THE MARYLAND BAR JourRNAL 29, 30 (Jul y/ August 1992).
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respondent, if known, to facilitate service. 8 4-504(b)(ii). The
court can waive the filing fee where appropriate. 8 4-504(c).
Since relief under the statute is designed to be available for
pro se applicants, standard petition forns are provided and kept
readily available by the courts.? These pre-printed forns aid
potential petitioners who are not famliar with the specific
requi renents of the statute. The fornms provide space for a
petitioner to describe, inter alia, the alleged abusive act or acts
that occurred and any resulting injuries. A petitioner can then
check the desired types of relief on the back of the petition. 1In
addition, a petition formrequests that a petitioner include and
describe information "of other injuries the [r]espondent has caused
the victimin this case." Petition for Protection, Form DV-1.
Once a 8 4-504 petition is filed, the petitioner appears
before a judge for an ex parte hearing. 8§ 4-505(a)(1). At the

hearing, the presiding judge may enter a tenporary order to protect

20A special ad hoc conmittee, chaired by Judge Mary Ellen T.
Ri nehardt, Adm nistrative Judge of the District Court of Maryland
sitting in Baltinore Cty, was created by Chief Judge Robert C.
Murphy in 1992 to address concerns over inplenentation of the
donestic violence statute. Martha F. Rasin, The New Donestic
Violence Law s Surprising Track Record, 26 THE MARYLAND BAR JOURNAL 30,
32 (Novenber/ Decenber 1993). The commttee devised a uniform set
of fornms for utilization by both the District and circuit courts to
i npl enent the donmestic violence law. See id. These forns include:
Petition for Protection From Donestic Violence, Child Abuse,
Vul nerabl e Adult Abuse; Ex Parte Order for Protection from Abuse;
Protective Order; Petition to Modify/Rescind Protective Oder;
Order as to Rescission or Mdification; and Petition for Contenpt.
See JoHN F. FADER, || AND RicHARD J. G LBERT, MARYLAND FAM LY LAW at 283
(2d ed. Mchie 1995).
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a petitioner from abuse and grant energency relief if the judge
finds that there are "reasonable grounds"” to believe that abuse
occurred. 8 4-505(a)(1l). To support the allegations of abuse,
the victimmay present the court w th photographs, nedical records,
W tnesses, the victims own testinony or any other avail abl e proof.
See, e.qg., Christopher L. Beard and Jacqueline J. Judd, Victins No
More: Changes in Donestic Violence Law, 25 THE MARYLAND BAR JOURNAL 29,
30 (July/August 1992). The statute gives the court discretion to
determ ne whether to issue an ex parte protective order based on
the affidavit, testinony and other facts presented. |f abuse is
found, the judge may order that a respondent refrain from abusing,
contacting or harassing a petitioner, fromentering a petitioner's
resi dence and place of enploynent, and may additionally award
tenporary use and possession of the hone and tenporary custody of
any mnor children. 8 4-505(a)(2).

The tenporary order also states the tinme and date of a second
hearing to determne if a final protective order should be issued.
See 8§ 4-506(a) and (b). The ex parte order expires a maxi mum of
seven days after a | aw enforcenent officer serves a respondent, and
can be extended only up to 30 days in order to effectuate service
on the respondent. See 8§ 4-505(b) and (c). It is not until the
second, full hearing, held within seven days of service of the
tenporary order on the respondent, that the court can grant

extended relief to the victimfor up to 200 days. See 8 4-506(09).
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At the second hearing, the alleged abuser is given an
opportunity to contest the allegations of abuse and be heard on the
i ssue of whether a final protective order should be granted to the
petitioner. 8 4-506(a). Even if the respondent fails to appear at
the hearing, as in the instant case, the court may issue a final
protective order based on evidence presented by the petitioner, as
long as the respondent has been served with the tenporary
protective order or the court otherw se has personal jurisdiction
over the respondent. See 8 4-506 (c)(1).

The court is authorized to grant a final protective order, not
to exceed 200 days, 8 4-506(g), if the court finds by clear and
convi nci ng evidence that abuse occurred. § 4-506(c)(1)(ii). The
court may, in addition to ordering any or all of the renedies
avail able for the tenporary order, establish tenporary visitation
with a mnor child, direct the respondent to participate in a
donmestic violence program or counseling, award energency famly
mai nt enance and tenporary use and possession of a jointly owned
vehi cl e, and order the respondent to pay court costs. 8 4-506(d).

The statute provides for nodification or rescission of the
protective order wwthin the duration of the order after notice to
both parties and a hearing. 8 4-507(a). A de novo appeal in the
circuit court from the District Court's order is available to
either a petitioner or respondent. 8 4-507(b)(2). See al so

Bar bee, supra. The District Court protective order remains in
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effect pending appeal. See Maryland Rule 7-112(b).

V.
A

To determ ne whet her evidence of past abuse is adm ssible in
a protective order hearing, it is essential that we look to the
| egislature's purpose in adopting the donestic violence statute.
This Court has nmade clear that the cardinal rule in construing any
statute is to ascertain and effectuate the intent of the
| egi sl ature. Gaks v. Connors, 339 Md. 24, 35, 660 A 2d 423, 429
(1995). The primary source fromwhich to determne this intent is
the | anguage of the statute itself. Vest v. G ant Food Stores,
Inc., 329 Md. 461, 466, 620 A 2d 340, 342 (1993). In seeking out
the legislative intent, we examne the statute as a whole,
considering the interrelationship or connection anong all of its
provi si ons. Vest, 329 M. at 466-67, 620 A 2d at 342.
Furthernore, renedial statutes are to be liberally construed to
"suppress the evil and advance the renedy.” Harrison v. Pilli, 321
Ml. 336, 341, 582 A 2d 1231, 1234 (1990). Wth these principals in
mnd, we turn to the donmestic violence statute.

Section 4-506 does not specifically address what evidence is
adm ssible in a final protective order hearing. It provides that
"if the court finds by clear and convincing evidence that the

al | eged abuse has occurred" it may grant a protective order. § 4-
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506(c)(1)(ii)(enmphasis added). This section also lists a nunber of
factors for a judge to assess in determning whether to order a
respondent to vacate the hone, 8§ 4-506(e), and includes "the
hi story and severity of abuse in the relationship between the
respondent and any person eligible for relief.” 8§ 4-
506(e) (5) (enphasi s added). The only other |anguage concerning
evidence found in the statute provides that a petition for
tenporary relief from abuse shall include information concerning
"the nature and extent of the abuse for which the relief is being
sought, including information known to the petitioner concerning
previous injury resulting from abuse by the respondent.” 8 4-
504(b)(ii1)(1) (enphasis added). The I|anguage found in both
sections indicates that the |egislature recognized the inportance
of evidence of a pattern of abuse in determining the need for
protection against future abuse. To allow evidence of past injury
to be admtted at the ex parte hearing for tenporary relief, but
preclude its introduction at the final protective order hearing
would be illogical and in contradiction with the principles of
statutory construction outlined above. To deprive a petitioner of
the use of that evidence to show the need for appropriate renedies,
ot her than vacation of the home, would also be illogical and would
totally eviscerate the preventive purpose of the statute. I n
construing the statute as a whole, we believe the |egislature

i ntended for evidence of past abuse, in addition to evidence of the
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abuse that led to the filing of the ex parte petition, to be
adm ssible at both tenporary and final protective order hearings.
This result is consistent with the protective design of the
legislation and works to "suppress the evil and advance the

remedy."” See Harrison, 321 Md. at 341, 582 A 2d at 1234.

B.

We next address M. Coburn's argunent that evidence of alleged
past abuse between a petitioner and respondent is irrelevant in a
final protective order hearing because the only question at issue
i s whether the one incident of abuse that led to the filing of the
ex parte petition occurred. W disagree with M. Coburn.

The purpose of the final protective order hearing is to
determ ne whether a final protective order should be issued, not
solely to prove that a single act of abuse occurred. In
determ ning whether to issue a protective order, the judge should
consider not only evidence of the nost recent incident of abuse,
but prior incidents which my tend to show a pattern of abuse.
Al |l egations of past abuse provide the court wth additional
evi dence that may be relevant in assessing the seriousness of the
abuse and determ ning appropriate renedies. The | egislature
expressly recogni zed this by including the history of abuse between
the parties as a factor in ordering at |east one renedy, vacation

of the honme. See § 4-506(e)(5). Admtting prior acts of abuse
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aids in assessing the need for imediate and future protection

The fact that there is a history of prior abusive acts inplies that
there is a stronger likelihood of future abuse. See Cruz-Foster v.
Foster, 597 A 2d 927, 930 (D.C. App. 1991)("[A] defendant's past
conduct is inportant evidence -- perhaps the nost inportant -- in
predicting his probable future conduct."); Providing Lega

Protection For Battered Wnen, 21 HorsTRA L. REv. at 900 ("Due to the
cyclical nature of donestic violence, introduction of evidence of
the relationship's history of abuse ... is vital in allowing a
court to fully conmprehend the risk posed to a particular
petitioner.")(footnote omtted). Thus, there is a correspondi ng
need for nore severe renedies.

One act of abuse may not warrant the sanme renmedy as if there
is a pattern of abuse between the parties. Different renedies are
required when there has been an isolated act of abuse that is
unlikely to recur, as conpared to an egregious act of abuse
preceded by a pattern of abuse. The nore abuse that occurred in
the past, the higher the |ikelihood that future acts of abuse w |
occur and thus, the need for greater protective neasures. Thus,
the statute appropriately gives discretion to the trial judge to
choose from a wide variety of available renedies in order to
determne what is appropriate and necessary according to the
particular facts of that case. See § 4-506(d). Evidence of prior

incidents of abuse is therefore highly relevant both in assessing



-16-
whet her or not to issue a protective order and in determ ni ng what
type of renedies are appropriate under the circunstances. See
Provi ding Legal Protection For Battered Wnen, 21 HorFsSTRA L. ReEv. at
901.

W believe that excluding evidence of past abuse would viol ate
t he fundanental purpose of the statute, which is to prevent future
abuse. The statute was not intended to be punitive. |Its primry
aim is to protect victins, not punish abusers. Whet her a
respondent has previously abused a petitioner is inportant and
probative evidence in determning the appropriate renedies.
Protective orders are based on the prem se that a person who has
abused before is likely to do so again, and the state should offer
the victimprotection fromfurther violence.

In holding that evidence of past abuse is relevant in
determ ning the present need for a protective order, this Court
follows the trend of many jurisdictions. See Ouz-Foster, 597 A 2d
at 930 (considering past history of abuse to be critical in
det erm ni ng whet her "good cause" exists for extending a protective
order); Boniek v. Boniek, 443 N W2d 196, 198 (Mnn. C. App.
1989) (" Past abusi ve behavi or, although not dispositive, is a factor
in determning cause for protection."); Parkhurst v. Parkhurst, 793
S.W2d 634, 637 (M. C. App. 1990)(noting that trial court
determ nes potential for violence based in part on past incidents

of abuse or threatened abuse); Roe v. Roe, 601 A 2d 1201, 1208
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(N.J. Super. App. Dv. 1992)(recognizing that a history of donmestic
vi ol ence between the parties is an evidentiary consideration under
donestic violence statute); Steckler v. Steckler, 492 NW2d 76, 81
(N.D. 1992)("[P]ast actions act as rel evant and pragmatic evi dence
in assisting the court's determ nati on of whether donestic viol ence
is actual or immnent"” and the court may consider past action as
evi dence "of what m ght occur in the future."); Snyder v. Snyder,
629 A 2d 977, 981-82 (Pa. Super. C. 1993)(holding that incidents
of prior abuse are admssible in protective order hearings even if
not pleaded in original petition); Strollo v. Strollo, 828 P.2d
532, 535 (Uah App. 1992)(holding that individuals who are
"reasonably in fear of physical harmresulting from past conduct
coupled with a present threat of future harnmt are protected by the
protective order statute). See also Providing Legal Protection For

Battered Wnen, 21 HorsTRA L. Rev. at 900- 04.

C.

Alternatively, M. Coburn argues that evidence of prior
abusive acts is inadm ssible under Mi. Rule 5-404(b). The rule
prohi bits adm ssion of evidence of prior bad acts to prove that the
person acted in conformty with those acts, subject to certain
exceptions. W hold that this rule is inapplicable here because
the purpose of admtting evidence of prior abuse in a donestic

vi ol ence protective order hearing is not to prove that a respondent
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has acted in conformty with those prior acts, but instead to prove
the |likelihood of future abuse.?!

The policy consideration underlying the general prohibition
agai nst adm ssion of evidence of prior crimes or bad acts is that
such evidence tends to prejudi ce the defendant because the trier of
fact will inproperly use the evidence to determne the ultimte
issue of guilt. See Acuna v. State, 332 MI. 65, 75, 629 A 2d 1233,
1238 (1993). This rationale does not apply in a civil protective
order hearing where the ultinmate issue is what, if any, renedy is
necessary to protect the petitioner based on the |ikelihood of
future abuse. Evidence of past abusive acts is adm ssible to show
that abuse is likely to recur and to help the court determ ne what
remedies will adequately prevent future abuse. Hence, MI. Rule 5-
404(b) is inapplicable and evidence of prior incidents of abuse is
adm ssi bl e.

Al t hough not raised by Ms. Coburn, we note that evidence of
specific past acts nay be adm ssible under Mi. Rul e 5-405 because
a respondent's character as an abuser may be at issue, tending to
establish the potential for future abuse. See 1 MCorRM CK ON EVI DENCE
§ 187, at 789-91 (John W Strong ed., 4th ed. 1992). Section (b)

of Ml. Rule 5-405 provides that "[i]n cases in which character or

2'\\¢ need not consi der whether evidence of prior abuse may be
adm ssi bl e under Maryl and Rul e 5-404(b) for purposes such as proof
of notive, intent, or absence of m stake or accident. See 5 LYNN
McLAIN, MRRYLAND EViDENCE § 404.5, at 353 (1987).
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a trait of character of a person is an essential elenent of a
charge, claim or defense, proof may also be made of relevant

specific instances of that person's conduct."

D.

Lastly, M. Coburn asserts that he was deni ed due process of
| aw because he was not given notice that evidence of alleged prior
abusive acts would be introduced at the hearing. Ms. Coburn
responds in her brief that "M. Coburn did not request a
continuance at trial to allow him additional tine to prepare a
response to the allegations of past abuse.”™ There nmay be instances
where there is no advance notice of the introduction of alleged
prior abusive acts and due process nmay require a brief recess to
allow tinme for a respondent to call w tnesses or acquire evidence
to rebut or defend against those allegations.? See, e.g., Snyder,
629 A 2d at 982 n.3. In general, however, a respondent is put on

notice that acts of alleged past abuse can be introduced at a

2ZA t hough a court may, in its discretion, grant a brief recess
so that a respondent can secure proffered evidence or testinony,
t he court nust be cogni zant of the problens a recess or continuance
m ght cause a petitioner. See generally Providing Legal Protection
for Battered Wnen, 21 HorsTRA L. Rev. at 1056-57. The protective
order hearing cones before the court upon the expiration of the
tenporary ex parte order and therefore a petitioner would be
wi thout judicial protection if the court were to grant an extended
continuance. Accordingly, when lack of notice could prejudice a
respondent, the judge should generally grant the briefest recess or
conti nuance necessary to permt the respondent to sumons proffered
rebuttal wi tnesses or secure proffered rebuttal evidence.



-20-
protective order hearing when a petitioner files an ex parte
petition for protection. A petitioner should also, whenever
possible, allege all instances of past abuse on the ex parte
petition that m ght be offered in |ater court hearings.

Failure to list every allegation of past abuse wll not
prevent such evidence from being admtted. Such a requirenent
woul d pl ace a burden too onerous on a petitioner filing pro se. W
hold that generally, an ex parte petition should indicate prior
i ncidents of abuse to serve as a formof notice to the respondent,
but the absence of that information will not preclude a petitioner
fromintroduci ng evidence of prior incidents of abuse absent clear
prejudice to the respondent. Such prejudice was not established in
the case sub judice.

In the instant case, M. Coburn alleged on the ex parte
petition that previous abusive acts by M. Coburn included:
"[al]buse in July conplaint nunber 94-1840636, Ex parte taken
extended four tines. [ M. Coburn] evaded service at work.
Tel ephone m suse conpl aint by ny enployer 7/25/94." |In addition,
the judge noted a "[h]istory of abuse. Crinfinal] charges filed
and cross-conplaint” on the ex parte order. Under these particul ar
ci rcunstances, M. Coburn had sufficient notice that sone evidence
of prior abuse would be introduced. Al though Ms. Coburn's petition
should not be used as a nodel, it adequately averred that M.

Coburn had previously threatened to or did abuse her in the past.



-21-

V.

W hold that allegations of a prior history of abuse are
adm ssible at a protective order hearing regardl ess of whether such
all egations were sufficiently pleaded in the original petition for
protection. W do not believe the legislature intended to limt
the evidence at a protective order hearing to the specific
allegation of abuse that led to the filing of the ex parte
petition. Such a result would be directly contrary to the renedi al
and preventive purpose of the statute. Evidence of past abuse is
often the nost indicative evidence of the likelihood of future
abuse. Such evidence assists a judge in understanding the context
in which the present allegation of abuse occurred and hel ps that
judge fornulate an appropriate renmedy in order to adequately
protect the victim

JUDGVENT AFFI RVED.  COSTS TO BE
PAI D BY PETI TI ONER.




