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OPI Nl ON BY BELL, J.

FI LED: October 9, 1996
We granted certiorari in this case to consider whether,

pursuant to Baltinore Gty Code (1983 Repl. Vol. & 1993 Cum Supp.)
Article 28, 8 55(a)(1l), a tax levied on the "gross sales price" of
"sales for consunption” of electricity applies to certain charges
on the petitioners' nonthly electric bills that do not vary in
proportion to the anmount of electricity consunmed. On notion for
summary judgnent, the Maryland Tax Court concluded that the charges
at issue were not "sales for consunption” of electricity, and,
therefore, the Gty ordinance did not provide for their taxation.
The Circuit Court for Baltinmore Cty affirnmed the Tax Court's
deci si on. On appeal, the Court of Special Appeals reversed the

judgnment of the circuit court. Director of Finance v. Charles

Towers, 104 Md. App. 710, 657 A 2d 808 (1995). At the petitioners'
request, we granted the wit of certiorari. W shall affirmthe
j udgment of the internediate appellate court.

l.

The facts in this case are largely undisputed; indeed, nobst
were stipulated by the parties. Odinance 745 of the Mayor and
City Council of Baltinore, approved Decenber 23, 1946, was enacted
for the purpose of taxing, during 1947, inter alia, all sales for
consunption for nonresidential uses of artificial or natural gas

and electricity delivered in Baltinore City. Subsequent |y,
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Ordi nance 108 continued the tax for the succeeding years 1948-51.
It was codified in the Baltinmore City Code at Article 37, 876.
Thereafter, O dinance 88, permanently prescribing the utilities
tax, was approved Novenber 20, 1951. Al though that provision has
been anended frequently since 1951, including its scope, the
portion relevant to this appeal has renmained essentially

unchanged. ! Now codified in Article 28, 8 55 provides, in

!As originally enacted, the ordi nance provided:

Section 1. Be it ordained by the Mayor and
Gty Council of Baltinore, That during the
year 1947, there is hereby |evied and inposed
on all sales for consunption, except as nade
under the residential schedul es applicable to
the Gty of Baltinore on file with the Public
Servi ce Conm ssion of Maryl and (desi gnated
schedules R Cty, D. Cty and DH) of
artificial or natural gas and electricity
delivered in Baltinore City through pipes,
wires or conduits and on all sales of service
for the transm ssion of nessages by
non-residential tel ephones within the limts
of Baltinmore Cty, billed in 1947, a tax at
the rate of five percentum (5% upon the
gross sales price thereof. Every person,
firm or corporation maki ng any such
deliveries or sales within the Cty of
Baltinmore shall collect said tax fromthe
purchasers of said products or services and
report the same, under oath, on or before the
15t h day of the succeeding cal endar nonth to
the Gty Collector, upon forns to be supplied
by him and pay to the Gty Collector the
anount collected fromthe said purchasers
during the preceding cal endar nonth. The tax
i nposed by this ordinance shall not apply to
sales to the United States, the State of

Maryl and or the City of Baltinore, or any
agency of any of them nor shall it apply to
hospitals, churches, charitable institutions




pertinent part:

(a) (1) Artificial or nat ur al gas,
electricity, and steamrates. There is hereby
levied and inposed on all sales for
consunption of artificial or natural gas,
electricity and steam delivered in Baltinore
City through pipes, wires or conduits within
the limts of Baltinore City, hereinafter
referred to as "energy sales,” and billed
after the effective date hereof, a tax at the
rate of 8% upon the gross sales price thereof.

The nonthly electricity bills the taxpayers received from BGE
contai ned separately stated charges for each conponent of the gross

sales price of electricity as required by the Public Service

and ot her non-profit organizations.

The Gty Collector is hereby authorized
to adopt such rules and regul ations as may be
necessary to insure the collection of the tax
i nposed by this ordinance.

Sec. 2. And be it further ordained, That any
person, firmor corporation refusing or
failing to conply with the provisions of this
ordi nance, or making a fal se statenent or

i nproper return, and any purchaser of such
products or services refusing to pay the tax
i nposed by this ordinance, shall be guilty of
a m sdeneanor and upon conviction thereof, be
subject to a fine of not nore than Five
Hundred Dol | ars ($500.00) for each such

of f ense.

Sec. 3. And be it further ordai ned, That
this ordi nance shall take effect fromthe
date of its passage.
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Conmi ssion ("PSC').2? Accordingly, the total bill for electricity
sold to the taxpayers included the follow ng charges:

(1) Custoner Charge - is designed to recover
metering, billing, and other admnistrative
costs of BGE associated with the production

t ransm ssi on, distribution and sale of
el ectricity. It is billed based on a fixed
mont hly rate.

(2) Denand Charge - is designed to recover the
costs associated wth the equipnment and
facilities needed to produce, transmt, and
distribute electricity. It is billed by first
identifying the half-hour during the nonth in
which a consunmer's use of electricity was
greatest, as neasured in kilowatts, and then
mul ti plying the nunber of kilowatts consuned
by a fixed dollar anount.

(3) Energy Charge - is based on total energy
consunption during the nonth in kilowatt
hours. [3

(4) Fuel Rate Charge - is designed to recover
BCE' s fuel costs related to the electricity
sold by it. It is calculated by nultiplying
total kilowatt hour wusage for the billing

period by the dollar anount of the current

2According to the PSC, the reason the different cost
conponents are not conbined into a single commodity price is
because a nmulti-part rate allows a utility's total costs involved
in production and sale of electricity to be fairly allocated
anong the various classes of custoners it is obliged to serve.
Affidavit of Alan D. Hames, PSC Director of Rate Research &
Econom cs Di vi si on.

3In the case of residential custoners, and non-residenti al
custoners with nonthly electricity demands of |ess than 60
kilowatts, all costs, including the custoner and demand charges,
are included as part of the energy charge. The rate schedul e
applicable to the taxpayers in this case is Schedule G, GCeneral
Service Large - Electric, which is used only where a custoner has
established a nonthly demand of 60 kilowatts or nore.



fuel rate.[4

The Gty sales tax, pursuant to Art. 28, 8 55(a)(1), was collected
on the aggregate of the nonthly custoner charge, demand charge,
energy charge and fuel rate charge.

In 1991, each of the petitioners in this case, C & P Tel ephone
Co., Santoni's 1Inc., Charles Towers Partnership, Apartnent
Services, Inc., and United Holdings Co. Inc. ("the taxpayers")
filed separate clains with the respondent, the Director of Finance
for the Mayor and City Council of Baltinore ("the Director") for
refund of the 8% utility tax paid on the customer and demand
charges for which Baltinore Gas & Electric ("BG") billed them over
the preceding three years.® The custonmer and demand charges,
unli ke the energy and fuel rate charges, were not cal cul ated based
on the actual anount of electricity consuned. Therefore, the
t axpayers contended that these charges were not "sales for
consunption” and shoul d not be taxed.

After six nonths elapsed wth no determnation from the
director as to the validity of their clains, the taxpayers,
pursuant to Maryland Code (1957, 1994 Repl. Vol.) Article 24, § 9-

712(d) (2) and Maryl and Code (1988, 1996 Cum Supp.), § 13-510(b),

“The taxpayers' bills also included an electric
envi ronnent al surcharge as mandated by Maryl and Code, Nat ural
Resources Art. 8§ 3-302, and a Maryl and sal es t ax.

°BCGE collected the tax at issue as an agent for the Cty.
It then forwarded the nonies collected each nonth to the City
Fi nance Depart nment.
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of the Tax-General Article® treated the clains as denied and

appeal ed to the Maryland Tax Court.” In that court, all parties

SArticle 24, § 9-712(d)(2) provides:

(2) If atax collector does not make a
determnation on a claimfor refund within 6
mont hs after the claimis filed, the clai nant

may:
(1) Consider the claimas being disall owed;
and

(1i1) Appeal the disallowance to the Tax
Court.

Section 13-510(b) of the Tax General Article provides:

(b) Exception when no action taken on claim
for refund. - If a tax collector does not
make a determ nation on a claimfor refund
wthin 6 nonths after the claimis filed, the
cl ai mant may:

(1) consider the claimas being disall owed;
and

(2) appeal the disallowance to the Tax Court.

‘Upon filing his answer, the Director requested and was
granted by the Tax Court, postponenent of consideration of the
taxpayers' clainms pending the outcone of Baltinore County v. Blue
Crcle Atlantic, No. 1504, Sept. Term 1991 (June 25, 1992),
cert. denied, 328 Ml. 92 (1992), in the Court of Special Appeals.
In that case, the Tax Court held that §8 11-60 of the Baltinore
County Code, which, as to sales of electricity, is virtually
identical to the Baltinmore City ordi nance, was not properly
i nposed on custoner and demand charges paid by the claimnts, and
thus ordered refunds. Baltinore County v. Blue Crcle Atlantic.
Mi. Tax &. Msc. Nos. 684-688 (Aug. 15, 1990). The Court of
Speci al Appeals affirnmed that decision in an unreported opinion.
Blue Grcle, supra.

The Bal ti nore County ordi nance provides, in pertinent part:

(a) Pursuant to the power and authority
contained in 8 11-15 of this Code, there is
hereby | evied and i nposed on all sales for
consunption of electricity delivered in the
county, through wires or conduits, a tax at
the rate of seven and one-half (7.5) percent
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filed motions for summary judgnent, along wth supporting
affidavits. Because each of the taxpayers' notions addressed the
sanme issue, the Tax Court consolidated themfor hearing. Finding
no genui ne dispute as to any material fact, and persuaded by its

reasoning in Baltinore County v. Blue Circle Atlantic, Msc. Nos.

684- 688 (Aug. 15, 1990), the Tax Court granted summary judgnent in
favor of the taxpayers. It determned, as a matter of law, "[t]hat
Article 28, 8 55(a)(1l) of the Baltinore City Code (the 'CGty
Ordinance') does not authorize the assessnent and col |l ection of the
public utilities tax on 'demand charges' and 'custoner charges' as
t hose charges are not sales of electricity actually consuned."
Therefore, on Decenber 14, 1993, the Tax Court ordered the D rector
to refund with interest to the taxpayers the taxes they paid on

such charges.® The Director sought judicial reviewin the Crcuit

on the gross sales thereof, subject to the
provi sions of subsection (b) of this section.

Bal ti nore County Code, 8§ 11-60(a) (1978 & Supp. 1988-89).

8The anounts to be refunded to the taxpayers were as
fol | ows:

C & P Tel ephone Co. $
152, 205. 37

Charl es Towers Partnership $
16, 196. 34

Bal ti nore Budget Hotel Partnership $
4,107. 47

Apartment Services, Inc. $
6, 906. 93

Uni t ed Hol di ngs Co. $
45, 337. 99

Santoni's Inc. $

5,113. 94
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Court for Baltinore City.® After a hearing on the nmerits, that
court held that:

[ TIhe findings of the Tax Court are correct.
It is the |language of the statute that
convi nces ne. [I]t just doesn't make common
sense to apply any other language to this
other than sales of electricity which is
actually consuned.... So ... I'mnmak[ing] a
finding that the order of the ... Tax Court is
hereby affirned.

Thereafter, the Director appealed to the Court of Special

Appeal s, arguing, inter alia, that the plain and unanbi guous

meani ng of the City O dinance required inclusion of the custoner
and demand charges in the "gross sales price" on which the
ordi nance inposes the tax, and that the Tax Court and the circuit
court failed to accord due deference to the admnistrative
construction of the statute by the Director as authorized by
Baltinmore City Code, Art. 28, 8§ 55(d).?

The Court of Special Appeals reversed the judgnent of the

circuit court. Drector of Finance, supra, 104 Ml. App. at 730,

657 A.2d at 818. Although it did not find the ordinance to be

°The Director sought judicial reviewin three cases: (1) C
& P Tel ephone Co., (2) Charles Towers Partnership, Baltinore
Budget Hotel Partnership, Apartnent Services, Inc., and United
Hol di ngs Conpany, Inc., and (3) Santoni's Inc. The cases were
consolidated by the circuit court.

10Section 55(d) provides:

Requl ations - The Director of Finance is

her eby aut horized to adopt such rules and
regul ati ons as nmay be necessary to insure the
collection of the tax inposed by this section
and to define any terns used in this section.
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"plain and free fromanbiguity,"” id. at 715, 657 A 2d at 811, the
intermedi ate appellate court nevertheless held that the phrase
"sales for consunption”™ neant "retail sales" of electricity,
specifically, those purchases nade by the ultimate consuners of the
electricity, as opposed to those purchases made "for the purpose of
reselling electricity to other consuners.” [d. at 718, 657 A 2d at
812. The correctness of its interpretation of the phrase was
confirmed, the court stated, by the Director's admnistrative
interpretation of the ordi nance, which was "entitled to significant
weight." 1d. at 722-23, 657 A 2d at 815.
The taxpayers petitioned for certiorari and the Director filed
a conditional cross petition. Al though we granted both the
t axpayers' petition and the Director's conditional cross petition,?!
our resolution of the issue the taxpayers rai se nakes consi deration
of the conditional cross appeal unnecessary.
.
A

In their brief, the taxpayers!? contend that the Tax Court

11The conditional cross appeal was filed on the issue of
whet her the ordi nance plainly and unanbi guously required "the
i ncl usi on of custoner and denmand charges as conponents of the
gross sales price of electricity sold to the taxpayers, to which
the statutory 8% rate is to be applied.”

2n the present appeal, the petitioners Charles Towers
Partnershi p, Baltinore Budget Hotel Partnership, Apartnent
Services, Inc., United Holdings Co. Inc., and Santoni's Inc.,
have adopted by reference the entire brief filed by the
petitioner C & P tel ephone Co., pursuant to Maryland Rul e 8-
503(f). That rule states:
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correctly interpreted the ordinance as inposing the electricity tax
only on charges based on the anount of electricity actually
consuned, nanely, the energy and fuel rate charges. They maintain
that the Tax Court's interpretation of the ordi nance conports with
the rules of statutory construction. 1In this regard, they submt
that the Tax Court first concluded that the |anguage of the
ordi nance was clear and unanbi guous and then "sinply applied the
ordinary neaning of those words." Thus, the taxpayers concl ude
that the Tax Court's decision was |legally correct.?®®

The taxpayers further maintain that the Court of Special
Appeal s "reweigh[ed] and reinterpret[ed]"” the facts in this case
and then applied its own construction of the law to those facts.

As evidence of such behavior, the taxpayers point to, inter alia,

the internedi ate appellate court's decision to give significant
weight to the CGty's long-standing adm nistrative practice of
treating the ordinance as a tax on retail sales of electricity.

ld. at 721-22 & n.5, 657 A.2d at 814 & n.5.

| ncorporation by Reference. -- In a case
i nvol vi ng nore than one appel | ant or
appel | ee, any appellant or appell ee may adopt
by reference any part of the brief of
anot her.

13The grant of summary judgnment is reviewed to determ ne
"whether the trial court was legally correct.” Heat & Power
Corp. v. Air Products & Chemi cals, Inc., 320 Md. 584, 591, 578
A . 2d 1202, 1206 (1990) (citations omtted), See Hartford Ins. Co.
v. Manor Inn, 335 Md. 135, 144, 642 A 2d 219, 224 (1994); Beatty
v. Trailmaster Products, Inc., 330 Md. 726, 737, 625 A 2d 1005,
1011 (1993).
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The taxpayers cont end, however, t hat despite this
adm nistrative practice, the only wevidence in the record
denonstrating such an application of the tax is the affidavit of
OQtavio Gande, the Gty Collector. In that affidavit, M. G ande
stated that the Cty does not, nor has it ever, collected
electricity taxes from a waste processing facility known as
Bal ti nore Refuse Energy Systens Co. ("BRESCO'), because BRESCO i s
not the ultimate consuner of electricity, but rather a reseller.
Neverthel ess, the taxpayers argue that this affidavit is wholly
insufficient to denonstrate that the Cty made its taxability
determ nations based on whether the transaction was retail or
whol esal e in nature.

Finally, the taxpayers contend that this Court's holding in

Controller v. Pleasure Cove, 334 Md. 450, 639 A 2d 685 (1994), in

which we interpreted Anne Arundel County's so-called "boat slip
tax," is "equally applicable to this tax on the consunption of
electricity.” Accordingly, the taxpayers argue that, just as in

Pl easure Cove, where the boat slip rental charge was separately

stated on the bill fromthe charges for other marina services, and

in which we held that the County was not authorized to inpose the

¥I'n deciding this case, we need not address the issue of
the CGty's long-standing adm nistrative practice relative to the
ordi nance because we find it to be plain and unanbi guous. See
e.qg., Falik v. Prince George's Hosp., 322 Md. 409, 416, 588 A 2d
324, 327 (1991) "([When statutory | anguage i s unanbi guous,
adm ni strative constructions, no matter how well entrenched, are
not given weight."); Macke Co. v. Conptroller, 302 M. 18, 22,
485 A. 2d 254, 257 (1984) (sane).
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boat slip tax on the charges for those other services, 334 Ml. at
461, 639 A . 2d at 691, the custoner and demand charges in the
i nstant case are for sonething other than the subject of the tax.

In addition, the taxpayers note that, as in Pleasure Cove, the tax

at issue is not a general retail sales tax, but rather a tax on a
specific item nanely, sales for consunption of electricity. On
this basis, the taxpayers conclude that, inasmuch as custoner and
demand charges are not sales for consunption, the inposition of the
electricity tax on them "exceeds the scope of the taxing statute.”
B

On the Gty's behalf, the Drector contends that the taxpayers
have nuddi ed the distinction between the subject of the tax and the
met hod by which the amount of tax is calculated. The subject of
the tax, according to the Director, is "sales for consunption of

electricity.” He thus points out that it is undisputed that
t he taxpayers consuned all of the electricity BGE sold them As to
the calculation of the tax, the Director, also citing Pleasure

Cove, supra, 334 MI. at 461-63, 639 A 2d at 691-02, nmintains that

custonmer and demand charges are an integral part of the "gross
sal es price"! of electricity because "they cover [a] part of the
cost of producing, transmtting and selling electricity that is

covered by no other conponent of the price charged by BCGE for the

5According to the Director, the "gross sales price"
i ncludes all of the charges that cover BGE s costs of producing,
transmtting and selling electricity, along with the nonetary
return authorized by the PSC
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electricity purchased and consunmed by [the taxpayers]."” He
concludes, therefore, that the manner in which the conponents of
the gross sales price are calculated has no bearing on whether
there is a sale for consunption of electricity.

Consequently, the Director submts that the Tax Court's
deci sion was prem sed on an erroneous conclusion of law, there
bei ng no support in the text of the ordinance for the taxpayers'
contention that, to be taxable, every conponent of the gross sales
price nmust vary directly with the amount of electricity sold. As
the Director sees it, the Gty Council's purpose in enphasizing
that the gross sales price was to be taxed at a stated rate "was to
make clear that every conponent of the price of electricity sold
for consunption was to be included in that anount.” The
Respondent's Brief at 24.

The Director also notes, as did the Court of Special Appeals,
that for residential custoners and non-residential customers with
a demand of less than 60 kilowatts, all costs of providing

electricity are included in the energy rate. Director of Finance,

supra, 104 M. App. at 720, 657 A 2d at 813. Accordingly, he
asserts, the term"gross sales price" should not enconpass fewer
costs of providing the taxpayers in this case with electricity than
it does for providing electricity for consunption by residentia
custoners or non-residential custoners with a demand of |ess than

60 kil owatts.
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As is customary in statutory construction cases, we begin our
anal ysis by reviewing the pertinent rules. O course, the cardinal
rule is to ascertain and effectuate legislative intent. Qaks v.

Connors, 339 M. 24, 35, 660 A 2d 423, 429 (1995); Montgonery

County v. Buckman, 333 M. 516, 523, 636 A 2d 448, 451 (1994);

Condon v. State, 332 M. 481, 491, 632 A 2d 753, 755 (1993). To

this end, we begin our inquiry wwth the words of the statute and,
ordinarily, when the words of the statute are clear and
unanbi guous, according to their commonly understood neani ng, we end

our inquiry there also. Qaks, supra, 339 MI. at 35, 660 A 2d at

429: Buckman, supra, 333 Ml. at 523, 636 A . 2d at 451; Condon

supra, 332 Ml. at 491, 632 A 2d at 755; Harris v. State, 331 M.

137, 145-46, 626 A 2d 946, 950 (1993).
Where the statutory | anguage is plain and unanbi guous, a court

may neither add nor delete | anguage so as to "reflect an intent not

evidenced in that |anguage,” Condon, supra, 332 Ml. at 491, 632
A.2d at 755, nor may it construe the statute with "'forced or
subtle interpretations' that imt or extend its application.” 1d.

(quoting Tucker v. Fireman's Fund Insurance Co., 308 Ml. 69, 73,

517 A.2d 730, 732 (1986). Moreover, whenever possible, a statute
should be read so that no word, clause, sentence or phrase is

rendered superfluous or nugatory. Buckman, supra, 333 Ml. at 524,

636 A 2d at 452: Condon, supra, 332 Mi. at 491, 632 A 2d at 755.

Applying these principles to the case sub judice, we are of

the opinion that the Tax Court, in interpreting Art. 28, 8§
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55(a) (1), reached its result based on an erroneous concl usion of

| aw. Consequently, we are "under no statutory constraints in

reversing [it]." Ransay, Scarlett & Co. v. Conptroller, 302 M.

825, 834, 490 A 2d 1296, 1301 (1985); Supervisor of Assessnents v.

Carroll, 298 Md. 311, 318, 469 A 2d 858, 861 (1984); Conptroller v.

Mandel Re-election Conmttee, 280 M. 575, 578, 374 A 2d 1130

1131-32 (1977).

As we have seen, the Tax Court, in its summary judgnent orders
i ssued in favor of the taxpayers, found, as a matter of |aw, that
8 55(a)(1l) "does not authorize the assessnent and col |l ection of the

public utilities tax on 'demand charges' and 'custoner charges' as

those charges are not sales of electricity actually consuned."”
(Enphasis added). In reaching this conclusion, however, the Tax

Court inported |anguage into the ordinance that inpermssibly

altered its nmeaning. Condon, supra, 332 Md. at 491, 632 A 2d at

755. Nowhere in 8 55(a)(1l) does it state that the tax is to be
| evied on sales of electricity for "actual" consunption. Rather,
it clearly states that the tax is to be inposed on "all sales for
consunption.” In our view, the operative word in that phrase is
"sales,"” as that is the unit of consideration on which the Gty
Counci | inposed the tax.

Having thus established that "sales" of electricity for
consunption are the taxable event under 8 55(a)(1l), to be taxabl e,
a sale needs only to be "for consunption,” (enphasis added), not

actually consunmed. In the instant case, it is undisputed that the
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sales of electricity were for consunption. Clearly then, as the
Director quite correctly notes, the manner in which the conponents
of the gross sales price are cal cul ated has no beari ng on whet her
a sale is for consunption.

Section 55(a)(1l) plainly states that the 8% tax is |levied on
the "gross sales price" of "all sales for consunption.” That being
so, we agree with the Director and the Court of Special Appeals
that by using the adjective "gross" to nodify the phrase "sales
price," the Cty Council evidenced an intent to tax the entire

sales price.® D rector of Finance, supra, 104 Mi. App. at 723, 657

A.2d at 815. To be sure, construing the ordinance in the manner
t he taxpayers suggest, nanely, so as to tax sonme, but not all, of
t he conponents of the sales price would effectively render the word
"gross" unnecessary, a result which is not consonant with the rules

of statutory construction. Buckman, supra, 333 M. at 524, 636

A.2d at 452, Condon, supra, 332 MI. at 491, 632 A 2d at 755.

Because we have concl uded that the ordi nance clearly requires
the taxation of the entire sales price, and because even the
t axpayers thensel ves concede that custoner and demand charges are
"part of the total price charged for the provision of electricity,"
it follows that the custonmer and demand charges are part of the

gross sales price to which the 8% tax rate is to be applied. The

\Webster's New Wrl d Dictionary of the American Language
617 (2d ed. 1980) defines the word "gross" as "total; entire;
wi th no deductions[.]"
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fact that BGE bills separately identify and specify the various
conponents of the utility's costs in providing electricity to the
class of custoners to which the taxpayers belong, including its
fi xed costs, does not change the fact that the sales, as a whol e,
are for consunption. |In addition, as the Drector also points out,
the only reason that all conponents are not conbined into a single
commodity price, as they are for residential custonmers and non-
residential custoners with nonthly demands of |ess than 60
kilowatts, is because the PSC has required a multi-part rate so as
to allocate fairly costs anong BGE s various custoner classes.?'’

In sum we believe our decision in this case is conpelled by
t he pl ain, unanbi guous | anguage of the statute. Al though we arrive
at the sanme ultimate result, in this respect, our analysis differs

from that of the Court of Special Appeals. See Director of

Fi nance, supra, 104 Md. App. at 718, 657 A 2d at 812. Like that

court, however, we too are persuaded that this Court's opinions in

Baltinore Country Club v. Conmptroller, 272 M. 65, 321 A 2d 308

(1974), and Pleasure Cove, likewise dictate this result. The

anal ysis applied in those cases confirns the result dictated by the

words of the statute. See Prince CGeorge's County v. Vieira, 340

Ml. 651, 658, 667 A 2d 898, 901 (1995); Mayor & Gty Council of

Baltinore v. Cassidy, 338 Md. 88, 98, 656 A 2d 757, 762 (1995);

"See Re Baltinore Gas and Electric Co., 73 PSC 6 (1982)
(di scussing the establishnent of the electricity rate schedul es
the PSC authorizes BGE to file). See also supra note 3.
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State v. Thonpson, 332 Md. 1, 7, 629 A 2d 731, 732 (1993).

Baltinore Country Cub dealt with the Maryland Retail Sales

Tax.1® That statute defined a retail sale as, inter alia "the sale

of any meals, food or drink for human consunption on the prem ses
where sold." 272 Md. at 66, 321 A 2d at 309. Baltinore Country
Club, the petitioner in the case, for many years had added to its
stated price for the food and beverages served to its nmenbers, and
coll ected on behalf of its enployees, a 15% nmandatory gratuity or
"service charge.”" The Conptroller of the Treasury considered these
service charges to be part of the "price" of the Cub's retail
sales. Therefore, the Conptroller levied a sales tax against the
Club for the amount of all the service charges. On appeal,
agreeing with the Conptroller, we explained:

[1]n maki ng sal es of food and beverages to its

menbers, service is always provided by the

Club as an integral part of the transaction.

The mandatory service charge inposed by the

Club as part of the sale is a legally binding

contractual obligation upon the purchaser, one

"automatically and invariably" Ilevied and

required to be paid as a constituent part of

the "price" of the sale.
ld. at 73, 321 A 2d at 312. In the instant case, as in Baltinore

Country d ub, the custoner and demand charges are "an integral part

of the transaction” of selling electricity to the taxpayers for

8The Retail Sales Tax Act is now codified in Maryland Code
(1988, 1996 Cum Supp.), 8 11-101 et seq. of the Tax Ceneral
Article. Wen our opinion in Baltinore Country Cub v.
Conptroller, 272 Ml. 65, 321 A 2d 308 (1974) was issued, the Act
was codi fied in Maryl and Code (1969 Repl. Vol.) Article 81, § 324

et seq.
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consunption. These charges constitute part of the "legally binding
contractual obligation" the taxpayers entered into upon purchasing
electricity from BGE. °

We contrast the result in Baltinore County Cub with our nore

recent decision in Pleasure Cove. That case, as we have seen

concerned the scope of Maryland Code (1957, 1990 Repl. Vol.)
Article 24, 8 9-602, which authorized Anne Arundel County to
collect a tax on "space rentals" for the storage or docking of
boats ("boat slip tax"). In addition to nenbership dues, Pleasure
Cove Yacht Cub charged its nenbers a fee for boat slip rentals,
out si de storage space or boatel rentals.? Prior to 1989, the fee
i ncl uded the cost of certain marina services, such as electricity,
trash renoval, ice renoval, security, etc. The entire rental fee
was subject to the boat slip tax. |In 1989, Pleasure Cove concl uded
that marina services were not taxable. Therefore, Pleasure Cove
began chargi ng separately for the marina services, applying the tax

only to the remaining rental fee. The County Controller's Ofice

The taxpayers' effort to distinguish Baltinore County
G ub, fromthe instant case on the ground that in Baltinore
Country Cub the tax was a general retail sales tax, whereas in
this case, as in Controller v. Pleasure Cove, 334 Ml. 450, 639
A.2d 685 (1994), the tax is levied on a specific item nanely,
sales for consunption of electricity, is unavailing. As we see
it, the unit of consideration for purposes of applying the tax is
of primary inportance, while the nature of the tax, i.e.,
specific or general, is a secondary consideration.

20As explained in Pleasure Cove, 334 MI. at 453 n.1, 639
A 2d at 687, n.1l, a boatel is "a building containing nmulti-tiered
racks on which the boats are stored.™
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subsequently decided that the marina services should have been
subject to the boat slip tax. Siding with the taxpayers, we
poi nted out that:

Wth regard to the Baltinore Country dub

case, rest aur ant service is inherently
necessary to the sale of restaurant neals and
is usually not optional. Thus, the price of a

meal typically reflects the cost to the
restaurant of serving the neal.

The marina services involved here, on the
ot her hand, are not inherently necessary to
the wet slip, outside rack, or boatel rental
Boat slip renters are capable of performng
the marina services on their own and quite
of ten do.

334 Md. at 462-63, 639 A 2d at 691-92.

Thus, in contrast to Baltinmre County Cub and the instant

case, the marina services were not "inherently necessary" to the
provision of boat slip rentals. In this case, however, it is
undi sputed that the charges at issue are not for sonething other
than electricity; rather, they are separately stated conponents of
the price of electricity, the sale of which is the taxable event.

Being m ndful of the principles we enunciated in Baltinore

Country Cub and nost recently in Pleasure Cove, we conclude that
Art. 28, 8 55(a)(1l) contenplates the inclusion of custonmer and
demand charges within the "gross sales price" of "sales for

consunption” of electricity to which the 8% tax rate is applicable.

JUDGVENT AFFI RVMED, W TH COSTS.




