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Petitioner, Eric WIson, was convicted by a jury in the
Crcuit Court for Baltinore Gty of possession of heroin, for which
he was sentenced to two years in prison. In this appeal, he
conplains that the court erred in refusing to issue a body
attachnment for one of his w tnesses, whom he had duly subpoenaed
and who failed to appear in court. In an unreported opinion, the
Court of Special Appeals found no nerit to that conplaint and

affirmed the judgnment. W shall reverse.

FACTUAL BACKGROUND

W son was arrested when the police discovered and term nated
a drug operation being conducted in the 1800 bl ock of N. Chapel
Street on the afternoon of Septenber 16, 1994. There is really no
di spute that such an operation was being conducted. Wl son's
def ense was that he was not part of it.

O ficer Mchael Burkette testified that he covertly surveilled
t hat bl ock of Chapel Street from3:00 to 3:20 p.m and observed 30
to 40 people, sone with noney in their hand, walk into the area,
loiter a bit, enter an alley that ran between Chapel and Washi ngton
Streets, return in a mnute or twd, and then briskly |eave the
area. Although he was unable to observe anything that happened in
the alley, which was beyond his vision, Oficer Burkette believed
that he was witnessing a drug operation, and he therefore called
for an arrest team

Two nmenbers of the arrest teamalso testified. Oficer Thomas

Jeffries, upon receiving the call fromOficer Burkette, drove into
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the alley behind the 1800 bl ock of N. Chapel Street and observed
Wl son stuffing what appeared to be a plastic bag into a fence
post. Jeffries shouted "there he is,” or words to that effect, and
junped out of the car, whereupon Wlson ran into the rear of 1827
N. Chapel Street. Oficer Jeffries did not chase WIson, although
he saw fellow Oficer Christopher Cooper run into the house;
i nstead, Jeffries went to the fence post, where he found a plastic
bag containing 11 gelatin capsul es of white powder that |ater was
determ ned to be heroin. As soon as he retrieved that bag, he
yelled a signal to Oficer Cooper to arrest WIson. O ficer
Jeffries said he renenbered seeing other people in the alley and
that there may have been people sitting on the steps of the house.

O ficer Cooper also saw Wlson run into the rear of 1827 N
Chapel Street, w thout knocking. Cooper chased himinto the house,
up the stairs, and into a second fl oor bathroom Cooper said that,
al though he was only 10 feet behind WIson, he was unable to get
upstairs before he heard a toilet flush. He testified that WI son
had no tine actually to use the bathroom that the bat hroom door
was open, and that WIson was facing away fromthe toilet. Oficer
Cooper saw sone wonen in the house but no other nen.

The defense case was presented through the testinony of WIson
and Shantae Jenni ngs, both of whomtold a sonewhat different story
fromthat related by the police officers. M. Jennings stated that
she was sitting on the steps at the rear of 1827 N Chapel watching

the drug sales in the alley. The house in question was then being
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occupi ed by her friend, Andrea Col eman, who was in the kitchen with
Jacqueline Harris. She saw Wl son cone dowmn the alley wearing a
backpack. WIson asked Ms. Jennings to acconpany himto his house
but, when she agreed, said that he first had to go to the bathroom
and entered Ms. Col eman's house for that purpose. Just then, she
said, one or nore of the drug ring's | ookouts yelled "Roy," a code
word for the approach of the police, and all of the nmen ran. Sone
ran down the alley, but four ran into Ms. Col eman's house. One of
the nmen who ran into the house was "Be Boy" —he was the person Ms.
Jenni ngs said was actually selling the drugs.

According to Ms. Jennings, the police spent about 10 m nutes
searching in the alley and then found the drugs. The next tinme she
saw Wl son was sone 15 mnutes | ater, when an officer brought him
handcuf f ed, out of the house.

Wlson testified that he was a student at Mrgan State
University and that he went by the rear of N Chapel Street to
visit friends on his way honme from cl asses. He confirned the
version of events given by M. Jennings —that he asked her to
acconpany him to his house, that she agreed, and that he went
upstairs to use the bathroom before | eaving. Wile in the
bat hroom wth the door closed, he heard a commoti on. As the
bat hr oom door opened —he did not indicate who opened it —he saw
police officers at the doorway, one of whom said, "There he is."
The officers took him into custody, searched him and then

handcuffed him Only then, according to Wlson, did the officers
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outside indicate that they had found the drugs. WIson denied that
t he drugs belonged to him although he acknow edged know ng "Be
Boy" and the other nmen who were in the alley.

WIlson was initially charged with breaking and entering Ms.
Col eman's house, along with the possession offense. The court
granted his notion for judgnent of acquittal as to the breaking and

entering charge at the end of the State's case.

THE M SSI NG W TNESSES

Wlson's trial commenced at 10:00 a.m on June 15, 1995.
| medi ately after selection of the jury, defense counsel inforned
the court that she had submtted requests for subpoenas for Andrea
Col eman and Jacqueline Harris but that it did not appear that those
subpoenas had been served. She said that she had prepared new
subpoenas for those w tnesses, whose testinony she contended was
"inperative for the defense," and intended to have them served by
private process server at noontine. The court made no substantive
comment, and the trial then began.

The State concluded its case in the early afternoon, at which
poi nt counsel noted that one of her w tnesses —Ms. Jennings —was
in court but that she had received no word with respect to M.
Col eman or Ms. Harris, neither of whomwas in court. The court had
indicated that it would recess by 3:30. Counsel thereupon
proceeded with the testinony of Ms. Jennings and M. WIlson. Court

recessed at 3:11 p.m Before excusing the jury, the court
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announced that the case would resune at 2: 00 p.m the next day.
When trial resuned at 2:14 p.m on June 16, neither M. WIson
nor the two other wtnesses were in court. Counsel informed the
court that Ms. Coleman had been served with a subpoena, and she
asked for a body attachnent. Apparently mffed at WIson's
absence, the court asked why it should "subpoena a witness for the
def endant who refuses to cone to court.” Counsel responded that
she had filed a proper request for subpoena on June 7, that the
subpoena issued the day before had, in fact, been served at M.
Col eman' s new address, which she gave to the court, and that the
W t ness had been ordered to report by 1:30. She urged that, with
or without WIson, she "can't go forward without this particular
witness . . . ." The court responded, w thout any foundation for
its remark, that "[h]e doesn't want to be here. He doesn't want
his witness -- this is his good friend. He doesn't want his
witness to be here."?
After some further brief discussion, M. WIson appeared and
said that he did want Ms. Colenman to testify. He indicated that he

had attenpted to reach her by tel ephone but that the phone had been

1'At this point, it seens that a body attachnment was
requested only with respect to Ms. Coleman. It does not appear
that Ms. Harris had been served, and no further action was
requested as to her. As to Ms. Col eman, there was no basis for
the court's statenent that she and Wl son were good friends.
W son never said that Ms. Coleman was his good friend. Al he
said was that he knew her and that, on hot days, sonme people from
t he nei ghbor hood congregated in her back yard because it was cool
there. There was no evidence of any cl ose personal relationship
bet ween W1 son and Col eman.
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di sconnect ed. There was sone further indication that he had
intended to pick up the witness and bring her to court. Although
counsel said that she did not know where Ms. Coleman was at the
nmonment, she did have the woman's new address and asked that the
sheriff be di spatched.

The court initially agreed, if a sheriff was inmediately
avai lable, and it asked the deputy sheriff in the courtroom to
check to see if another deputy could be sent to the new address.
It noted: "W'll see if we can get a sheriff out there. | t
shoul dn't take nore than -- if we can get sonebody imediately, it
shoul dn't take nore than 20 m nutes to get sonebody out there and
determne if they can or can't have the witness here." After a
pause, the courtroom deputy returned to inform the court that,
because of an ammesty program operating that day, "they just can't
turn nobody | ocose.” Wien the prosecutor suggested that the w tness
was only going to testify with respect to the breaking and entering
charge, which had al ready been di sposed of, counsel responded that
that was not the case —that Ms. Coleman "would be offering the
vi ewpoi nt of being inside the house."

The court then concluded that "we can't execute a body
attachnment today and we have no alternative but to proceed to
conclusion."” GCounsel objected and asked for a postponenent, which
the court denied. The court noted that it had recessed early the
day before and started |late that day because of its own schedul e,

and that it did not intend to bring the jury back again on a third



day. It said:

"The |ikelihood that we're going to get
that witness in here and have her testify and

help to -- your client seens so renote, it
j ust does not warrant the expenditure of other
resour ces.

| was perfectly willing to see if we
could get a sheriff out there right away and
determ ne whether he could find her, and if he
could find her, bring her in and conplete it
this afternoon, but I'm not going to bring
this jury back on Monday with the hope that he
is going to find a wtness who is a good
friend of the defendant and who has refused to
cone in wthout a subpoena yesterday, who has
been served with a subpoena, and now he has
| ost contact with her."

Counsel protested that she had never characterized WIson and
Col eman as being good friends. She asked if one of the police
officers present in the courtroom could be sent to |ocate M.
Col eman; the court rejected that request. Wth no other evidence
to present, the defense rested. The court denied WIlson's notion
for judgnment of acquittal and, after instructions and closing

argunment, the case was submtted to the jury.

DI SCUSSI ON

The Sixth Amendnent to the U S. Constitution provides, in
rel evant part, that an accused in a crimnal prosecution has the
right "to have conpul sory process for obtaining witnesses in his
favor . . . ." Article 21 of the Maryland Decl arati on of Rights,
whi ch has been part of our Constitution since 1776 and may have

served as the nodel for WMdison's draft of the Sixth Anendnent,



affords a simlar right.?

The Sixth Anendnment right did not becone applicable in State
prosecutions until 1967, with the rendition of Washington v. Texas,
388 U.S. 14, 87 S. C. 1920, 18 L. Ed. 2d 1019 (1967). Prior to
then, this Court had construed the anal ogous provision in Article
21 on a nunber of occasions. In Ednondson v. Brady, 188 Ml. 96, 52
A 2d 96, cert. denied, 331 U S 792, 67 S. C. 1508, 91 L. Ed. 1820
(1947), the appellant, appealing fromthe denial of his petition
for habeas corpus,?® conplained that a witness he had subpoenaed at
his trial failed to appear. He gave no reason for the non-
appearance and apparently did not ask the court to take any action.

He sinply conpl ained about her non-appearance. W rejected the

2 See Peter Westen, The Conpul sory Process C ause, 73 MCcCH.
L. Rev. 71 (1974). Professor Westen notes that much of the Sixth
Amendnent was adopted by Congress as Janes Madi son had drafted
it, that, although the bal ance of his draft was al nost identical
to the anendnent proposed by Virginia in its ratification of the
Constitution, the | anguage of the conpul sory process cl ause
differed fromthe Virginia proposal, and that "[o]nly a statenent
in Blackstone's Commentaries on the Laws of England and a
provision in the Maryland Constitution were even arguably
conparable.” Id. at 97. Article 19 of the 1776 Decl arati on of
Ri ghts provided, in relevant part, that every man had the right
"to have process for his witnesses [and] to exam ne the w tnesses
for and against himon oath . . . ." Those provisions remain
intact as part of current Article 21.

3 Prior to the enactnent of the Post Conviction Procedure
Act in 1965, an appeal fromthe denial of petitions for habeas
corpus relief was perm ssible. That Act abrogated the right of
appeal in such cases where the relief sought by the petition is
cogni zabl e under the Act. See G uckstern v. Sutton, 319 Ml. 634,
658-63, 574 A 2d 898, 910-12, cert. denied sub nom Hennesberry
v. Sutton, 498 U.S. 950, 111 S. C. 369, 112 L. Ed. 2d 331
(1990).
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conplaint, holding that Article 21 "assures him process for
W t nesses but does not guarantee attendance of the witnesses."” 188
Md. at 102, 52 A 2d at 99.

Al nost identical circunstances occurred in Copeland v. Wight,
188 Md. 666, 53 A 2d 553 (1947), and State ex rel. Battee v.
Warden, 191 Md. 751, 60 A 2d 187 (1947) (per curianm). In each of
those habeas corpus appeals, the appellant conplained that
w t nesses he had subpoenaed for trial had failed to appear. As in
Ednondson, he gave no reason for the non-appearance and did not,
apparently, ask the trial court for any affirmative relief. I n
that setting, we iterated our holding in Copeland, supra, 188 M.
at 668, 53 A 2d at 553, that, although an accused "is entitled to
his witnesses if they can be found within the jurisdiction of the
Court," the attendance of those witnesses is not guaranteed. In
Battee, we made the statenent that "an accused does not show t hat
he has been denied any constitutional right when a wtness who has
been subpoenaed is not present at the trial and the accused does
not give any reason for the absence of the wtness." Batt ee,
supra, 191 Md. at 752, 60 A 2d at 187. See also Blount v. Wight,
189 Md. 294, 55 A 2d 709 (1947).

Those cases all presented a fairly narrow i ssue, and, indeed,
one that may have been noot. They constituted collateral attacks
on convi ctions based either on the unexpl ai ned non-appearance of a

witness or, as in Blount, on the unexplained failure of a w tness
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to testify. In none of them so far as we can tell, did the
def endant ask the court to enforce a subpoena through the issuance
of a warrant or body attachnent. In that setting, the broad
statenent that the right of conpul sory process does not constitute
a guarantee of attendance was not inappropriate. |In Ednondson, we
held further that denial of the right to conpul sory process under
Article 21 was not grounds for habeas corpus relief in any event,
thus maeking the question of whether there was such a denial

essentially noot. Ednondson, supra, 188 Ml. at 102, 52 A 2d at 99.

The jurisprudence under the Sixth Arendnent is nore extensive
than this narrow | i ne of cases construing Article 21. In holding
the Sixth Amendnent right applicable in State prosecutions, as an
el enent of due process guaranteed by the Fourteenth Anendnent, the
Suprene Court noted, in Washington v. Texas, supra, 388 U S at 19,
87 S. . at 1923, 18 L. Ed. 2d at 1023:

"The right to offer the testinony of
W t nesses, and to conpel their attendance, if
necessary, is in plain terns the right to
present a defense, the right to present the
defendant's version of the facts as well as
the prosecution's to the jury so it nay decide
where the truth lies. Just as an accused has
the right to confront the prosecution's
wi t nesses for the purpose of challenging their
testinony, he has the right to present his own
W tnesses to establish a defense. The right
is a fundanental elenent of due process of
| aw. "

Accord Chanbers v. Mssissippi, 410 U S. 284, 93 S. Ct. 1038, 35 L.

Ed. 2d 297 (1973); Wbb v. Texas, 409 U S 95, 93 S . 351, 34 L.
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Ed. 2d 330 (1972). In Pennsylvania v. Ritchie, 480 U S. 39, 56

107 S. C. 989, 1000, 94 L. Ed. 2d 40, 56 (1987), the Court noted
that its cases on the conpul sory process clause had established, at
a mnimm "that crimnal defendants have the right to the
governnent's assistance in conpelling the attendance of favorable
W tnesses at trial and the right to put before a jury evidence that
m ght influence the determnation of guilt."

The cases arising under the Federal right seemto fall within
two broad categories: those in which a defense wtness is
avai l able, or can readily be nade avail able, and is, or would be,
prepared to testify but is precluded from doi ng so because of sone
substantive (Washington v. Texas, supra) or procedural (Taylor v.
Illinois, 484 U S. 400, 108 S. Ct. 646, 98 L. Ed. 2d 798 (1988))
di squalification; and those in which a wtness desired by the
defendant is not in court at the appropriate tine. W are dealing
here with the second category —the m ssing, not the disqualified,
witness. The Constitutional issue in that category usually, though
not always, arises in the context of whether the trial court is
obliged to grant a postponenent or continuance in order to allow
t he defendant, or the court, an opportunity to l|ocate, serve
process upon, or take into custody the m ssing wtness.

The right of conmpul sory process, under both the Federal and
State Constitutions, though fundanental, is not absolute. It does
not, for exanple, confer a right to present inadm ssible evidence,

and thus is not violated if a court declines to subpoena, grant a
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continuance to |l ocate, or otherw se assist in the apprehension or
production of a mssing witness, in the absence of a show ng that
the testinony of that w tness woul d be both adm ssi bl e and hel pful
to the defense. The Supreme Court made that clear in Taylor v.
IIlinois and United States v. Val enzuel a-Bernal, 458 U. S. 858, 102
S. . 3440, 73 L. Ed. 2d 1193 (1982). In Taylor, supra, 484 U S
at 410, 108 S. Ct. at 653, 98 L. Ed. 2d at 811, the Court held:

"The accused does not have an unfettered right

to offer testinony that 1is inconpetent,

privileged, or otherw se inadm ssible under

standard rul es of evidence. The Conpul sory

Process O ause provides himwi th an effective

weapon, but it is a weapon that cannot be used

irresponsibly.”
I n Val enzuel a-Bernal, the Court confirned the additional elenent of
materiality to the defense, pointing out that, to establish a
violation of the conpul sory process cl ause, the defendant "nust at
| east make sone pl ausi bl e showi ng of how [the] testinony woul d have
been both material and favorable to his defense." 458 U S at 867,
102 S. C. at 3446, 73 L. Ed. 2d at 1202.

See also Darby v. State, 47 Md. App. 1, 421 A 2d 108 (1980),
cert. denied, 289 Ml. 734 (1981); Roussell v. Jeane, 842 F.2d 1512
(5th Cr. 1988); U S v. Tanner, 941 F.2d 574 (7th Cr. 1991),
cert. denied, 502 U S 1102, 112 S. C. 1190, 117 L. Ed. 2d 432
(1992); U.S. v. Rubin, 836 F.2d 1096 (8th Cir. 1988); Marshall v.
State, 621 N E. 2d 308 (Ind. 1993); State v. Ahern, 403 A 2d 696

(vt. 1979); Commonwealth v. Coffey, 331 A 2d 828 (Pa. Super. C
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1974); People v. Savaiano, 294 N E. 2d 740 (Ill. App. C. 1973);
State v. Ceorge, 652 So. 2d 1382 (La. C. App.), cert. denied, 660
So. 2d 855 (La. 1995); State v. Kennedy, 854 S.W2d 847 (M. Ct.
App. 1993). Conpare Washington v. Texas, supra, 388 U S. at 23, 87
S. CG. at 1925, 18 L. Ed. 2d at 1025, finding a right to conpul sory
process for a witness "who was physically and nentally capabl e of
testifying to events that he had personally observed, and whose
testi nony woul d have been rel evant and material to the defense.”

Nor does the right require a court to engage in a manhunt for
the mssing witness. It is up to the defendant to locate his or
her wtnesses, or at Jleast to give the court a reasonable
i ndi cation of where the witnesses may be found so that a subpoena
or other process may be served. See U S. v. dover, 946 F. 2d 1354
(8th Gr. 1991), cert. denied, 502 U S. 1079, 112 S. . 987, 117
L. Ed. 2d 149 (1992). In order to justify a continuance, we have
required the defendant to show, anong other things, an ability to
| ocate the witness within a reasonable tine. Jackson v. State, 214
Md. 454, 135 A 2d 638 (1957), cert. denied, 356 U S 940, 78 S. C.
784, 2 L. Ed. 2d 816 (1958); Jackson v. State, 288 M. 191, 416
A.2d 278 (1980). See also Whack v. State, 94 M. App. 107, 615
A 2d 1226 (1992), cert. denied, 330 MJ. 155, 622 A 2d 1196 (1993);
Hai nesworth v. State, 9 MI. App. 31, 262 A 2d 328, cert. deni ed,
258 Ml. 727 (1970).

It is also incunbent on the defendant, before asking for
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judicial relief, to have made a diligent effort on his or her own
to obtain the witness through avail able court process. A court is
not ordinarily obliged to continue or interrupt a trial because of
a mssing defense w tness when the defendant has failed to subpoena
the witness in a proper and tinely manner, in accordance wth
applicable rules and statutes. Smth v. State, 103 M. App. 310,
653 A 2d 526 (1995); dark and R chardson v. State, 6 MI. App. 91,
250 A . 2d 317 (1968), cert. denied, 254 M. 719 (1969) (R chardson),
cert. denied, 255 Ml. 740 (C ark) (1969); N chols v. State, 6 M.
App. 644, 252 A 2d 499 (1969); cf. Hainesworth v. State, supra, 9
Md. App. at 35-36, 262 A 2d at 329-30; Goodrun v. State, 402 So. 2d
1103 (Ala. CG. Oim App. 1981); State v. Patterson, 824 S.W2d 117
(Mo. Ct. App. 1992).

Wth these caveats, the fact remmins that, under post-1967
jurisprudence, the right to conpul sory process enbodi es nore than
just the right to have a subpoena issued, even if it does not
constitute an actual guarantee of attendance. W nust keep in mnd
that the raison d etre of the right of conpul sory process is the
right of the defendant to present a defense, and that right would
hardly be served if the subsidiary right were limted to the
i ssuance of a subpoena. A defendant needs his or her witnesses in
court, not sinply subject to |ater punishnent for failure to obey
a subpoena.

The issuance of body attachnments or bench warrants to bring

recalcitrant witnesses before the court is a traditional and usual



- 15 -
met hod of enforcing subpoenas, and it is a necessary elenent in the
concept of conpul sory process. See U S. v. Sinpson, 992 F.2d 1224
(D.C. Gr.), cert. denied, 510 U. S 906, 114 S. C. 286, 126 L. Ed.
2d 236 (1993); Ex Parte Murray, 588 So. 2d 924 (Ala. 1991), reh'g
denied, Cct. 4, 1991; State v. Counts, 452 A 2d 1141 (R 1. 1982);
State v. Edwards, 412 P.2d 747 (Wash. 1966). Mi. Rule 4-266

dealing with subpoenas, provides, in 8§ (d), that a wtness
personally served with a subpoena is |liable to a body attachnent
for failure to obey the subpoena and that a wit of attachnment nmay
be executed by the sheriff or other peace officer. Nor mal |y,
when the problemof a mssing wi tness surfaces, the defendant asks
for a dual formof relief —a body attachnment or bench warrant and
a continuance in order to have the w tness apprehended and brought
to court. CGenerally, as was the case here, the debate centers
around the continuance, rather than the issuance of additiona

process. The decision to issue an attachnment or warrant affects
only the conveni ence of the witness and the officer needed to serve
the process; the decision to grant a continuance al so affects the
convenience of the court, the jury, the prosecution, other
w tnesses, and possibly other cases scheduled for trial

Accordingly, the trial court is vested with a significant amount of
di scretion whether to grant the necessary continuance to allow the
m ssing wtness to be |ocated, subpoenaed, or apprehended, and
reversal of a judgnment of conviction is appropriate only upon a

finding that that discretion has been abused.
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In the case before us, M. Col eman had been duly subpoenaed.*
It was proffered that she was in a position to have observed at
| east sonme of what had occurred when Wl son, Oficer Cooper, and
possi bly other nmen ran into her house and would therefore be able
to testify on personal know edge. There is not the slightest
suggestion that her testinony as to what she nmay have seen and
heard woul d not have been adm ssi bl e.

It was evident, noreover, despite sone unsupported skepticism
on the part of the court, that her testinony could have been
hel pful to the defense. There was a clear conflict between WI son
and Cooper as to when WIson entered the house, what he did there,
and who else was in the house at the tinme. There was a broader
conflict between Jennings and WIson, on the one hand, and Cooper
and Jeffries, on the other, as to who was in control of the drugs.
When and for what purpose WIlson went into Coleman's house was

highly relevant with respect to that broader conflict. |If WIson

“Inits brief, the State suggests that the initial request
for subpoena was not filed at |east nine days prior to trial, as
required by Mil. Rule 4-265, and points to that fact as a ground
for finding no abuse of discretion in the trial court's refusal
tolend its aid to bringing Ms. Coleman into court. W note,
first, that, even if counsel filed her request late, it does not
appear that that was the cause of Ms. Col eman' s non-appear ance.
The probl em seened to be that Ms. Col eman had noved, and it was
for that reason that the initial subpoena was not served.
Appel l ant was able to | ocate Ms. Col eman at her new address and,
as noted, served her with a subpoena at that new address the day
before she was to appear. It is clear, noreover, that the court
did not decline to send the sheriff after Ms. Col eman or,
alternatively, grant a continuance because of any |ate request by
counsel. That sinply did not factor into the exercise of the
court's discretion.
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entered the house before the |ookouts shouted their warning, as
Jennings testified, he could not have been the person Oficer
Jeffries saw stuffing the drugs into the fence post.

The question remains, however, of whether Ms. Coleman coul d
have been | ocated and brought to court within a reasonable tine.
Two facts, in particular, are relevant with respect to that
guestion. First, Ms. Coleman's current address was known and given
to the court. She had been served wth a subpoena at that address
t he previous afternoon. Second, the court did not reject Wlson's
request for assistance because of any finding that M. Col eman
could not be located. It was willing to dispatch a deputy sheriff
if one was imedi ately available. The court, ultimtely, declined
to enforce the subpoena sol ely because sone unknown supervisor in
the sheriff's office told the deputy sent to inquire that there was
no one inmedi ately avail able, and, based upon that fact, the court
decided that it was not going to prolong the trial for another day.

That deci sion, made for that reason, under the circunstances
of this case, constituted an abuse of discretion.

It is not an abuse of discretion for the court to consider the
conveni ence of the jury; nor is it an abuse to consider the extent
of the delay that would be engendered by interrupting an ongoing
trial to search for and apprehend a m ssing witness. The right of
conmpul sory process is, however, an inportant, fundanental right
that may not lightly be disregarded sinply because sone

unidentified person in the sheriff's office decides that other
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obligations are nore inportant. At the very least, before
rejecting Wlson's request for assistance, the court should have
inquired on its own whether, and when, a deputy or other authorized
of ficer would be available. This record does not reveal just how
the question was put to the supervisor by the courtroom deputy.
Mor eover, the inconvenience to the jury of having had to appear on
two separate days was caused by the court's decision to end
proceedi ngs before 3:30 on June 15 and not to begin until 2:00 p.m
on June 16. W are not criticizing that decision but sinply point
out that, had the case proceeded in the normal manner, it may well
have been that Ms. Col eman coul d have been brought to court on June
16. In light of the court's announced schedul e, counsel had the
subpoena call for M. Coleman's appearance at 1:30 p.m on the
16th; had trial resuned at 9: 30, the subpoena woul d have so stated
and her non-appearance woul d have been evident and coul d have been
dealt with at that tine.

In summary, in the circunstances of this case, WIson was
denied his State and Federal Constitutional right of conpul sory
process, and reversal is therefore nmandat ed.

JUDGVENT REVERSED; CASE REMANDED TO
COURT OF SPECI AL APPEALS W TH DI RECTI ONS
TO REVERSE THE JUDGVENT OF THE CIRCU T
COURT FOR BALTIMORE CI TY AND TO REMAND
THE CASE TO THAT COURT FOR NEW TRI AL;
COSTS IN THI'S COURT AND I N COURT OF

SPECI AL APPEALS TO BE PAI D BY MAYOR AND
Cl TY COUNCI L OF BALTI MORE



