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Larry Marcus Johnson, Petitioner, was convicted inthe Circuit Court for Anne Arunde County
of fourteen counts of theft over $300. He appealed to the Court of Specia Appedls, arguing thet the
Circuit Court erred because it refused to compel the State to provide the defense with a copy of
Petitioner’ spre-trid recorded statement® and yet permitted the State, over Petitioner’ sobjection, to adduce
atrid thetestimony of oneof Petitioner’ spoliceinterrogators concerning hisverson of theincul patory
content of that Satement.  Theintermediate gppellate court rgected Petitioner’ sargument and affirmed
his convictions. We granted certiorari? to consider the following questions posed by Petitioner:

|. Whether the State is required to provide to the defense the defendant’ s recorded

satement where, instead of introducing therecording at trid, it adducesthe substance of

the statement through the testimony of a police officer.

[I. Whether, wherethe State hasfailed to provide to the defense the defendant’ srecorded
Satement, it may introduce the substance of that Satement at trid through apolice officer.

[11. Whether the Court of Specid Appedserredinthiscasein holding that theadmisson
of the oral summary at trial was not error under Maryland Rules 5-1002 and 5-1004.

Wehold that the State was required to furnish the defense with Petitioner’ srecorded statement under
Maryland Rule 4-263(b)(2)(A) and reverse. We need not, and do not, decide any other aspect of
Petitioner’ s questions.
l.
Ontheevening of 2 Augugt 1996, OfficersLewisJ. Mangione, . and Zachary Miller, of the B

Air Police Department, responded to acdll for aburglary at ahouse on Old Orchard Road in Harford

Thereisambiguity in the record whether more than one recorded statement exists and whether
the statement (or Satements) were audio or video recorded, or both. Most of the referencesmention a
videotgped statement. We haveadopted for the purposesof thisopinion the characterization of theitem
or itemsin question as a “recorded statement.”

2Johnson v. Sate, 356 Md. 495, 740 A.2d 612 (1999).



County. Officer Mangione chased one suspect running from the house. During that pursuit, Officer
Mangione naticed avehide gpeeding avay with its headlights off and Sgnded Officer Miller to gop the
car.®

Officer Miller pursued thevehide, Sopped it, and arrested Petitioner, who wasthedriver and sole
occupant of thevehicle. According to Officer Miller, Petitioner wasvisbly nervous and explained his
unusud operation of themotor vehideby sating that he became concerned whenheredized hewasdriving
thewrong way on Rock Spring Road.* On the backsezt of the vehicle, Officer Miller obsarved alarge
knife, screwdriver, and varioushousehold goods. Theseitemswere subsequently inventoried at the Bel
Air Police Department and identified asstolen property taken from variouslocationsin Harford County
and elsewhere.

Corpora John Baker interviewed Petitioner on 2 August 1996, advised him of hisMiranda®
rights, and obtained hisSgnature on an advice-of-rightsform. It isnot entirely clear from the record
whether thisinterrogationwasrecorded. Corporad Baker conducted asecond interrogetioninthepresence

of Petitioner’ sthen counsd,® on 14 August 1996, a the Harford County Sheriff’s Department. The sscond

*0Officer Mangione later determined that there had been a burglary at the residence.

“_ater, Petitioner atributed hisatempt to operate the vehidein an dusive manner to hisfear that
the police would discover that he had marijuanawith him on that occasion.

*Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d. 694 (1966).

*The Court of Specid Appedsnoted that Petitioner retained new counsd, after theinterrogations,
to represent him at the pre-trial hearingsand the bench trid intheingtant casein Anne Arundd County.
Infact, Petitioner was represented by attorneysfrom the Public Defender’ s Office for Anne Arundel
County inthiscase. Presumably, Petitioner’ s counsel present at the 14 August 1996 interrogationin
Harford County (Greg McCurdy, according to Corpora Baker’ stestimony) was not from the Anne

(continued...)



interrogation apparently was videotaped. Subsequently, Corporal Baker obtained warrantsto search
Petitioner’ shome, abedroom in Petitioner’ sparents homewherehe sometimesstayed, and hisbooth at
Rlgnm’'sVaidy, afleamarket. Thessarchesresulted inthe seizure of hundreds of Solenitems. Ptitioner
wasultimately chargedintheingant caseon 23 January 1998 by crimind informationin the Circuit Court
for Anne Arundel County with first-degree burglary and fourteen counts of theft over $300 asto those
recovered items taken from Anne Arundel County victims.

Beforetrial, Petitioner’ s counsel requested discovery of acopy of the State’ s recording of
Petitioner’ sstatement. Petitioner’ scounsd reasoned that the recorded statement was vital for possble
suppression purposes’ and to prepare cross-examination of Corpora Baker should hetestify, asexpected.
The following courtroom exchange on 24 July 1998 captures the ebb-and-flow on this subject:

[DEFENDANT SCOUNSEL ]: Well, Y our Honor, therearemationsontheteble

5 :
(...continued)

Arundd County’s Public Defender’ s Office as Ptitioner had not been charged with any crimesin Anne

Arundel County at the time of his interrogations.

‘No written, evidence-specific, pre-tria motion to suppresswasfiled in thiscase, athough,
gpparently according toaloca custom or practi ce, the document entering the gppearance of Petitioner’s
counsd who ultimately represented him a the pre-trid hearingsand trid, filed on 11 March 1998, indluded
avey terse and generic incorporation by reference of, among other things, aform “Mation To Suppress
Evidence. . . onfilewiththe Clerk of the Court and the Office of the State’ sAttorney . ..." Thetitleof
thisdocument, “ Appearance,” givesno indication of the aboveincluded language. No copy of the
referenced motionisincludedintherecord. Moreover, it isapparent that such an omnibus motion to
suppress could not haveidentified any specific documentsor informeation thet may havebeen sought to be
suppressed in the present case.

Thetria was scheduled to commence on 21 July 1998. Petitioner’ s counsdl requested a
postponement on the morning of 21 July, at which timethetria was rescheduled for 24 July 1998.
Petitioner’ scounsd then proceeded to make anumber of ord motionson 21 July, including one seeking
compdled disclosureof Petitioner’ srecorded satement. Ord argument on that point continued on 24 July
1998. On 24 July 1998, after denid of Petitioner'smotions, abenchtrid commenced, continuing on 28
July, and, concluding on 4 August 1998.



with respect to thewarrants, but if | can addressone other issue. | made severd requests
of the State for access to the videotape statements of my client.

The State had indicated thet they were not planning to use my dient’ sdatements
agang himinthecasein chief. However, thereisgill anissueasto whether or not the
statements resulted in physical evidence being obtained.

| can’t confidently suggest to my client whether we should waive that issue or
litigateit, without having accessto that videotape to seewhat my client said. | don't
bdievethat | can confidently cross-examine any Stat€ switnessprior to having accessto
the videotape or the audiotapes in question.

PalicereportsfromHarford County dearly indicatethat the Satement wasin fact
videotgped and/or audiotgped and it ismy undersanding thet the Harford County Sheriff
Department or the Bd Air Police Department hasyet to ddliver that tpeto [the] State's
Attorney.

THE COURT: If they arenot usng Satementsof your dientinther casein chief,
what right do you have to it at this point? | am missing your point.

[DEFENDANT SCOUNSEL]: | amunder theimpression, Y our Honor, thet they
could dso usehisgatementsto possibly suppress any spedific reference, any items| would
likediscovered asaresult of the tatementshemade. Or if hisstatementswon’t beused
toinculpatehimsdf with respect to an admisson or confession, those Satementscertainly
didlead totheacquigtion of physicd evidence. Again, itismy impression, Y our Honor,
that | am entitled to seek suppression of that physical evidence through that manner.

THE COURT: What istheillegality? What isthe basis for theillegality?

[DEFENDANT SCOUNSEL|: Itwouldbadcaly beaMirandaviolation, Y our
Honor, and possibly a voluntary suspicion [sic].

THE COURT: State?

[THE STATE]: Y our Honor, some of what wassaid | believeisaccurateand
someisinaccurate. Thereweresatementsmade. At acertain pointintimetherewasan
interrogation doneby the Bel Air Policein conjunction with the Harford County Sheriff’s
Department.

The Defendant did make severa statementsin referenceto hisparticipationin
somethings. | think itisinaccurateto say that certain fatementswould not beusad aspart
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of the State sevidence. | think severd of the satements would not be redevant to the
State’ s case and would not be used of course.

However, the sum and substance of whet those datementswere, havein fact been
provided to [Petitioner’ scounsdl]. There does-- on Tuesday | sad there gppeared to be,
| can now say with confidencethat | have ascertained thet there was avideotape done of
thisinterrogation. A videotape we believe exists.

| have been in contact with the Harford County Sheriff’ sOffice; they would have
possesson of it. They haveindividudsthet aretrying tofindit. Asrecently asyesterday
evening, | yookewith aL ieutenant Sandaman up thereat Harford County who reasonably
was confident that they could find it; they ssmply don’'t have it yet.

Certainly, in anided world wewould have had that. 1t should be provided. |
certainly agree that the Defense would be entitled to useit, or at least to inspect it if we
wereto usethat particular piece of evidence. | think thesignificance here arethe
datementsthemsdves. The sum and substance of the Satements have been given to them.

All the videotape isgoing to show ishim saying it, as opposed to Somebody dse saying he
said it.
THE COURT: All right. Y ou answered my question. Thank you.
[THE STATE]: Okay.
THE COURT: Anything else, [Petitioner’ s counsal]?

[DEFENDANT’ SCOUNSEL]: Well, subsequent to that issue, Y our Honor,
again we -

THE COURT: Under therules of discovery the Stateisrequired to give you the
ubgtanceof any ord datements. Theproffershavebeengiventoyou. | don't undersand
the purpose for the hearing.

[DEFENDANT SCOUNSEL]: The purposeof the hearing, Y our Honor, would
bethat | have the substance of the statements. | believe the statements are possibly
uppressbleinthemsdves. Assuch, | bdievethisinvesigation may have goneany further.
| am not aware of any independent investigeation thet wasin effect a thetime Mr. Johnson
gavedaementstha might haveled theStateto any number of -- might haveledthe State
to discover his aleged complicity in any event.

For that reason, Y our Honor, | believe that | am entitled to review those
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videotapes or that audiotapes [sic].

THE COURT: | don't undergand whet theissueis. | redly don't. Y ou havegot
the statements. Y ou know what hesaid. If you are saying that somehow [ ] Miranda
wasviolaed, fine. Wewill haveahearing onthat. If you are saying that he was coerced
into giving agtatement, fine. Wewill haveahearingonthat. | want to know what your
position is.

[DEFENDANT’ SCOUNSEL ]: Based onwhat my dient hastold me, | dispute
the accuracy of the substance of the statements that have been provided to me.

THE COURT: Wdll, that can betested through cross-examination, the accuracy
of the statements.

[DEFENDANT SCOUNSEL]: Again, | fed thet | am handicgpped by not having
accessto thetapes prior to the cross-examination. Agan, | believethat -- | understand
what the Court issayingand | defer to the Court. But, for therecord, | believel should
be entitled to accessto the videotape prior to such timethat | get to cross-examine any
officer that was involved in taking those statements.

THE COURT: Wdl, | don't think & thispoint of thetrid -- well, we haven't even
datedthetrid yet, wearejud sill onmoations. | don't understand any badsthat you have
proffered for any preliminary motion with regard to statements. So your request for a
hearing on that is denied, based on what you have told me.

Atthebenchtrid, before Corpord Baker wasdlowed to testify, Petitioner’ scounsd expressed
hisbdlief that the“ State has agreed, has been asked not to useany of Mr. Johnson's satementsin their
casein chief, Your honor.” The State responded:

Y our Honor, we havetouched on thissaverd timesand he kesps mentioning that

and | indicated even earlier thismorning that therewas not an agreement that wewould

not use gatementsinthiscasein chief. | said that there were certain Satementsthat he

made that weren’t relevant to this case and certainly would not be used on that basis.

| don't know wherethe bdlief that wewould not use satementsinthe casein chief

camefrom; eachtimehehasraterated that view, Y our Honor, | haveraterated that thet
was not the case.



Petitioner’ s counseal retorted:

Itismy understanding, Y our Honor, that we did waive motionson theMiranda
issue because | bdieve the State did tender to methe Satementsthat they were not going
touseof my client’s. Inculpatory statementsintheir caseinchief. It waswith that
understanding that | didn’t pursue the Miranda issue at the motions hearing.

The following collogquy ensued between the trial judge and Petitioner’ s counsel:

THE COURT: Asl recdl it, as| recall that issue when it came up, | posed a
question of whether or not you -- wdl, not whether or not, but suggesting to you thet you
could cross-examineany witnessconcerning thosestatements. Thatiswhat | thought you
weregoingtodo. But, if they say they want to use his satements, why can't they use his
statements? What law dictates that they can’t?

[DEFENDANT SCOUNSEL]: No, Your Honor. | supposethereiscaselaw.
| waived to get a- - | permanently waived the Miranda issue at the motions hearing,
based on the premise that they weren’'t going to use those statements - -

THE COURT: Thiswholecaseispremised on misundersandings. If youwant to
cross-examinethewitnesses, you haveevery righttodoit. | amgoingto overrulethe
objection.

Corpora John Baker wasthen permitted to explain hisversion of theinterrogations. Astothefirst
interrogation on 2 August, Corporal Baker testified as follows:

| conducted an interview with Mr. Johnson and asked himiif hewould state what
had occurred that evening. He stated that he and his nephew had been sitting at the
parking lot at Klein's, which is a superthrift, on North Main Street in Bel Air.

Then somejuvenileson bicycles started harassing them. He said his nephew
became agitated, exited the vehicleand sarted chasing theseindividuasonfoot. Mr.
Johnson stated hewas driving around looking for his nephew when he observed the palice
inthearea.of Howard Street and Old Orchard Road and then fled the areawith hislights
out.

| asked him about the other thingsthat had occurred during thetimewhen hewas
being stopped and he sated that he was keegping hislights out so that he could retrieve
some marijuanathat he had hidden in hisvehideand tried to throw it out the window o
he wouldn’t be caught with it, but instead he stuffed it in the console.
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Hedated that hewanted to come dean withwhat hehad doneandtotry and hp
thepolice, but only after he had talked with an attorney and theninvoked hisright. At that
time all questioning ceased with Mr. Johnson.

Regarding the 14 August interrogation of Johnson, he testified, in pertinent part:
[THE STATE]: Who was present?

[CORPORAL BAKER]: Therewas mysdf, Detective Agnor, Farrell, Smith
would befrom the Harford County Sheriff’ s Department. Agnor and Farrell would be
fromthe Newark, Delaware Police Department. TherewasMr. Johnson and his[then|
attorney, [ ].

[THE STATE]: Prior totheinterview was Mr. Johnson read hisMiranda rights?

[CORPORAL BAKER]: Hewas advised of hisMirandarightsby [ ], his
attorney. He was again issued a Miranda by police.

[THE STATE]: Did he affirmatively waive his Miranda rights to you?
[CORPORAL BAKER]: Yes, sir, hedid.
[THE STATE]: How was that done?

[CORPORAL BAKER]: He conferred with hisatorney and after conferring with
hisatorney heagreed to beinterviewed by al officarsthat werethere, involved inthis and
to tell what he knew in reference to the burglaries and what his involvement was.

[THE STATE]: What, if anything, did Mr. Johnson state to you during that
interview?

[CORPORAL BAKER]: At 1036 hoursthat morning hewasinterviewed by
mysdlf and Detective Smith of the Sheriff’ sDepartment at the Harford County Sheriff's
Department. He gtated that he mostly acted as afence for his nephew, Robert Mark
Rinkowitz.

Hereferred to himadwaysasMark. He stated that Mark would commit these
burglaries, bring the property to himto sall. He stated that he would sdll some of these
itemsa afleamarket in Aberdeen and some hewould taketo other typesof sdesor other
places where items could be bought and sold.
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Also hesaid that Mark had four peopleworking for him. All he could think of
wereacoupleof fird names. He sated that in reference to what we arrested on, on the

2 of Augugt, 1996, hedrove Mark around the neighborhood of Old Orchard Road. He

then parked on the parking lot of Klein's Superthrift.

Petitioner’ sdefenseat trid wasthat hisnephew (Mr. Rinkowitz), who had Sayed at Petitioner’s
parents home and dso worked a the Rlgnm’ sVaiey fleamarket, wasthe guilty party. Marcus Johnson,
Petitioner’ sfather, tedtified that Rinkowitz maintained a separate booth at the fleamarket that was across
theaidefrom Petitioner’ sbooth. During theexecution of thewarrant, officerstook itemsfrom both boaths
Hed s tedtified that Rinkowitz had been living in hishome and soring goodsin hisbasement, but & the
time of the search hewas staying el sawhere and stopped by two or threetimes per week. Petitioner’s
father stated that his son stayed at his parents house “very seldom.”

Thetrid judgefound Petitioner guilty of fourteen countsof theft over $300. On 2 October 1998,
the court imposed asentence of fifteen years imprisonment for the conviction of theft over $300 under
count 2 of the charging document, to be served consecutive to asentenceimpaosed inthe Circuit Court for
Harford County, and concurrent sentences of fifteen years imprisonment each for theremaining
convictions, the latter suspended in favor of five years' probation upon release.

The Court of Specid Appedsaffirmed thejudgment, holding thet thetria court did not err when
It denied defense counsd’ srequest for acopy of Petitioner’ srecorded Satement. Thecourt explained thet
the defensewas not entitled to acopy of the recording because the substance of the content of Petitioner’s
recorded statement had been provided, and furthermore, the State did not offer the actud recording as

evidence at trial. The court reasoned that:

Thesubstanceof gppdlant’ ssatementsduring theinterviewswasprovided to gopdlant’s
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counsdl, pursuant to Rule 4-263(a)(2). Appellant nevertheessingststhat the State

intended to use hisrecorded statement at trial and, thus, he was entitled to view the

videotgpe under Rule 4-263(b)(2). Tothe contrary, it isundiputed that the State did not

intend to usethetape. . . . Moreover, the State did not use the recorded Statement at the

trid. Rule4-263 (b)(2) isapplicableonly when “the Stateintendsto use” astatement

mede by appdlant. The statement wasnot used; consequently, Rule 4-263(b)(2) was not

applicable.

1.8

Petitioner contendstheat thetria court’ sruling denying him theright to obtain hisrecorded Satement
violated Maryland Rule4-263(b)(2)(A).° Hearguesthat the Circuit Court should haverequired disclosure
of the recorded statement because the State intended to use the content of the Satement at trid through
thetestimony of Corpord Baker, oneof hisinterrogators. He urges usto enforce the plain meaning of
Maryland Rule4-263(b)(2)(A) to requirethe Stateto furnish acopy of therecorded Statement, not merdy
the substance of the content of the tatement. Petitioner arguesthat, without the recorded satement, he
was unableto determinewhether the satement waslawfully obtained or to preparefor cross-examination

and his defense.

*Becausethegravamen of Petitioner'sgppellate argument is, in part, that hewas unableto make
(or lulled into not making) an appropriate motion to suppress asto the statement based on the State's
representation thet it did not intend to usethe tatement @ trid, we congder our andlysshereto bedirected
a adiscovery ruling, rether then asuppresson metter. Accordingly, wearenat limited in our congderation
of the record below, as ordinarily would be the case were we considering asuppression ruling. See
Riddick v. Sate, 319 Md. 180, 183, 571 A.2d 1239, 1240 (1990) (“When the question of the dishonor
of acongtitutiond right arises by the denid of amotion to suppress, the rdevant factswhich we congder
‘are limited to those produced at the suppression hearing™) (citing Smpler v. Sate, 318 Md. 311, 312,
568 A.2d 22, 22 (1990)). See also Trusty v. State, 308 Md. 658, 670-71, 521 A.2d 749, 755
(1987).

“Petitioner also arguesthat the Circuit Court should have required disclosure of the recorded
gatement under Maryland Rule4-263(a)(2). Wefind it unnecessary to addressthat issuein light of our
holding regarding Md. Rule 4-263(b)(2)(A).
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The Statearguesthat it provided the discoverableinformation required to bedisclosad by therule,

It states:

The State complied withthe[rule] .. . [ ] [Becausd] [ ] the State did not intend to usethe

video-recorded satement, the Statewasnot required to producethat recorded statement

pursuant to Rule 4-263(b)(2)(A); and, [ ] by providing the substance of Johnson'sora

statement obtained on August 14, 1996, the State complied with Rule 4-263(b)(2)(B).
Furthermore, the State assartsthat the Court of Specid Apped swascorrect initsattempted distinction
for discovery purpaoses between the videotaped statement asaphysical item and the substance of the
content of that statement, and then pointing out thet only thelatter wasintroduced in evidencethrough the
testimony of Corporal Baker.

A.
Asto criminal cases, Maryland Rule 4-263(b)(2) provides, in pertinent part:
Rule 4-263. Discovery in circuit court.

* * * * *

(b) Disclosureupon Request. Upon request of the defendant, the State’ sAttorney
shall:

* * * * *

(2) Statements of the defendant. Asto al statements made by the defendant to a State

agent thet the Stateintendsto usea ahearing or trid, furnishto the defendant, but not file

unlessthe court so orders. (A) acopy of eachwritten or recorded satement, and (B) the

substance of each oral statement and a copy of all reports of each oral statement;

With respect to theinterpretation of the Maryland Rules, this Court has sated thet, “[t]he canons
and principleswhichwefollow in congruing satutesgoply equally to aninterpretation of our rules” Sate

v. Romulus, 315 Md. 526, 533, 555 A.2d 494, 497 (1989). In order to effectuate the purpose and
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objectives of therule, we look to its plain text. See Adamson v. Correctional Medical Serv., Inc.,

Md. , A2d__ (2000)(No. 78, September, 1999)(filed 14 June 2000)(dip op. a 10);

Huffmanv. Sate, 356 Md. 622, 628, 741 A.2d 1088, 1091 (1999). To preventillogica or nonsensca
Interpretationsof arule, weandyzetheruleinitsentirety, rather thanindependently condruing its sub-parts

See Marsheck v. Board of Trustees of the Fire & Police Employees' Retirement System of
the City of Baltimore, 358 Md. 393, 403, 749 A.2d 774, 779 (2000). If thewordsof theruleareplain
and unambiguous, our inquiry ordinarily ceases and we need not venture outsdethetext of therule. See
Adamson, dip op. at 10; Marsheck, 358 Md. at 402-03, 749 A.2d a 779; Huffman, 356 Md. at 628,
741 A.2d at 1091.

Thevenerableplain meaning principle, central to our analysis, does not, however, mandate
exclusion of other persuasive sourcesthat lieoutsdethetext of therule. See Adamson, dip op. at 11;
Marsheck, 358 Md. at 403, 749 A.2d a 779. We have often noted that ooking to relevant case law
and gppropriate secondary authority enables usto place the rulein question in the proper context. See
Adamson, slip op. at 11; Marsheck, 358 Md. at 403, 749 A.2d at 779.

Specificto therule at issue here, we have noted that Maryland Rule 4-263 was derived from
former Maryland Rule 741. See Satev. Brown, 327 Md. 81, 90, 607 A.2d 923, 927 (1992). Thus,
our caselaw interpreting the samelanguage in former Rule 741(b)(2) asappearsin Rule4-263(b)(2) is
instructive here. Seeid.

Thescopeof pretrid distlosuremandated by Maryland Rule4-263 must bedetermined inlight of
the underlying policiesof therule. Seeid. Seealso, Baynor v. Sate, 355 Md. 726, 735-36, 736

A.2d 325, 330 (1999); Hutchinsv. Sate, 339 Md. 466, 473, 663 A.2d 1281, 1285 (1995); White
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v. Sate, 300 Md. 719, 734, 481 A.2d 201, 208 (1984). We have explained that the rule serves dua
purposes. Intermsof fundamenta fairness, broad discovery adsthe defendant in preparing hisor her
defenseand protectshim or her from surpriseat trid. SeeHutching, 339 Md. at 473, 663 A.2d a 1285.
Maryland Rule4-263isdso designed “to forcethe defendant to file certain motionsbeforetrid, including
amoation to suppress an unlawfully obtained satement.” White, 300 Md. a 734,481 A.2d & 208. As
apredicateto thedefendant’ sobligation tofileamation to suppress, the Sate must comply withtheRule' s
mandated pretrid disclosure of documentsor itemsand information. InWarrickv. Sate, 302 Md. 162,
169, 486 A.2d 189, 193 (1985), we noted that “[t] he defendant cannot be expected to file such motions
prior totrid unlesshe can obtain the necessary information to prepare for the suppression or excluson
hearing,” (ditingthe Joint Committee of the Maryland Judicia Conferenceand of the Maryland Stiate Bar
Asodation, Report and Recommendationsto Implement the American Bar Assodiation’s Stiandards for
Criminal Justice at 26 (1974)).
B.

A planmeaning reading of Maryland Rule4-263(b)(2)(A) answersthethreshold questioninthis
case. Thereisno doubt that Petitioner’ scounsel made pre-trid requeststo recaiveacopy of hisclient’s
recorded satement, in accordance with the Rule. The State did not providethe recorded statement, yet
thealeged substanceof the content of that Statement was subsequently introduced by the Stateat trid, over
objection, through Corpord Baker’ stestimony. The State attemptsto rationdizeits non-observance of
the Rule by countering that it did not intend to use or play the actual recordingitsdlf at trial, but rather
intended only that Corpora Baker testify asto hisrecollection of the content (or asummary) of what

Pditioner sadinthegatement. The Satedamsthat usang the satement” withinthemeaning of Maryland
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Rule4-263(b)(2), thustriggering any obligationto providetherecordingtoadefendant beforetrid, means
in these circumstances, playing the tape at trial. This reasoning is meritless.

Theat the Stateusad Petitioner’ srecorded statement againgt him through thetestimony of Corpord
Baker isbeyond cavil. Moreover, asstated supra, Corpord Baker' stestimony wasdearly inculpatory.
The State madeit clear a thepretria motionshearing, and a trid before Corpord Baker tedtified, that it
Intended to useaverson of the content of Petitioner’ satement duringitscasein chief. Implementing thet
Intent, the prosecutor asked Corpord Baker a trid what the Petitioner sated during theinterrogationsand
Corpora Baker stated hisrecollection of what transpired. Necessarily, Corpord Baker' stestimony was
dependent on Petitioner’ s recorded statement.

The Stateshd| not be dlowed so disngenuoudy to arcumvent the pre-trid disclosure mandated
by Rule 4-263(b)(2)(A) by the device of usng aderivative verson of Petitioner’ s statement through
Corporal Baker’ stestimony. We hold that, upon request of the defendant, the State must furnisha
defendant’ sgpparently availablerecorded satement madeto aState agent, evenif the Stateintendsonly
to usethe content of the recorded Statement &t trid, irrepective of whether the physicd recording itsdf is
intended for use asdirect evidenceat trid. For usto hold otherwisewould render Rule 4-263(b)(2)(A)
anullity.

The State’ sargument that it provided the“ substance” of Petitioner’ sord statement, pursuant to
Rule4-263(b)(2)(B), doesnot reieveit of itscompanion obligetion to produce the recorded statement

under Rule4-263(b)(2)(A).”® Maryland Rule 4-263(b)(2) cannot be parsed asthe State wishes. To

Respondent relies on our decision in Baynor to argue that providing the defense with the
(continued...)
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allow the State to satisfy its discovery obligations under Rule 4-263(b)(2)(B), in lieu of Rule 4-
263(b)(2)(A), would grant the Statelargely unchecked discretion to summearize, edit, or characterizethe
content of adefendant’ srecorded statement in any formit chooses. Thisviolatesthe spirit and letter of
discovery of arecorded satement asprovided by therule. When arecorded satement isavailable, the
“aubdance’ of theord ddivery of thestatement, asdetermined by the State, may not subgtitutefor, or even
be ableto describe, the nuances, qudities, or manner inwhich theinterrogation was conducted. A principd
purposeof theruleisto provide“for thediscovery of satementswhich might possibly have been unlawfully
obtained.” Brown, 327 Md. at 92, 607 A.2d at 928. Mere production of the “substance” of a
defendant’ srecorded satement risksthwarting defense counsd’ sability to determinethelawfulnessof the

interrogation or the evidence that stems from it.**

19(....continued)

substance of Johnson's statement amounts to the necessary “smple but fair statement of relevant
information” regarding theacquigtion of the defendant’ sstatement. Baynor, 355 Md. a 736, 736 A.2d
at 330, citing Warrick v. Sate, 302 Md. 162, 171, 486 A.2d 189, 193 (1985). The State' sreliance
on Baynor ismisplaced. The specificissuein Baynor semmed from the petitioner’ s assertion that the
Satewasrequired to provide averbatim transcript of the questions posad to the petitioner and theansvers
he provided inan unrecorded statement, which induded an excul patory comment, made by the petitioner
prior to the recording of his statement. See Baynor, 355 Md. at 737, 736 A.2d at 330-31. Wewere
satisfied, based on the specific factsin Baynor, that the information the petitioner requested was not
relevant to the statement the State intended to use at tria, within the meaning of Maryland Rule 4-
263(a)(2)(B). Our decison in Baynor wasresolved by integrating the issues of the relevance of the
datement at issuewith whether the State actudly intended to usethe gatement. Incidentdly, in Baynor,
we held that under Maryland Rule 4-263(a)(2), the State was not required to disclose the entire
Interrogation of the defendant when some questionswere asked beforethe tape recorder wasturned on.
Baynor, 355 Md. at 738-40, 736 A.2d at 331-2. InBaynor, the State did provide the petitioner with
his recorded satement which it intended to useatrid. Contrary to thefactsin Baynor, the State in the
present case did not furnish the actual, existing recorded statement.

"Wenote again that Petitioner'stria counsel wasnot present when thestatement was recorded.
(continued...)
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Wehaveprevioudy issued awarning regarding thepotentia consequencesof fallingtodisdlosea
defendant’ s statement:

[T]he State should err onthe gdeof disclosurein any case where there reasonably exigts
the possbility that the satement was unlawfully obtained. Thisword of cautionisissued
becauseif the gatement was discoverable and wasn't provided, thetria court may, within
itsdiscretion, imposeasanction for thediscovery violation under 4-263(i). Subsection
(i) authorizesthetrid judgeto order theviolating party "to permit the discovery of the
mattersnot previoudy disclosed, strike the testimony to which the undisclosed matter
relaes grant areasonablecontinuance, prohibit theparty fromintroducinginevidencethe
meatter not disclosed, grant amidtrial, or enter any other order appropriate under the
crecumgances” Thus, the State should consider the possiblerepercussonsof faling to
discloseagtatement that the defendant had reasonable groundsto arguewas subject toa
pretrial suppression motion.

Brown, 327 Md. at 95, 607 A.2d at 930. Thiswarning iseven more applicable when arecorded
statement, given to a State agent, appears available.
C.
Weevauatewhether the State’ sfailureto producethe recorded statement was harmlesserror
under the following standard:
[W]hen an gppdlant, inacrimind case, etablisheserror, unlessareviewing court, upon
itsown independent review of therecord, isableto dedare abdief, beyond areasonable
doubt, that the error in no way influenced the verdict, such error cannot be deemed
'harmless and areversal ismandated. Such reviewing court must thus be satisfied thet
thereisno reasonable posshility thet the evidence complained of--whether erroneoudy
admitted or excluded--may have contributed to the rendition of the guilty verdict.
(Footnote omitted).

Hutchins, 339 Md. at 475-76, 663 A.2d at 1286 (citing Dorsey v. Sate, 276 Md. 638, 659, 350

H(...continued)
Although Petitioner's prior attorney (whaose appearance was not entered in this case) apparently was
present for the 14 August 1996 interrogetion, even he was not there when the 2 August statement was
given.
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A.2d 665, 678 (1976)).

We have no difficulty conduding that Petitioner was prgudiced by the State€ sfailureto produce
the recorded Satement prior to Corpord Bake' stetimony. "Common senseand judicd experienceteech
that adefendant'sprior Satement inthe possesson of thegovernment may bethesnglemodt crucid factor
Inthe defendant's preparation for tria." United Satesv. Percevault, 490 F.2d 126, 129-30 (2d Cir.
1974). The wisdom of this observation is proven true again in the present case.

Without providing Petitioner with therecorded satement, thedud purposesof Rule4-263 could
not befulfilled here. AsPetitioner’ stria counsal explained to thetria court, without the recorded
Satement, Petitioner wasunableto preparefor hisdefense, i.e., to effectively cross-examineor impeach
the State’ switness or to protect himsalf from surprise. See Hutchins, 339 Md. at 473, 663 A.2d at
1285. We noted in Carr v. State, 284 Md. 455, 460-61, 397 A.2d 606, 608-09 (1979):

Every experienced trid judge and trid lawyer knowsthe vaue for impeaching purposes

of gatementsof thewitnessrecording theeventsbeforetimedullstreacherousmemory.

Hat contradiction between thewitness[ 9] testimony andtheverson of theeventsgivenin

hisreportsisnot the only test of inconsstency. The omission from the reports of facts

rlaed a thetrid, or acontrast in emphassupon the samefacts, even adifferent order of

trestment, are al so relevant to the cross-examining process of testing the credibility of a

witness|[g] trial testimony.

(citing Jencks v. United Sates, 353 U.S. 657, 667, 77 S.Ct. 1007, 1013, 1 L.Ed.2d 1103, 1111
(1957)). Althoughtheissuesandfactsin Carr aredifferent from thiscase, wethink the observationsin
Carr astothevaueof an availablerecorded satement to adefense counsd areworth noting here. The

determination of what materid contained on therecordingisuseful to the defenseisbest | eft to defense

counsel and hisor her client. See Leonard v. Sate, 46 Md. App. 631, 638-39, 421 A.2d 85, 89
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(1980).

Furthermore, Petitioner’ strial counsd wasunableto determineif anissueexised astowhether his
client’ ssatement wasobtained unlawfully. Theeffect wasthat hecould not maintain an evidence-gpecific
motion to suppresswithout viewing the recorded statement. SeeWarrick, 302 Md. at 169, 486 A.2d
a 192-93. InBrown, we explained that the State’ sfulfillment of Maryland Rule 4-263 necessarily
triggers the defense’ s obligation to seek suppression of evidence unlawfully obtained. We opined:

Admissons, satements, or confessionsthat might have been unlawfully obtained are

subject to apretrid mation to suppressunder [Maryland] Rule4-252(a)(4). Under Rule

4-252 an dlegation that an admiss on, satement, or confessionwasunlawfully obtained

must beraised by pretrial motion or itiswaived. Inlimiting by rule required State

disclosure to gatements made to State agents, and in excluding by decison satements

made to State agents during the commission of the crime, this Court has, ashavethe

federa courts medeit dear that oral Satementswhich must be disclosed under 4-263 are

those gatementswhich might possibly have been unlawfully obtained and suppressible

under 4-252.

Brown, 327 Md. at 94, 607 A.2d at 929.

This Court isnot satisfied, beyond areasonable doubt, that the failure to furnish the recorded
Satement did not contribute to the rendition of aguilty verdict in the present case. We have no way of
knowing, based onthe record, what weight thetrid judge gaveto Corpord Baker’ stestimony astothe
content of the recorded statement. Although we imagine the Sgnificance of that testimony could be

considerable, the trial judge’s articulated findings do not specify what weight he gave it.*®

2Thetrial judge explained his judgment as follows:
... lamidied, after ligening to the argument of the Assgant State sAttorney
and reviewing dl of the evidencethat you werethethief in each and every one of these
cases. | am satidfied through the stipulations and through the evidence that the amount
taken was in excess of $300.
(continued...)
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JUDGMENT OF THE COURT OF
SPECIAL APPEALSREVERSED. CASE
REMANDED TO THAT COURT WITH
DIRECTIONS TO REVERSE THE
JUDGMENT OF THE CIRCUIT
COURT FOR ANNE ARUNDEL
COUNTY AND TO REMAND THE
CASE TO THAT COURT FOR A NEW
TRIAL. COSTSIN THISCOURT AND
IN THE COURT OF SPECIAL
APPEALS TO BE PAID BY
RESPONDENT.

Larry Marcus Johnson v. State of Maryland, No. 102, September Term, 1999

CRIMINAL LAW -- MARYLAND RULE 4-263(b)(2) -- DISCLOSURE OF DEFENDANT’S
RECORDED STATEMENT -- Pursuant to Maryland Rule4-263(b)(2)(A), upon request of adefendart,
the State mugt furnish acopy of adefendant’ srecorded Satement mede to a State agent, even if the Sate
intends only to make reference to or use the content of the recorded statement at trid, irrespective of
whether the physical recording itself isintended for use as direct evidence at trial.

12(....continued)

Therefore, itismy judgment and verdict that you are guilty asto countstwo
through fifteen for the theft of thisproperty having avauein excessof $300. Thereisan
abundance of evidence hereto support it and the reasonable inferencesto be drawn from
the evidence convinces me of your guilt.
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