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Thisapped presentstheissue of whether acircuit court common law certiorari actionwill lieto

review the interlocutory decision of an administrative agency on a matter of statutory construction.
l.

In September 1997, following severd contested adminigtrative proceedingsand dreuit courtjudiad
review actions, the Board of License Commissonersfor Anne Arunde County (“the Board”) issued a
Class“A” Beer, Wine, Liquor, Beer-Wine Tasting and Sunday SalesLicenseto Robert Trone, the
Presdent and mgority shareholder of Corridor Wine, Inc., and to Denise Bettinger, an officer and minority
shareholder of Corridor Wine, Inc. Thelicense authorized Trone, Bettinger, and Corridor Wine, Inc., to
conduct aretail dcoholic beverage business at 3321 Laurd-Fort Meade Road in Anne Arunddl County.*

On October 2, 1998, pursuant to a“sting” operation conducted by the Anne Arundd County
Police Department, Elizabeth Ivey, an employee of Corridor, sold dcoholic beveragesto a19-year old

woman inviolation of Maryland Code (1957, 1998 Repl. Val., 1999 Supp.), Art. 2B, § 12-108(a)(1) 2

1 Heredfter, Corridor Wine, Inc., Trone, and Bettinger will be collectively referred to as “Corridor.”

2 Art. 2B, § 12-108(a)(1), provides in pertinent part as follows:

“A licensee licensed under this article, or any employee of the licensee,
may not sell or furnish acoholic beveragesat any timeto a person under
2l yearsof age....”

Art. 2B, 8 12-108(a)(3)(i), provides as follows:
(continued...)
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Thepoliceissued acrimind dtatiionto Ms Ivey, and her trid inthe Didrict Court wasinitidly scheduled
for March 5, 1999. In addition, the Board instituted administrative proceedings againgt Corridor and
scheduled an administrative hearing for the evening of November 24, 1998.

Counsd for Ms. Ivey requested an expedited Didrict Court trid date. The request wasgranted,
and her trid on themisdemeanor chargewasre-scheduled for November 24, 1998, thesamedate asthe
adminidrative hearing beforethe Board. At the Didrict Court trid on November 24th, Ms. Ivey pled guilty
to the charge of sdlling acoholic beveragesto aminor. The court imposed afine of $500.00 which was

suspended, assessed costs of $55.00, and entered a verdict of “Probation Before Judgment.”?

2 (...continued)
“A licenseeor employeeof thelicenseeviolaing any of theprovisons
of thissubsectionisguilty of amisdemeanor and, upon conviction, suffers
the penalties provided by § 16-503 of this article.”

3 Maryland Code (1957, 1996 Repl. Vol., 1999 Supp.), Art. 27, 8 641, providesin part as follows:

“8 641. Probation prior to judgment; termsand conditions;
intoxicated drivers; violation of probation; fulfillment of
terms of probation.

(a) Probation after plea or finding of guilt; terms and conditions;
waiver of right to appeal from judgment of guilt. — (1)(i)1. Whenever
aperson accused of acrime pleads guilty or nolo contendere or isfound
guilty of an offense, acourt exercising crimina jurisdiction, if satisfied that
the best interests of the person and the welfare of the people of the State
would be served thereby, and with the written consent of the person after
determination of guilt or acceptance of anolo contendere plea, may stay
theentering of judgment, defer further proceedings, and placethe person
on probation subject to reasonable terms and conditions as appropriate.
Thetermsand conditions may include ordering the person to pay afineor
pecuniary pendty to the State, or to makerestitution, but before the court
orders afine, pecuniary penalty, or restitution the person is entitled to
notice and a hearing to determine the amount of the fine, pecuniary

(continued...)
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At the hearing before the Board later on November 24, 1998, counsdl for Corridor moved to
dismissthe adminigtrative proceeding, arguing that the “ Probation Before Judgment” disposition of
Ms. Ivey’scrimind case congtituted abar to the administrative proceeding because of Art. 2B, § 12-
108(a)(3)(iv), which states as follows:
“(iv) Except asotherwise provided inthissection, if any licenseeor
employee of thelicenseeisfound not guilty, or placed on probation
without averdict, of any aleged violation of thissubsection, thisfinding
operatesasacomplete bar to any proceeding by any acohalic beverage

law enforcement or licenang authorities againg the licensse on account of
the alleged violation.”

Inresponseto themotionto dismiss, theBoard' scounsd raised thequestion asto whether theverdict of

“Probation Before Judgment” under Art. 27, 8 641, which Ms I vey recelved, was encompassed by the

3 (...continued)
pendty, or restitution, what payment will be required, and how payment
will be made. Theterms and conditions also may include any type of
rehabilitation program or clinic, or smilar program, or the parks program
or voluntary hospital program.”

* * %

“(b) Violation of probation. — Upon violation of aterm or condition
of probation, the court may enter judgment and proceed with disposition
of the person as if the person had not been placed on probation.

“(c) Fulfillment of terms of probation. — Upon fulfillment of the
terms and conditions of probation, the court shall dischargethe person
from probation. Thedischargeisfind digpogtion of the matter. Discharge
of aperson under thissection shdl bewithout judgment of conviction and
is not a conviction for purposes of any disqualification or disability
imposed by law because of conviction of crime.”
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“ probation without averdict” language of Art. 2B, § 12-108(a)(3)(iv).* After condderableora argument
by counsdl, and questions by Board members, the Board granted the request by Corridor’ scounsel to
continuethe proceeding in order that thelegd issue could befurther researched. Prior totheresumption
of theadminidrative hearing, counsd for Corridor submitted alegd memorandum regarding themeaning
and application of Art. 2B, § 12-108(a)(3)(iv).
When the administrative hearing resumed on January 26, 1999, there was additional
argument and discussion asto whether the adminigtrative proceeding should be dismissed under § 12-
108(a)(3)(iv). Followingtheargument and discussion, the Board recessed to consider thelegd issue,
reconvened |ater on January 26th, and denied themoationto dismiss, holding thet “ probation before verdict
and probation beforejudgment [are] not . . . merdly interchangesble[or] synonymous’ and that § 12-
108(a)(3)(iv) wasingpplicabletothecase. Theredfter, the Board granted Corridor’ smotion to continue
the hearing on the merits of the violation because one of thewitnesseswhich Corridor had summonsed wes
sick and unable to attend. The administrative hearing was continued until March 23, 1999, at 6:30 p.nr
Before the adminidrative hearing was scheduled to resume, Corridor on February 22, 1999, filed
inthe Circuit Court for Anne Arundd County a* Petition For Writ Of Certiorari,” requesting the court to

issuethewrit tothe Board “ [ b] ecause the Board has purported to assert jurisdiction over Corridor under

* Prior to 1975, former Art. 27, § 641, authorized atria court in acriminal case, when the defendant
pled“not guilty” or “nolo contendere,” to placethedefendant on “ probation without finding averdict.” By
Ch. 527 of the Acts of 1975, former 8 641 was repealed and an entirely new 8§ 641 was enacted. The
new 1975 section contained no referenceto “ probation without findingaverdict,” and authorized the court,
“after determination of guilt,” to stay the entry of judgment and place the defendant on probation. For a
discussion of the history of former 8 641 and the present 8 641, aswell asthe differences between the two
statutes, see Judge Col€ sopinion for the Court in Myersv. Sate, 303 Md. 639, 645-648, 496 A.2d 312,
315-316 (1985).
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crcumstanceswherenosuchjurisdictionexigts. . ..” Corridor assarted inthe petition “thet Ms. lvey’s
probation before judgment deprived the Board of jurisdiction under § 12-108(a)(3)(iv).” Corridor
requested that the writ stay the administrative proceeding and require the Board to produce the
adminigrativerecord“ o thet this Court may determinethe Board' sfundamenta jurisdiction to proceed.”
Onthesameday that Corridor’ spetition wasfiled, the Circuit Court issued awrit of certiorari and ordered
that the administrative proceeding be stayed pending further order from the Circuit Court.
After the Board' sanswer to the petition, thefiling of legdl memoranda, and ahearing, the Circuit
Court issued an opinion holding thet the certiorari action was gppropriate and that the “ probation without
averdict” languagein Art. 2B, 8§ 12-108(a)(3)(iv), should “ beinterpreted to mean ‘ probation before
judgment.”” Thecourt entered an order adjudicating that the Board “lacksjurisdictionto proceed inthe

pending adminigrativematter againg the Petitioner,” and remanding the caseto the Board “with indructions

to dismiss the pending administrative action against the Petitioner for lack of jurisdiction.. . . .

TheBoard took an gpped to the Court of Specid Appeds, and weissued awrit of certiorari prior
to ord argument inthat court. License Commissonersv. Corridor Wine, 358 Md. 381, 749 A.2d 172
(2000). Theparties argumentsin this Court concern the appropriateness of the certiorari actioninthe
Circuit Court and the correct interpretation of Art. 2B, § 12-108(8)(3)(iv). More specifically, the debated
issuesincludewhether acommon law certiorari action may be brought under the circumstanceshere,
whether the underlying Satutory interpretation issue relatesto the subject matter jurisdiction of the Board,

whether Corridor should havebeen required to exhaudt itsadminigtrativeremedy and bring ajudicid review
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action after afina decision by the Board,” and which interpretation of Art. 2B, § 12-108(a)(3)(iv), is
correct.

.

Weshdl hold, ontwo dternative grounds, that acommon law certiorari action doesnot lie under
the circumstances of thiscase. We shall further hold that Corridor was required to await afinal
adminigrative decison before seeking judicia review inthe Circuit Court. Consequently, weshdl not
reach the issue regarding the correct interpretation of Art. 2B, 8§ 12-108(a)(3)(iv).

A.

Thetreditional common law definition of awrit of certiorari wasasfollows: “ Certiorari isawrit
issued by asuperior court, directed to aninferior tribuna, commanding it to return the record of its
proceedingsinacauseinto such superior court, in order that inquiry may beduly medeintoitsauthority
orjurisdiction.” 2 John PrentissPoe, Pleading and Practice, § 722, a 692 (Tiffany ed. 1925). Thewrit
of certiorari has three distinct uses under present Maryland practice.

Firg, pursuant to datute, thewrit isissued by the Court of Appedsintheexerciseof theCourt's
appellatejurisdiction. See Code (1974, 1998 Repl. Val.), 88 12-201 through 12-203 and 12-305 of the
Courts and Judicial Proceedings Article.

Second, when thereisno satutory provisonfor judicid review of find adjudicatory decisonsby

adminidrativeagendies, elther acartiorari or amandamusactioninthegppropriatecircuit courtisnormally

> Code (1957, 1998 Repl. Vol., 1999 Supp.), Art. 2B, § 16-101, authorizes an action in the circuit
courtsfor judicia review of “[t]he decision of aloca licensing board, in approving, suspending, revoking
and restricting, or refusing to approve, suspend, revoke or restrict any license, or licensee. . ..” See
Edgewater Liquorsv. Liston, 349 Md. 803, 709 A.2d 1301 (1998).
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avalablefor ordinary “subgtantid evidence’ judicid review of the adjudicatory adminidrative decisons.
See, e.g., Bucktail v. Talbot County, 352 Md. 530, 542, 723 A.2d 440, 445 (1999); Sate v. Board
of Education, 346 Md. 633, 642-644, 697 A.2d 1334, 1338-1339 (1997); Goodwich v. Nolan, 343
Md. 130, 146, 680 A.2d 1040, 1048 (1996); Medical Waste v. Maryland Waste, 327 Md. 596, 610,
612 A.2d 241, 248 (1992); Slverman v. Maryland Deposit, 317 Md. 306, 324-326, 563 A.2d 402,
411-412 (1989); Criminal Inj. Comp. Bd. v. Gould, 273 Md. 486, 501-507, 331 A.2d 55 (1975);
Balto. Import Car v. Md. Port Auth., 258 Md. 335, 342-343, 265 A.2d 866, 869-870 (1970); Sate
Health Dep't v. Walker, 238 Md. 512, 522-523, 209 A.2d 555, 561 (1965); Riggsv. Green, 118 Md.
218, 227-228, 84 A. 343, 345-346 (1912). Seealso Md. Comm n On Human Relationsv. Beth. Sed,
295 Md. 586, 457 A.2d 1146 (1983); Johnson v. Board of Zoning Appeals, 196 Md. 400, 76 A.2d
736 (1950) (Insteed of involving common law judicid review by certiorari or mandamusbecauseof the
absence of datutory judicd review, this casewas brought under alocd datute expresdy authorizing drcuit
court judicid review of an adminidrative decison by apeition for awrit of cartiorari). Theuseof cartiorari
or mandamusfor judicid review of adjudicatory adminidrative decisons like Satutory judicid review of
suchdecisons, isanexerciseof acircuit court’ sorigind jurisdiction and not itsgppellatejurisdiction.
Gisrid v. Ocean City ElectionsBoard, 345Md. 477, 490-496, 693 A.2d 757, 763-767 (1997), cert.
denied, 522 U.S. 1053, 118 S.Ct. 702, 139 L.Ed.2d 645 (1998), and casesthere cited. Mot of the
Maryland casesinvolving nondautory judicd review of adjudicatory decisonshby adminidrative agendes
have been denominated “mandamus’ actionsrather than “ certiorari” actions, athough the substance of
thesejudicid review actionsisthe sameregardlessof thelabels. 1t is probably more gppropriateto trest

such actionsasmandamusactions, instead of certiorari actions, aswritsof mandamushavetraditiondly
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been issued to officids and agencies outside of thejudicid branch of government, whereas writs of
certiorari have traditionally been issued to “lower tribunals’ in relation to the issuing tribunal.

Third, “[i]t haslong been the common law rulein Maryland thet acircuit court hasjurisdiction to
issueawrit of certiorari to alower court for the purpose of inquiring into that tribunal’ sjurisdiction.”
Kawamura v. Sate, 299 Md. 276, 283, 473 A.2d 438, 442 (1984). See, e.g., Fisher v. Sate, 305
Md. 357, 362-363, 504 A.2d 626, 628-629 (1986); Thistlewood v. Trial Magistrate for Ocean City,
236 Md. 548, 550, 204 A.2d 688, 689 (1964); Sate v. Jacob, 234 Md. 452, 457-458, 199 A.2d 803,
806 (1964); Ruth v. Durendo, 166 Md. 83, 86, 170 A. 582, 583 (1934); Sate v. Safford, 160 Md.
385,389, 153 A. 77, 79 (1931); Baumv. Warden, 110 Md. 579, 583, 73 A. 294, 295-296 (1909);
Rothv. Sate, 89 Md. 524, 526-527, 43 A. 769, 770 (1899); Weed v. Lewis, 80 Md. 126, 127-128,
30A. 610, 611 (1894); Judefind v. Sate, 78 Md. 510, 512, 28 A. 405, 406 (18%4); Kanev. Sate, 70
Md. 546, 552, 17 A. 557, 558 (1889); Rayner v. Sate, 52 Md. 368, 377 (1879); Hall v. Sate, 12 G.
& J. 329 (1842). Thewrit of certiorari for such purpose may beissued by acircuit court eveninthe
absence of afina decison by thelower court, Kawamura v. Sate, supra, 299 Md. at 280-281, 473
A.2da 441. Thisisthetraditiond commonlaw useof certiorari, andit falswithintheorigind jurisdiction
of acircuit court. Kawamura, 299 Md. at 283, 473 A.2d at 442; Rayner v. State, supra, 52 Md. at
377. Absent astatute, an appedllate court has no authority to issueawrit of certiorari to review the

jurisdiction of acourt below. Hendrick v. Sate, 115 Md. 552, 557, 81 A. 18, 19 (1911).°

¢ Whilethis Court’s most recent opinions clearly draw adistinction between the second and third types

of certiorari actions, afew of our opinions contain language which, to some extent, ssemsto blur the

difference. See, e.g., Criminal Inj. Comp. Bd. v. Gould, 273 Md. 486, 504-506, 331 A.2d 55, 67-68
(continued...)
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Inthe present case, Corridor invoked thethird category set forth above. 1t arguesthat the Board
lacked “subject matter jurisdiction” (Respondent’s brief at 17-18) and that Corridor

“invoked the Circuit Court’slimited certiorari jurisdiction. Such limited
jurisdiction existed a commonlaw andremainsviabletoday . . . precisdy
to questionthefundamentd jurisdiction of inferior tribunals, evenwhena
statutory right of appeal exists.” (ld. at 21).
Corridor’ sargument necessarily presentsthe threshold question of whether theBoard isan “inferior
tribunal” for purposes of this third type of certiorari action.

Inour view, thisthird use of awrit of certiorari, for the purpose of inquiring into an “inferior
tribund’ s’ subject matter jurisdiction, doesnot apply to administrativeagenciesinthe executivebranch
of the state government or to local government administrative agencies.

Indl of the @bove-cited casesinvolving acircuit court’ sor county court’ suse of certiorari to
inquireinto thejurisdiction of an“inferior tribund,” the so-caled “inferior tribund” wasacourt, such asthe

Didrict Court of Maryland, atria magistrate court, or ajustice of the peace court. TheDidtrict Courtis,

¢ (...continued)

(1975). Compare Sate v. Jacob, 234 Md. 452, 458, 199 A.2d 803, 806 (1964) (“The line of
demarcation between the two types of casesisnot alwaysclear and distinct . ..”); Riggsv. Green, 118
Md. 218, 225-228, 84 A. 343, 345-346 (1912).

In addition, one older case seemsto sanction ause of certiorari which fallswithin none of the three
categories described above. Thus, in Svann v. Mayor and Common Councilmen of the Town of
Cumberland, 8 Gill. 150 (1849), this Court upheld the use of certiorari to determine whether an ordinance
enacted by the Town of Cumberland was valid under the enabling statute enacted by the General
Assembly. The challenged action was not quasi-judicia or adjudicatory but waslegidative in nature.
Under present Maryland practice, unless the issue arises in some other adjudicatory proceeding, a
declaratory judgment or injunction action would bethe appropriate vehiclefor chalenging thevaidity of
alegidative enactment.
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and thetrid magidtrate or justice of the peace courtswere, part of thejudicid branch of government. The
Didrict Court is, and the atherswere, trid courtsof limited jurisdiction. Not only doesthethird category
of certiorari casesinvolve courts of limited jurisdiction, but this Court’ sopinionsin those casesusethe
phrases*lower court,” “judicid tribund,” “inferior tribund,” and “tribund” interchangegbly. See, eg.,
Kawamura, 299 Md. a 283, 473 A.2d a 442 (“adircuit court hasjurisdiction to issue awrit of certiorari
to alower court for the purpose of inquiring into that tribunal’ s jurisdiction”) (emphasis added).

Theuseof theword “inferior” in describing thesetribundsis perhgps unfortunate, asit hasnathing
todowith thequality, performance, or stature of the courts. Rather, the casesusethe phrase“inferior
tribunals’ because it reflectsthe postion of such courts, below the dircuit courts, inthejudicid hierarchy
for purposes of oversight and appeal. The purpose of awrit of certiorari issued by acourt of genera
jurigdictionisto examine*“thejurisdiction of the[limited jurisdiction] magidratetotry thecase” Baumv.
Warden, supra, 110 Md. a 583, 73 A. & 295. Asan “inferior tribuna’s’ subject matter jurisdictionis
limited, theuse of certiorari by a“superior court” of genera jurisdiction conditutespart of theoversght
functionwithinthejudidary. If the court of limited jurisdiction has no subject meter jurisdiction “to try the
case,” the casevery likdy belongseither in the court of generd jurisdiction or does not belonginthe
judiciary.

Adminigrative agenciesare not courtsand do not exercisejudicia authority. Shell Oil Co. v.
Qupervisor, 276 Md. 36, 44-47, 343 A.2d 521 (1975). Article8 of theMaryland Declaration of Rights,
providing for the separation of powers, “prohibits administrative agencies from performing judicia
functions.” Shell Oil Co. v. Qupervisor, supra, 276 Md. a 46, 343 A.2d a 526-527. With very few

exceptions adminidrative agendesare not withinthejudiaa branch of government. Ingteed, they are parts



“11-
of the executive branch of the state government or parts of local governments. Consequently,
administrative agencies are not, and cannot be, “inferior tribunals’ in relation to the circuit courts.

Moreover, circuit courts exercise neither appellate nor oversight authority with regard to
adminigrativeagencies. Eventhough somesatutesand casesimproperly usetheword “ gpped” torefer
to actionsfor judicid review of adjudicatory adminidrative decisons, they arenot gopeds. Such actions
areorigind actionsin thecircuit courts. See, e.g., Prince George' s County v. Beretta, 358 Md. 166,
169, 747 A.2d 647, 648 (2000); Kimv. Comptroller, 350 Md. 527, 534-536, 714 A.2d 176, 179-180
(1998); DriggsCorp. v. Md. Aviation, 348 Md. 389, 398-399, 704 A.2d 433, 438-439 (1998); Colao
v. County Council, 346 Md. 342, 359-363, 697 A.2d 96, 104-106 (1997); Gisrid v. Ocean City
Elections Board, supra, 345 Md. at 490-496, 693 A.2d at 764-767. A circuit court exercises no
overgght authority over adminidraiveagendes. 1n accordancewith Artide 8 of the Dedlaration of Rights,
overdght authority over an executivebranch adminigtrative agency lieswithin the executive branch of the
government.

Under theMaryland Congtitution, Maryland common | aw, and numerous statutes, circuit courts
do havejurisdiction over actionsfor judicid review of adjudicatory adminidrativedecisons. Thepurpose
of such actions, however, isnot to give courts an oversight function over agenciesin another branch of
government. Indtead, likemany other causesof actioninthedircuit courts, the purposeunderlyingjudicia
review actionsisto protect, in accordancewithlaw, the persona and property rightsof personsand private
entities. Sate v. Board of Education, supra, 346 Md. at 642-645, 697 A.2d at 1338-1340.

No caseinthisCourt, which hasbeen caled to our atention, hasheld that acircuit court may issue

awrit of certiorari to an adminigtrative agency in order to examinethe subject matter jurisdiction of the
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agency over acasedill pending beforetheagency. Nonetheless, thereareafew older opinionscontaining
language suggesting that such jurisdiction might exist.

InWilliamsonv. Carnan, 1 G. & J. 184, 186, 193-198 (1828), involving an appea from the
Court of Chancery, thereport of the case containsan opinion of Chancdlor Blandreferringto an earlier
action of the County Court of Batimore County issuing awrit of certiorari tothe Levy Court of Bdtimore
County inaroad closng case. Thereportin 1 G. & J.dso containstheopinion of Judge Archer for the
County Courtintheroad dlosing case. Itisclear fromthelower court opinions, however, thet the Levy
Courtwasthenviewed asan*inferior judicid” tribund andacourt of “limitedjurisdiction] ].” Williamson
v. Carnan, supra, 1 G. & J. at 196-197.

In Gaither v. Watkins, 66 Md. 576 (1887), this Court afirmed thejudgment of the Circuit Court
for Howard County quashing awrit of certiorari which had beenissued by the Clerk of the Circuit Court
to the County Commissionerswith regard to aroad opening matter before the County Commissoners.
The groundsfor the affirmancewerethat the clerk had no authority to issuethe writ without an order of
the Circuit Court and that the challenge to the County Commissioners’ action did not relateto a
jurisdictiond issue. Thesummary of theattorneys argumentsin thereport of thecaseand thisCourt’s
opinion suggest that noissuewasraised about whether the County Commissonerscondtituted a“tribuna
below” (66 Md. at 581) for purposes of certiorari jurisdiction.

Neither of the above-discussed cases conditutes authority for the notion thet, absent adtatute, a
writ of certiorari may beissued to an adminigtrative agency, prior to afind administrativedecison, to
examinethe subject matter jurisdiction of the agency. Furthermore, to the extent that any languagein those

opinionsmight seem to support circuit court certiorari jurisdiction to determine whether an adminigretive
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agency hedjurisdiction over an adjudicatory procesding pending beforethe agency, such languagereflected
along-time confusonin Maryland over the nature of some adjudicatory adminidraive agencesand ther
rel ationship to the courts of generd jurisdiction. Prior to thisCourt’s1975 opinionin Shell Qil Co. v.
SQupervisor, supra, 276 Md. 36, 343 A.2d 521, many administrative agencies performing adjudicatory
functionswereerroneoudy treated asif they were courtsof limited jurisdiction, and circuit court judicid
review of their decisonswas often congdered to be an “ goped,” inthe same senseasan goped froma
trid magistrate court toacircuit court. For arecent review of the pre-1975 trestment of therelationship
between adjudicatory adminigrative agenciesand thecircuit courts, sse Gisrid v. Ocean City Elections
Board, supra, 345 Md. at 493-496, 693 A.2d at 765-768. As previoudy discussed, however, these
agencies are wholly different from courts of limited jurisdiction.

Consequently, thecommon law authority of acdircuit court toissueawrit of cartiorari to determine
whether an“inferior tribund” hasjuridiction over amatter pending beforethat tribund islimited to metters
pending in the Digtrict Court of Maryland or one of the Orphans Courts. The Circuit Court for Anne
Arundel County was not authorized to review, by certiorari, the Board' sjurisdiction over acase dtill
pending before the Board.

B.

Alternetivdly, eveniif the Board wereacourt of limited jurisdiction, the Satutory interpretationissue
underlying thiscasedoesnot rd aeto the subject matter jurisdiction of theBoard. JudgeJ. Dudley Digges
for this Court, in First Federated Commodity Trust Corp. v. Commissioner, 272 Md. 329, 335, 322

A.2d 539, 543(1974), st forth thegenerd test for determining the subject matter jurisdiction of atribund:
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“If by that law which definesthe authority of the court, ajudicia body is
giventhepower to render ajudgment over thet dassof caseswithinwhich
apaticular onefals, thenitsaction cannot be assailed for want of subject
matter jurisdiction.”

Seealso Board of Nursing v. Nechay, 347 Md. 396, 405-407, 701 A.2d 405, 410-411 (1997). Art.

2B of theMaryland Code clearly givesthe Board the power to render adecison over the classof cases

within which the present case falls.

Smply because agtatutory provison directsacourt or an adjudicatory agency to decideacase
inaparticular way, if certain circumstances are shown, does not cregte an issue going to the court’sor
agency’ ssubject matter jurisdiction. Therehavebeen numerouscasesinthisCourtinvolving thestuation
whereatrid court or an adjudicatory agency hasjurisdiction over the subject matter, but whereagtatute
directsthe court or agency, under certain drcumstances, to exerdiseitsjurisdiction in aparticular way, or
to rulein favor of arespondent, or to dismissthe case, and thetribunal erroneously refusesto do so
because of an error of statutory interpretation or an error of fact. Inthese situations, this Court has
regularly held that the matter did not concern the subject matter jurisdiction of thetrid court or theagency.
See, e.g., Montgomery County v. Ward, 331 Md. 521, 527-528, 629 A.2d 619, 622 (1993); Md.
Comm' n On Human Relationsv. Beth. Sed, supra, 295 Md. at 594-595, 457 A.2d at 1150-1151;
Comm’'n On Human Relationsv. Mass Transit, 294 Md. 225, 233-235, 449 A.2d 385, 389-390
(1982); Parksv. Sate, 287 Md. 11, 16-17, 410 A.2d 597, 601 (1980); Block v. Sate, 286 Md. 266,
268-271, 407 A.2d 320, 321-323(1979). Seealso Cardindl v. Sate, 335 Md. 381, 424-425n.8, 644
A.2d 11, 32 n.8 (1994) (dissenting opinion).

Theabove-cited cases are d 0 digpogtive of Corridor’ sdterndtive argument that, gpart from the
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availability of awrit of certiorari, it wasentitled tojudicia review of the Board' sinterlocutory statutory
interpretation ruling becausethe Board was* pa pably without jurisdiction.” (Respondents’ brief at 19).
It isageneral principle of Maryland Administrative law that “*an action for judicia review of an
adminigrativeorder will lieonly if theadminidrativeorder isfind.”” DriggsCorp. v. Md. Aviation, supra,
348 Md. at 407, 704 A.2d at 442, quoting Holiday Spasv. Montgomery County, 315 Md. 390, 395,
554 A.2d 1197, 1199 (1989). Wehave assumed, without deciding, thet there may bean exceptiontothis
principle where an adminigtrative agency is** papably without jurisdiction.”” Comm n On Human
Relationsv. Mass Transit, supra, 294 Md. a 235, 449 A.2d at 390 (“It may well bethat exhaustion of
administrative remediesisnot required wherean * agency is pa pably without jurisdiction.” Davis,
Administrative Law Treatise (1958), Ch. 20, § 20.01, p. 56"). See Montgomery County v. Ward,
supra, 331 Md. at 527, 629 A.2d at 622. Again, we need not inthiscase decidewhether Maryland law
recognizes such exception because the Board was acting within its subject matter jurisdiction.
Theunderlying Satutory interpretation issue concerning themeening of Art. 2B, 8 12-108(a)(3)(iv),
rlaesto how the Board should exerciseitsjurisdiction inaparticular case, and not whether it has subject
matter jurisdiction over thecase. Thiscaseisvery smilar to Comm n On Human Relationsv. Mass
Trangt, supra, wheretheatorney for the Mass Trangt Adminidration (MTA) argued that acomplaint of
discrimingtion againg the Adminigtration, which wasfiled with the Human Relaions Commisson, should
be dismissed under acorrect interpretation of the Satutory provisons. Inrgectingthe Adminidration’s
efforttoobtanjudicid review prior toafind adminigrativedecison, westated (294 Md. at 233,449A.2d

at 389):
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“TheMTA inthe present case has couched the Satutory interpretetion
Issueintermsof the Commisson's* authority’ or ‘power’ or ‘jurisdiction,
and has charged that the Commission is attempting to ‘expand’ its
jurisdictionand proceedinan unauthorized manner. Nevertheess many,
If not most, statutory interpretation issuesarising in administrative
proceedings could be phrased in terms of the agency’ s ‘ authority,’
‘power’ or ‘jurisdiction’ to takeacertan typeof action inaspedific case
A party’ sargument that an agency will be exceeding itsauthority if it
ultimately interprets the statute and decides the case contrary to that
party’ s position, does not excuse thefailureto await afinal agency
decision.”

The sameistruein the case at bar.

JUDGMENT OF THE CIRCUIT COURT FORANNE
ARUNDEL COUNTY REVERSED, AND CASE
REMANDED TO THAT COURT WITH
DIRECTIONS TO QUASH THE WRIT OF
CERTIORARI AND DISMISS THE ACTION.
COSTSTO BE PAID BY THE RESPONDENTS.




