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Appedahility - Arbitration. State procedure under which order compdling arbitration isan gppedadlefind
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cdaming party, and plaintiff choseto assart daminjudicid procesding, held: defendant may not compd

arbitration.
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Thisapped wastaken from an order compelling arbitration. A prdiminary procedurd issueis
whether Marylandlaw, which authorizes such apped's, hasbeen preempted by 9 U.S.C. 88 1 through 16,
the Federd Arbitration Act (FAA). Thesubdantiveissueiswhether the gopdlants, plantiffsbe ow, agreed
to arbitrate. As explained below, we shall answer each issue in the negative.

TheplantiffsareDaeWelsof Elicott City, Maryland, Sharon Goldenberg of Washington, D.C.,
and JohnDove of FalsChurch, Virginia(the Plantiffs). They sue Chevy ChaseBank, F.SB. (Chevy
Chass) and First U.SA. Bank, NA. (First U.SA) (collectively, the Defendants). Plaintiffs first amended
complant alegesthat the Defendants, inanumber of agpects, breached the open end credit agreement (the
Cardholder Agreement) ineffect between Plaintiffs, ascardhol dersof credit cardsissued by Chevy Chase
and Chevy Chase, as the card-issuing credit grantor.

Prior to January 16, 1996, Chevy Chase had maintained its homeofficein Maryland.* The
Cardholder Agreement provided for anannual fee, aminimum|ate chargefee of fifteen dollars, described
themethod of computing thefinancecharge, and Sated that the" ANNUAL PERCENTAGE RATE will

never exceed 24%." With respect to amendments the Cardholder Agreement read:

'Regulations of the Office of Thrift Supervision, United States Department of the Treasury, Sate
that "[&]ll operationsof aFederd savingsassociation shdl be subject to direction fromthehomeoffice.”
12 C.F.R. §545.91.



-2.

"Wemay amend theterms of thisAgreement in accordance with gpplicablelaw a any

time. Alsowemay at any timeadd new credit services, discontinue any credit services,

or replace your card with another card.”

The Cardholder Agreement also contained a " Governing Law" provision reading:
"ThisAgreementismadein Maryland. Itisgoverned by Subtitle 9 ["Credit Grantor
Revolving Credit Provisons'] of Title12["Credit Regulations'] of theCommercid Law
Article of the Maryland Annotated Code and applicable federal laws."

There was no mediation or arbitration provision in the Cardholder Agreement.

Onor about January 16, 1996, Chevy Chasemoveditshomeofficeto Virginia Withtheperiodic
gatementsmailedin January and February of 1996 toitscardholders, Chevy Chaseinduded anotice of
change of terms of the Cardholder Agreement. The notice of changetook the form of arestatement and
revison of the Cardholder Agreement, with the new or revised termsitalicized and, with respect toawaiver
of jury trid provison, bothitdicsand al uppercase print wasusad. Soldly for purposesof thisgpped, and
without indicating any opinion on whether the Cardholder Agreement was effectively amended or whether
theamendmentsaresubgtantively valid, weshdl cdl the product of the January and February mailingsthe
"Amended Agreament.” The Amended Agreement provided thet it wasmedein Virginiaand was " subject
to and governed by Virginialaw and applicablefederd law and regulations.” The Amended Agreement
further recited that " [t]he parties agree that by engaging in activitieswith or involving each other, they are
participating in transactions involving interstate commerce.”

Also contained inthe Amended Agreement wasan dterndive digputeresolution sectionwhichin
relevant part reads:

"Mediation and Arbitration— Any controversy or claim (‘Claim’) between or anong

you and usor our agents, employeesand dfiliates, induding but not limited to thosearisng
out of or rdaing to thisAgresment or any rdated agreaments, indluding without limitation
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any Claim based on or arising from an dleged tort, shdl, at the request and expense of

thecdaiming party, besubmitted to mediation, usng therulesof the American Arbitration

Association ('AAA").

"If mediation fallsto resolvethe Clam within 30 days from the date of engagement, then

the Claim shall be determined by binding arbitration. (Mediation or Arbitration, as

aopropriate, are sometimes referred to below asthe 'Proceeding.) Arbitration shdl be

conducted in accordance with the United States Arbitration Act (Title 9, U.S. Code),
notwithstanding any choiceof law provisoninthisAgreement, and under therulesof the

AAA. Either you or we may, by summary proceedings (e.g., apleain abatement or

motionto say further proceedings), bring an actioninany court havingjurisdictionfor the

sole purpose of compelling compliance with these mediation and arbitration provisions."”
(Emphasis added).

On or about September 30, 1998, First U.S.A. purchased the credit card portfolio of Chevy
Chase.

Aantiffsindituted theindant actionin January 1999. They dlegethat the defendants breached the
Cardholder Agresment by charging interest in excessof twenty-four percent, by incresaing theinterest on
past baances, by faling to providelegdly required notice of theamendments, by changing the method of
cd culating the finance charge without proper natice, and by increasing thelate feesand over-limit fees
without proper notice. Plaintiffsaso dlegeviolation of theMaryland Consumer Protection Act, Maryland
Code (2000 Repl. Vol.), 88 13-101(d) and 13-303(3) of the Commercial Law Article (CL).

Theprincipd theory of the Plaintiffs caseisthat the Cardholder Agreement wasnever effectively
amended. Inthisconnection, Plantiffsprincipaly ry on CL § 12-912 that addresses amendment of the
agreement governing arevolving credit plan. Inbroad strokes, that section requires, "at least 25 days
before the effective date of the amendment,” adear and conspicuouswritten natice, "[i]f the amendment

hasthe effect of increasing theinterest, finance charges, or other feesand chargesto be paid by the
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borrower ... or dtering the manner of their computation.” § 12-912(b)(1). Thenoticemustinclude”[d
clear statement comparing the origina terms and the terms under the amended agreement.” § 12-
912(b)(1)(1). Theinitid noticeisaso to include "a statement that a second notice will be sentinthe
borrower'snext periodic Satement.” § 12-912(c)(7). Both noticesareto beinten pointtype. Id. The
noticeisto advise of the cardhol der'soptiond right to refuse the amendment and to describe the manner
of refusng. 8 12-912(c)(7)(ii). Where, ashere, the plan charges an annud fee, rgjection of the amendment
entitlesthe cardholder to " use the account pursuant to its origind, unamended terms, for ... [f]he duration
of the time for which afee was paid for use of the plan." 8 12-912(c)(5)(i)1.

In addition, § 12-912(€) provides:

"If theterms of the agreement governing the plan, as origindly drawn or amended([,]

provide, any amendment may, on or after the date on whichit becomeseffectiveastoa

particular borrower, goply to dl then outstanding unpaid indebtednessin the borrower's
acoount under theplan, indluding any indebtednesswhich shal havearisen out of purchases

made or loans obtained prior to the effective date of the amendment.”

Plaintiffs also seek to have their claims certified as a class action for a class consisting of

"[a]ll cardholderswho had a Chevy Chase-issued Visaor MagterCard credit card prior

to January 16, 1996 in which Chevy Chase agreed that thegoverning law would be

Subtitie9 of Title 12 of the Commerdd Law Artideof theMaryland Annotated Codeand

thereafter incurred any finance charges, late fees, or overlimit fees."

Defendants responded to the complaint by moving, pursuant to the FAA, to compel
mediation/arbitrationin accordancewiththe Amended Agreement. Plantiffs answer tothedemand for
arbitrationwasthat they had never agreedtoarbitrate. Principaly, Plaintiffscontended thet the Cardhol der
Agreement had never been effectively amended because the dleged fallure to comply with CL § 12-912

caused the arbitration provison of the Amended Agreement, aswdl asitsfinancid terms, to lack any
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contractua foundation. The Defendantsmadeatwofold replication. Frg, they argued thet the Amended
Agreement was severableand that no provisonin CL § 12-912 even addressed an arbitration provison
in an open end credit plan.

The second ground argued by the Defendants wasthat § 12-912 was preempted by 12 C.F.R.
§560.2(a), aregulation of the Office of Thrift Supervison (OTS). Thet regulation undertakesto preempt

by "occup[ying] the entire field of lending regulation for federal savings associations." 1d.2

12 C.F.R. §560.2 in relevant part reads:

"(@  Occupation of field. Pursuant to sections 4(a) and 5(a) of the[Home
Owners Loan Act (HOLA)], 12 U.S.C. 1463(a), 1464(a), OTSis authorized to
promulgate regulationsthat preempt datelawvs affecting the operations of federd savings
assodi aionswhen deemed gppropriateto fadlitate the safeand sound opertion of federa
savings associations, to enablefederd savings assodiationsto conduct their operationsin
accordance with the best practices of thrift inditutionsin the United States, or to further
other purposesof theHOLA. To enhance safety and soundnessand to enablefederd
savingsassociationsto conduct their operationsin accordance with best practices (by
efficently ddivering low-cog credit to the public freefrom undue regulatory duplication
and burden), OT S hereby occupiesthe entirefidd of lending regulation for federd savings
associations. OTSintendsto give federa savings associations maximum flexibility to
exerdsethar lending powersin accordance with auniform federal schemeof regulation.
Accordingly, federd savingsassociationsmay extend credit asauthorized under federd
law, including this part, without regard to state laws purporting to regulate or otherwise
affect their credit activities, except to the extent provided in paragraph () of thissection
... For purposes of thissection, 'date law' includes any state statute, regulation, ruling,
order or judicial decision.

"(b) llustrative examples. ... [T]he types of state laws preempted by
paragraph (a) of thissectioninclude, without limitation, Satelaws purporting toimpose
requirements regarding:

"(4) Thetermsof credit, including amortization of loansand thedeferrd and
(continued...)
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Maintiffs rgoinder wasthat, as sated in 12 C.F.R. § 560.2(c)(1), § 560.2(a) does not preempt
the contract law of adate. Plaintiffsassert that in the Cardholder Agreement Chevy Chase covenanted
that it would comply with Subtitle9 of Title 12 of the Maryland Commercid Law Article and thet federd
preemption cannot negate that promise. Defendants surregjoinder was that Plaintiffs rejoinder
misnterpreted the governing law provison of the Cardholder Agreament and thet, in any eventt, that which
hed beeninvalidated by federd presmption could not beincorporated by reference asgoverninglaw into

a contract.

%(....continued)

capitdization of interest and adjustmentsto theinterest rate, balance, paymentsdue, or
term to maturity of theloan, induding the drcumstances under which aloan may becdled
due and payable upon the passage of time or a specified event external to the loan;

"(5) Loanrdaedfees indudingwithout limitation, initid charges latecharges
prepayment penalties, servicing fees, and overlimit fees;

"(9) Disdosureand advertisng, induding laws requiring spedific datements,
information, or ather content to beinc udedin credit goplicationforms, credit soliatations,
billing statements, credit contracts, or other credit-related documentsand lawsrequiring
creditors to supply copies of credit reports to borrowers or applicants;

"(c) Satelawsthat arenot preempted. Statelawsof thefollowing typesare
not preempted to the extent that they only incidental ly affect the lending operations of
Federd savingsassociaionsor are otherwise congstent with the purposes of paragraph
(@) of this section:

"(1) Contract and commercial law ...."
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The circuit court granted the Defendants motion to compel arbitration. Essentidly the court
reasoned that CL 8§ 12-912 did not prevent the arbitration provison, which wasviewed asseverablefrom
the other provisonsaf the Amended Agreement, from becoming part of the contract between the parties.
Paintiffs appeded from that order to the Court of Specid Appedswherethey weremet by a
moation by the Defendantsto dismissthe goped on the ground thet the Maryland law permitting an gpped
from an order compelling arbitration was preempted by aprovison of the FAA. The Court of Specid
Apped sdenied the motion without preudiceto renewd a argument. Thereafter, wegranted apetition
for cartiorari filed by the Plaintiffsand across-petitionfor certiorari filed by the Defendantswhich asserted
alack of appellate jurisdiction. Wellsv. Chevy Chase Bank, 358 Md. 608, 751 A.2d 470 (2000).
I
Maryland Code (1974, 1998 Repl. Val.), § 12-301 of the Courtsand Judicid ProceedingsArtide
(C) isthe generd gpped sdatute, conferring aright to goped "from afind judgment entered inacivil or
crimina caseby acircuit court.” Becausean order of acircuit court compelling the partiesin an action
beforeit toarbitratetheunderlying daim completdy terminatestheactioninthedircuit court, wehaveheld
that an order compelling arbitrationisafina judgment and appedable under CJ8 12-301. Horseyv.
Horsey, 329 Md. 392, 402-04, 620 A.2d 305, 310-12 (1993); Litton Bionetics, Inc. v. Glen Constr.
Co., 292 Md. 34, 41-42, 437 A.2d 208, 212 (1981). The Defendants submit that this gpplication of CJ
§ 12-301 is preempted by FAA 8 16(b)(2). In relevant part § 16 provides:

"(@) An appea may be taken from --



-8-

"(3) afind decisonwith repect to an arbitration thet issubject tothis
title.

"(b) ... [A]n appeal may not be taken from an interlocutory order --

"(1) gratingaday of an action under section 3 of thistitle;
[and]

"(2) directing arbitration to proceed under section 4 of this
titlel.]"

9U.S.C. § 16 (1994).

Because 9 U.S.C. § 16(a)(3) permitsan gpped from "afina decison,” and becausethe indant
order tocompe arbitrationisafinad judgment under Maryland procedura law, onemight concludethat

would digpose of thedismissal mation. Defendants, however, pressadisinction found inthefederd cases

They argue as follows:

"FAA 8§16 doespermitimmediate gpped sfrom‘afind decisonwith respect to
anabitration. 9U.SC. §16(g)(3). A find decison' isonethat resolves an independent’
action, inwhich the'soleissue beforethe digtrict court isthe arbitrability of the [underlying]
dispute.’ [Inre] Pisgah Contractors, 117 F.3d [133,] 136 [(4th Cir. 1997)] (quoting
Humphrey v. Prudential Sec., Inc., 4 F.3d 313, 317 (4th Cir. 1993)) (emphasisin
origina). Wherearbitration isonly 'oneissue among othersfor thedistrict court to
resolve,' thearbitration issueisconsdered to be 'embedded,’ and an order compelling
arbitrationin such acaseisan ungpped ableinterlocutory order withinthemeaning of FAA
816(b), evenif theorder compelsarbitration of al substantive clamsinvolvedinthe
dispute. Id.; American [Cas.] Co. v. L-J, Inc., 35 F.3d 133, 136 (4th Cir. 1994).
Becausethe Arbitration Order here was entered in the context of alarger breach of
contract dispute, the arbitration i ssue was 'embedded’ in gppellants contract and Sate
gatutory cdlams, and thereforethe Arbitration Order isnot an gppeal able'final decison’
for purposes of FAA 8 16. Pisgah Contractors, 117 F.3d at 136."

Brief of Appelleesat 6 n.1. Weshall assume, arguendo, that arbitrability in theinstant matter is
"embedded" in other issues, but we condudethat Maryland procedurd law, under which thesubject order

to compel isafina judgment, is not preempted by the FAA.
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The problem with Defendants rdiance upon 9 U.S.C. 16(b)(2) isthat 84 of the FAA, aswdll as

§3, expresdy dedl only with the procedureto befollowed by thefederd courts. Thereevant textsof
those two sections are:

"If any suit or proceeding be brought in any of the courts of the United Sates upon
any issuereferableto arbitration under an agreement in writing for such arbitration, the
court inwhich such suitispending, upon being satified thet theissue involved in such it
or proceeding isreferableto arbitration under such an agreement, shal on application of
one of the parties stay thetria of the action until such arbitration has been had in
accordance with theterms of the agreement, providing the gpplicant for the stay isnat in
default in proceeding with such arbitration.”

9 U.S.C. § 3 (1994) (emphasis added).

"A party aggrieved by the dleged failure, neglect, or refusal of another to arbitrate under
awritten agreement for arbitration may petition any United Satesdigrict court which,
savefor such agreement, would havejurisdiction under Title 28, inacivil actionor in
admirdty of thesubject matter of asuit arigng out of the controversy betweenthe parties,
for an order directing that such arbitration proceed in the manner provided for in such
agreement ... Thecourt shall hear the parties, and upon baing satisfied that the making of
theagreement for arbitration or thefallureto comply therewithisnot inissue, the court shdll
makean order directing the partiesto proceed to arbitration in accordance with theterms
of the agreement."”

9 U.S.C. 84 (1994) (emphasis added).
Further, dthough the United States Supreme Court has gpplied 9 U.S.C. § 2to actionsin Sate
courtsand given that statute preemptive effect over substantive provisions of statelaw, the Court has

declined to decidewhether 88 3 and 4 apply in state court actions.® See Southland Corp. vKeating, 465

3Section 2 of the FAA provides:

"A written provison in any maritimetransaction or contract evidencing atransaction

involving commerceto settle by arbitration acontroversy theresfter arising out of such

contract or transaction, or therefusal to perform thewhole or any part thereof, or an
(continued...)
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U.S. 1,16n.10,104 S. Ct. 852,861 n.10, 79 L. Ed. 2d 1, 15n.10(1984) ("In holding thet the Arbitration
Act preemptsadatelaw that withdrawsthe power to enforce arbitration agreements, we do not hold thet
88 3and 4 of the Arbitration Act gpply to proceedingsin date courts. Section 4, for example, provides
that theFedera Rulesof Civil Procedure gpply in proceedingsto compe arbitration. TheFederd Rules
do not apply in such state-court proceedings’).
The Court reiterated thislimitation of its Southland holding in VVolt Info. Sciences, Inc. v. Board
of Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 109 S. Ct. 1248, 103 L. Ed. 2d 488
(1989), stating:

"Itisundisputed that thiscontract falswithinthe coverage of the FAA, sinceitinvolves
Interstate commerce, and that the FAA contains no provision authorizing a stay of
arbitrationinthisstuation. Appellee contends, however, that 88 3and 4 of the FAA,
which arethe specific sectionsdamed to conflict withthe Cdiforniagiatute at issue here,
arenot goplicablein thisstate-court proceading and thuscannat preempt gpplication of the
Cdiforniagatute..... Whiletheargument isnot without Some merit, we need not resolve
it to decidethis case, for we concludethat even if 88 3 and 4 of the FAA arefully
applicablein gtate-court proceedings, they do not prevent gpplication of Cd. Civ. Proc.
Code Ann. 8 1281.2(c) to stay arbitration where, as here, the partieshave agreed to
arbitrate in accordance with California law."

Volt, 489 U.S. at 476-77, 109 S. Ct. at 1254-55, 103 L. Ed. 2d at 498-99 (footnote omitted). Ina
related footnote the Court explained:
"Whilewe have hdd that the FAA's 'substantive provisions--88 1 and 2--are
goplicablein sateaswell asfederd court, see Southland Corp. v. Keating, 465 U.S. 1,

12,104 S. Ct. 852, 859, 79 L. Ed. 2d 1, 13 (1984), we have never held that 88 3 and
4, which by thelr terms appear to goply only to procesdingsin federd court, sse9 U.SC.

%(...continued)

agreement inwriting to submit to arbitration an exigting controversy aisng out of sucha
contract, transaction, or refusd, shdl bevalid, irrevocable, and enforcegble, save upon
such grounds as exist at law or in equity for the revocation of any contract.”
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8 3 (referring to proceedings 'brought in any of the courts of the United States); 84
(referring to 'any United States digtrict court’), are nonethdess gpplicablein sate court.

See Southland Corp. v. Keating, supra, at 16 n.10, 104 S. Ct. at 861 n.10, 79 L. Ed.

2d a 15n.10 (expresdy reserving the question whether '88 3 and 4 of the Arbitration Act

apply to proceedingsin date courts); seedsoid., at 29,104 S. Ct. & 867, 79 L. Ed. 2d

at 23-24 (O'CONNOR, J., dissenting) (88 3 and 4 of the FAA apply only infedera

court)."

Volt, 489 U.S. a 466 n.6, 109 S. Ct. at 1254 n.6, 103 L. Ed. 2d a 499 n.6. The mgority opinionin

Volt dso gated, "Thereisno federd palicy favoring arbitration under acertain set of procedurd rules; the

federal policy issmply to ensurethe enforceability, according to their terms, of private agreementsto

arbitrate.” Id. at 476, 109 S. Ct. at 1254, 103 L. Ed. 2d at 498.

Thecommon denomingtor of the recent United States Supreme Court decisonsthat have hdd date
laws preempted by 8 2 of the FAA seemsto bethat those Sate Satutestargeted agreementsto arbitrate
and treated them lessfavorably than other contracts. In Doctor's Assocs,, Inc. v. Casarotto, 517 U.S.
681,116 S. Ct. 1652, 134 L. Ed. 2d 902 (1996), the Court found that FAA 8 2 preempted aprovison
inaMontanagtatute regulating franchise agreementsthat voided apromiseto arbitrate digoutes, unlessthe
provisonwastyped in capitd letters, with underlining, onthefirst page of thefranchiseagreement. An
Alabamadgatutewhich madewritten, pre-digoutearbitration agreementsinvaid washel d to be preempted
by FAA 8§2in Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 115 S. Ct. 834, 130 L. Ed. 2d
753(1995). TheretheCourt rgected aninterpretation of "atransactioninvolving commerce' in§2which
would have limited the reach of the FAA to transactions where the parties contemplated substantial
interdate activity. Perryv. Thomas, 482 U.S. 483, 107 S. Ct. 2520, 96 L. Ed. 2d 426 (1987), hdd that
FAA 8§ 2 preempted a Cdliforniagtatute which provided "that actionsfor the collection of wages may be

maintained ‘without regard to the existence of any private agreement to arbitrate™ 1d. at 484, 107 S. Ct.
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at 2523,96 L. Ed. 2d at 432. Southland Corp. v. Keating, supra, involved aCalifornia statute that
regul ated investmentsin franchisesand prohibited contractud waiver of thebenefitsof thestatute. The
Supreme Court of Californiacongtrued the statute to require adjudication of disputesunder afranchise
agreement inajudica forum. The United States Supreme Court held thet the Satute, so consirued, was
preempted by FAA 8 2. Southland Corp., 465 U.S. at 10, 104 S. Ct. at 858, 79 L. Ed. 2d at 11-12.

Ontheother hand, FAA 8 2 preemptionwas held not to apply to aCaliforniaprocedurd statute
inVolt, supra. The Satute addressed the problem of disputes among multiple parties some, but lessthan
al, of whom had agreed to arbitrate. The satute conferred anumber of optionsonthetrid courtinwhich
the actionswere pending, including thet of gaying arbitration which thetrid court didinVolt. Therewas
no preemption because "the parties agreed to arbitrate in accordance with Cdifornialaw.” Valt, 489 U.S.
a477,109S. Ct. a 1255, 103 L. Ed. 2d a 499. It isnoteworthy thet the arbitration clauseinvolved in
Volt provided that the agreement "'shall be specificaly enforcegble under the prevailing arbitration law.™
Id.at470n.1,109S. Ct. at 1251 n.1, 103 L. Ed. 2d at 494 n.1. The Court consdered the"prevailing
arbitration law" to be Californialaw, and not the FAA, despite the fact that the contract, involving
ingdlaion of asysem of dectrica conduits on the Stanford Univeraity campus, evidenced atransaction
involving interstate commerce.

Mogt gate courtswhich have faced theissue of whether the FAA prevented gpped of an order
compdling arbitration hold that their own procedurd rules govern goped's, unlessthose rulesundermine
the goalsand principles of the FAA, and then those courts find that their procedural rules do not

impermissibly undermine the objectives of the FAA.
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For instance, in Southern California Edison Co. v. Peabody Western Coal Co., 194 Ariz. 47,
977 P.2d 769 (1999), involving adispute under acontract to supply cod to utilitiesin Cdiforniaand
Nevada, theissuewaswhether an order to compe arbitration should be considered to be an gppedadle
final judgment. Thecourt lookedtothe FAA for guidance, but not ascontralling law, saying that "[t]he
FAA doesnoat, however, require submissontofederd procedurd law" and "[€]ach Sateisfreeto gpply
itsown procedura requirements so long asthose procedures do not defeet the purposes of the[FAA]."
Peabody Western, 977 P.2d at 773-74. Appdlatejurisdiction over orderscompelling arbitration was
decided "on the basis of precedent, atutes, common sense, and whét [the court] believe d] to begood
judicid policy for Arizona" 1d. a 774. It washeld that review would be given. The Arizona court
dedlined to adopt the distinction applied by federd courtsin FAA cases under which apped isdlowed if
the arbitrability issueisindependent, but apped isdenied if the arbitrability issueisembedded in other
issuesin the case. Id.

In Smmons Co. v. DeutscheFin. Servs. Corp., 243 Ga. App. 85, 532 S.E.2d 436 (2000), the
intermedliate gope late court held that Georgidsruledlowing immediate gpped from an order compelling
arbitration was not preempted by 8 16 of the FAA because permitting immediate goped did not undermine
the purposesor objectivesof the FAA. Smmons, 532 So. 2d at 439. That court viewed theissueasone
of adifferencein thetiming for an goped froman order compeling arbitration and conduded thet it mede
no differenceto the objectives of the FAA whether an goped wasimmediady permitted or only dlowed
after arbitration. 1d. at 440.

Numerous other Sate courts have reeched the same cond us on when confronted with an argument

that the FAA preempts state procedures of varioustypes. In Rosenthal v. Great Western Fin. Sec.
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Corp., 14 Cd. App. 4th 394, 58 Cd. Rptr. 2d 875, 926 P.2d 1061, 1069 (1996), the court held that the
recognition of aright toajury trid in FAA 84 did not preempt Californias use of asummary procedure
to decideamotion to compd arbitration. Quoting Felder v. Casey, 487 U.S. 131, 138, 108 S. Ct. 2302,
2306, 101 L. Ed. 2d 123, 137 (1988), the court said, "It isa'generd and unassailable propogtion ... that
States may establish therulesof procedure governing litigationin their own courts,’ even when the
controversy isgoverned by subgtantivefederd law .... [H]owever, where Sate courtsentertain afederdly
created causeof action, the 'federd right cannot be defeated by theformsof locd practice™ Rosenthal,
926 P.2d at 1069. Seealso Collinsv. Prudential Ins. Co., 752 So. 2d 825, 828-30 (La. 2000) (stating
thet "provisonsof § 16 of the FAA governing thetiming of appealsare procedurd in natureand ... dates
arefreetofollow their own procedurd rulesregarding gopeds, unlessthoserulesunderminethegodsand
princplesof theFAA," but holding that under Louisanalaw noright to animmediate gpped of an order
compelling arbitration existed); Atlantic Painting & Contracting Inc. v. Nashville Bridge Co., 670
S\W.2d 841, 846 (Ky. 1984) (holding that the three month limitation of FAA § 12 on amationto vacate
anaward did not gpply to astate court motion to vacate because [t he procedurd aspects|of the FAA]
are confined to federal cases'); Weston Sec. Corp. v. Aykanian, 46 Mass. App. Ct. 72, 703 N.E.2d
1185, 1189(1998) (holding that FAA 8§ 16(a)(3) did not preempt astate Satute prohibiting gpped of an
order to compd arbitration and reasoning that "[t]here is no reason to suppose that the timing of the
exerdseof theright of goped froman order compe ling arbitrationiscther than aprocedurd matter which
doesnot dter the substantive rights of either party"), rev. denied, 429 Mass. 1107, 710 N.E.2d 604
(1999); Xaphesv. Mowry, 478 A.2d 299, 301 (Me. 1984) (dismissing gpped for lack of find judgment

that arguably would have been treated asfinal infedera practice and stating that "this Court is not
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compdledtogpply ajurisdictiond ruleof thefederd courtsmerdy becausethemotion for astay of [court]
proceedings [pending arbitration] in this instance was filed pursuant to the [FAA]").

Other smilar decisonsare: McCldlan v. Barrath Congr. Co., 725 SW.2d 656, 658 (Mo. Ct.
App. 1987) (applying Missouri law in holding order compel ling arbitration unappeal able because
"[a]lthough9U.S.C. § 2 creates subgtantive rightsto be enforced in sate courts, the procedurd provisons
of the[FAA] arenot binding on state courts... provided applicable state procedures do not defeet the
rightsgranted by Congress'); Bushv. Paragon Property, Inc., 165 Or. App. 700, 997 P.2d 882, 887-88
(2000) (halding that FAA doesnat require gppdlate review of order, interlocutory under datelaw, denying
motiontocompe arbitrationand overruling prior decisonfinding such areguirement); Jack B. Anglin Co.
V. Tipps, 842 SW.2d 266, 268 (Tex. 1992) ("When Texas courts are called on to decide if disputed
clamsfal within the scope of an arbitration clause under the [FAA], Texas procedure controls that
determination™); Belmont Constructors, Inc. v. Lyondell Petrochemical Co., 896 SW.2d 352, 355
(Tex. Ct. App. 1995) (holding order denying arbitration apped able under Texaslaw and Stating that
"[a]lthough the[FAA] dso permitsaparty to appeal from an interlocutory order denying arequest to
compd arbitration, federd procedure doesnot gpply in Texas courts, even when Texas courtsgpply the
Federal Act" (footnote omitted)).

The Defendantscite usto Eurev. Cantrell Properties, Inc., 236 Ga. App. 427,512 SE.2d 323
(1999), and to Dakota Wed eyan Univ. v. HPG Int'l, Inc., 560 N.W.2d 921 (S.D. 1997), in each of
which gpped sfrom orderscompd ling arbitrationweredismissad asnongpped able. Thirteen monthsafter
Eurewasfiled, it wasexpresdy overruled by Smmons, supra, 532 S.E.2d at 440. Thereasoning and

conclusion of Dakota Wed eyan wasfollowed by the Supreme Court of North Dakotain Superpumper,
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Inc. v. Nerland Qil, Inc., 582 N.W.2d 647 (N.D. 1998). Neither case, on closereading, held that the
FAA preempted statepractice. Rather, both courtsturned "tothe FAA for guidancein determining” the
issue of gpped ability. Dakota Wedeyan, 560 N.W.2d at 922; Superpumper, 582 N.W.2d a 651. The
two courts adopted the federa independent issue-embedded i ssue distinction, decided that the cases
presented embedded i ssues, and held that no gppedl lay. Thetwo courts supported their conclusionsby
finding that the policy of the FAA isagaingt delay inthe onset of arbitration. Dakota Wedeyan, 560
N.W.2d at 923; Superpumper, 582 N.W.2d at 652-53.

Dakota Wed eyan and Superpumper overstate the weight to be given to delay in the onset of
arbitration. Thepalicy agang dday must beweighed againg themorefundamentd principlethat aparty
who hasnot agreed to arbitrate a particular digpute cannot be compelled to arbitrateit. InFirst Options
of Chicago, Inc. v. Kaplan, 514 U.S. 938, 115 S. Ct. 1920, 131 L. Ed. 2d 985 (1995), the Supreme
Court medethevery rd evant atement that "thebasic objectivein thisareaisnot to resolve digoutesinthe
quickest manner possible, no matter what the parties wishes... but to ensurethat commercid arbitration
agreements, likeother contracts™ areenforced ...."™ 1d. &t 947,115S. Ct. & 1925, 131 L. Ed. 2d at 995.
Seealso Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213,219, 105 S, Ct. 1238, 1242, 84 L. Ed. 2d
158, 164 (1985) ("Wethereforerg ect thesuggestion that theoverriding god of the[FAA] wasto promote
the expeditiousresolution of daims. The[FAA], after dl, does not mandate the arbitration of dl daims,
but merely the enforcement ... of privately negotiated arbitration agreements’).

InMaryland, pre-disputeagreementsto arbitraieareenforcegble. Thegenerd gpped sstatutedoes

not focuson, or discriminate againg, arbitration. Accordingly, wehold that the Maryland procedurd rule,
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recognizing an order compe ling arbitration to beafind and goped ablejudgment, isnot preempted by the
FAA.

I

Ontheissueof whether the Flaintiffs agreed to arbitrate this digpute, we shdl assume, arguendo,
that the Cardholder Agreement has been validly amended, at |east to the extent of including the
mediation/arbitration provison, previoudy quoted. Our andyssbegins, andin thiscaseends, with the
words of the written contract.

Theinterpretation of awritten contract isordinarily aquestion of law for the court and, therefore,
issubject to de novo review by an appdlate court. Auction & Edtate Reps., Inc. v. Ashton, 354 Md.
333, 341, 731 A.2d 441, 445 (1999); Calomirisv. Woods, 353 Md. 425, 434, 727 A.2d 358, 362
(1999); Kendall v. Nationwide Ins. Co., 348 Md. 157, 170-71, 702 A.2d 767, 773 (1997);
JBG/Twinbrook Metro Ltd. Partnershipv. Whedler, 346 Md. 601, 625, 697 A.2d 898, 911 (1997);
Suburban Hosp., Inc. v. Dwiggins, 324 Md. 294, 306, 596 A.2d 1069, 1075 (1991). In determining
the meaning of contractud language, Maryland courts havelong adhered to the principle of the objective
interpretation of contracts. Ashton, 354 Md. & 340, 731 A.2d & 444; Calomiris, 353 Md. a 435, 727
A.2d at 363; Adloov. H.T. Brown Real Estate, Inc., 344 Md. 254, 266, 686 A.2d 298, 304 (1996);
Maryland v. Attman/Glazer P.B. Co., 323 Md. 592, 604, 594 A.2d 138, 144 (1991); Cloverland
FarmsDairy, Inc. v. Fry, 322 Md. 367, 373, 587 A.2d 527, 530 (1991); Feick v. Thrutchley, 322 Md.
111, 114,586 A.2d 3,4 (1991); Aetna Cas. & Sur. Co. v. Insurance Commir, 293 Md. 409, 420, 445
A.2d 14,19 (1982). Under the objective interpretation principle, where the languageemployedina

contract isunambiguous, acourt shall give effect toitsplain meaning and thereisno need for further
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congtruction by the court. Ashton, 354 Md. at 340, 731 A.2d at 444; Whedler, 346 Md. a 625, 697
A.2d at 911; Insurance Commr, 293 Md. at 420, 445 A.2d at 19. "If awritten contract issusceptible
of aclear, unambiguous and definite understanding ... its congtruction isfor the court to determine.”
Rothman v. Slver, 245 Md. 292, 296, 226 A.2d 308, 310 (1967).

Further, "[t]he dlear and unambiguouslanguage of an agreement will not giveway to whet the
partiesthought the agreement meant or wasintended to mean.” Ashton, 354 Md. & 340, 731 A.2d a 444
(citing Adloo, 344 Md. a 266, 686 A.2d at 304; General Motors Acceptance Corp. v. Danidls, 303
Md. 254, 261, 492 A.2d 1306, 1310 (1985); Board of Trusteesv. Sherman, 280 Md. 373, 380, 373
A.2d 626, 629 (1977)). Seealso Beckenheimer'sinc. v. Alameda Assocs. Ltd. Partnership, 327 Md.
536, 547,611 A.2d 105, 110(1992) ("A party'sintention will beheld to bewhat areasonable personin
the pogtion of the ather party would cond ude the manifestationsto mean™). Thewordsemployedinthe
contract are to be given their ordinary and usud meaning, in light of the context within which they are
employed. Kasten Congtr. Co. vRod Enters,, Inc., 268 Md. 318, 329, 301 A.2d 12, 18 (1973); Liller
v. Logsdon, 261 Md. 367, 370, 275 A.2d 469, 470-71 (1971); Belmont Clothes, Inc. v. Plest, 229
Md. 462, 467, 184 A.2d 731, 734 (1962); ST Sys. Corp. v. Maryland Nat'l| Bank, 112 Md. App. 20,
34,684 A.2d 32, 39 (1996).

Theahitration dauseinthe Amended Agreement in thiscaseis susceptible of but onereasonable
interpretation. The promiseisto mediate and, if necessary, arbitrate "at the request and expense of the
caming paty.” ThePantiffsarethe claming parties, not the Defendants. Thisconcusonisneither
dtered, nor thelanguage madeambiguous, by theprovisoninthenext following paragrgph reeding: "Either

you or wemay, by summary proceedings(eg., apleain abatement or motion to stay further procesdings),
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bring an action in any court having jurisdiction for the sole purpose of compeling compliance with these

mediationand arbitration provisons." Orderingthedaming party tomediateand, "[i]f mediationfals' to

arbitrate, when the claiming party has not requested mediation does not compel compliancewith the

mediation and arbitration clause provisions; rather, an order so compelling exceeds those provisions.
We recognize that neither party has argued the plain language of the mediation and arbitration

clause. Neverthe ess, whether Plaintiffsagreed to arbitrate hasbeen theissuethat wastried and decided

inthedrcuit court, and the plain language meaning of thedauseissmply anargument directed tothet issue.

See Crown Oil & Wax Co. of Delaware, Inc. v. Glen Constr. Co. of Virginia, Inc., 320 Md. 546,

560-61, 578 A.2d 1184, 1190-91 (1990). Inany event, evenif the plain language meaning of the dlause

were conddered to beanew issue, this Court hasdiscretion to consder it. 1d. at 561-62, 578 A.2d at

1191. Suchanexerdseof discretionis particularly appropriate when it avoids deciding the condtitutional

issueinvolving preemption by 12 C.F.R. §560.2(a) of Maryland Code, CL §12-912. Baltimore Sun

Co. v. Mayor & City Council of Baltimore, 359 Md. 653, 659, 755 A.2d 1130, 1133-34 (2000);

Professional Staff Nurses Assnv. Dimension Health Corp., 346 Md. 132, 138-40, 695 A.2d 158,

160-61 (1997).

JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE CITY REVERSED. CASE
REMANDED TO THAT COURT FOR FURTHER
PROCEEDINGS. COSTSTOBE PAID BY THE
APPELLEES.




