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STEVEN HOWARD OKEN * In the
* Court of Appeals
V. * of Maryl and
* M sc. No. 16

STATE OF MARYLAND * Sept ember Term 2001

ORDER

The Court having considered the Petitioner’s notion for stay
of warrant of execution, the response in opposition to the notion
and the Petitioner’s reply to the response, it is this 6th day

of February, 2002,

ORDERED, by the Court of Appeals of Mryland, that the
notion for stay of warrant of execution be, and it is hereby,
GRANTED, and the warrant of execution issued by the Circuit Court
for Baltinore County (Turnbull, J.) on January 15, 2002, is
stayed pending the tinmely filing in the Supreme Court of the
United States of a petition for a wit of certiorari and the
di sposition of this case by the Suprene Court

of the United States.
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| have agreed to this stay of the Circuit Court’s warrant only because, under the law,
Oken has urtil early April to file a petition for certiorari with the United States Supreme Court
and the warrant cdls for his being put to death a month earlier. Although | do not believe that
his case has any substantive merit, the Apprendi issue that he wishes to raise in the Supreme
Court is not a frivolous one.  This Court was split four-to-three on the issue and the Supreme
Court, in granting certiorari in Arizona v. Ring, 25 P.3d 1139, cert. granted, 2002 U.S. LEXIS
409 (1/11/02), has apparently agreed to consder the application of its Apprendi decison to
a death pendty statute. Although Judge Cathdl does not believe that a decison by the Supreme
Court in Ring will affect this case, and he may well be right, no one knows for certain at this
point, and Oken ought to have the full opportunity provided by law for seeking relief in the
Supreme Court. | regard it as a least implicit that the Circuit Court is free to issue another
warrant, promptly and without further leave of this Court, should (1) Oken fal to file a timey
petition for certiorari in the Supreme Court, or (2) the Supreme Court deny any petition for
certiorari filed by him.

Judge Harrdl joinsin this opinion.



IN THE COURT OF APPEALS OF MARYLAND

Misc. No. 16

September Term, 2001

STEVEN HOWARD OKEN

STATE OF MARYLAND

Bedl, C. J.
Eldridge
Raker
Wilner
Cahdl
Hardl
Battaglia,

Dissent to the Granting of a Stay by Cathell, J.

Filed: February 6, 2002



| would deny the Stay.

Firg, to be hones, if | were a member of the legidative branch of government, | would
probably vote to abolish the desth pendty. | would not vote in that fashion because of any
conditutional or mora principle. | would so vote because it is clear to me that because of the
way the death pendty system works, it smply is not worth the aggravation it costs throughout
the body politic. Two years ago, while working on a persona project, | had occasion to
examine more fuly the costs of the death pendty sysem. At that time, some datistics |
examined indicated that, on average, there were approximately 270 persons sentenced to desth
throughout the country each year. With the extensve efforts made to insure that innocent
persons are not subjected to the ultimate penaty, the cost and time to process a death pendty
case is exorbitant. It was estimated in some of the studies that to process a desth pendty case
and to mantain a death pendty defendant in death row security, costs $400,000 over and above
what it would normaly cost to process, and then maintain a prisoner serving alife sentence.

If those datidtics are accurate, governments throughout our country, by permiting the
impogtion of the death pendty, collectivdy obligate themselves for an expenditure of a
hundred million dollars each year above what they would ordinarily expend if such defendants
had been sentenced to life imprisonment. Even if the extra costs were only $40,000,
governments would obligate themselves each year for future spending of over $10,000,000.
Based on the sum of $7,000 (which is the gpproximate level of in-date tuition a our State
univerdties), a year's tuition for tens or even hundreds of thousands of students at State
universities could be funded by the extra costs we incur to process and maintain 270 people

per year, however deserving, in the death pendty system. A relevant question, it seems to me,



is whether the country would be better served by using the money for education, or for other
aspects of need in this country than it is now beng served by the process we put ourselves
through putting afew murderers to deeth?

Additiondly, the process imposes upon the system huge adminidrative and procedura
burdens. It is dso a system that lends itsdf to attacks in individua cases that are both
principled and unprincipled at the same time. Attorneys take an oath that imposes upon them
an ethica duty not to engage in frivolous actions or actions engaged in for the sole purposes
of dday. Ye, a least partidly due to the draconian aspects of the death pendty, some
participants may look the other way in death cases because they have professond and
conflicting ethica obligations towards the client, and, aso, because they question the mord
principles inherent in the impogtion of death by a civilized society. Throughout the country,
there are laymen and lawyers who, because of ther professond obligations to clients and their
own personad bdiefs in respect to the death pendty, participate in obstructive tactics in an
effort to delay the impodgtion of the desth pendty in the hope that during the dday the
Supreme Court, or the respective State legidative bodies, will abolish the pendty dtogether.

What results is the use of extraordinary steps or tactics throughout the process to
forestall the impostion of the pendty imposed. The process must appear to those outside the
sysem to be a game played by lawyers and judges, rather than the serious process it should be.
This case is but one of many cases where defendants are ressting the impostion of deeth
pendties, by presenting issues, that, in my opinion, are not worthy of further congderation.

With dl of tha said, and with the underdanding that the Supreme Court has held the
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death pendty itsdf to be conditutiond, and with the further understanding that the legidative

branch of Maryland government has made the policy decison that the death pendty is

appropriate in Maryland under certain circumstances, and that policy decision is its to make,

and, when made, binding on the courts, let us examine whether the stay should be granted in this

case. This case involves a defendant who has been described elsewhere (correctly, in my view)

even by those opposed in principle to the death pendty as a “poster man for the death penalty.”
In prior cases, this Court, as to the facts of the murder here involved, found:

“At midnight on Sunday, November 1, 1987, Keth Douglas Garvin
arrived at the United States Navy base in Oceana, Virginia. Mr. Garvin, who had
a pass from his navd superiors, had just spent the weekend with his wife, Dawn
Gavin, a ther gpatment in the Bdtimore County community of White Marsh
and was returning to his station in Oceana.  Upon his arriva a the base, Mr.
Gavin atempted to cdl his wife to notify her that he had arrived safely.
Although the telephone rang at their White Marsh apatment, there was no
answver. After making severd additional unsuccessful attempts to cal his wife,
Mr. Gavin became worried and telephoned his father-in-law, Frederick Joseph
Romano. Because Mr. Romano lived in close proximity to the Garvins
agpartment, Mr. Garvin asked Mr. Romano to check on his wife. Mr. Romano
agreed, and attempted to telephone his daughter twice. Both times there was no
answer. Concerned about the fact that numerous cals to his daughter had gone
unanswered, Mr. Romano decided to drive to his daughter’ s gpartment.

When Mr. Romano arrived a his daughter’s apartment, he found the front
door to the apatment gar, al the lights in the apartment turned on, and the
televison blaing. Sendng that something was wrong, Mr. Romano rushed into
the apartment and found his daughter, Dawn, in the bedroom lying on the bed
nude with a bottle protruding from her vagina  While atempting to give her
cardiopulmonary resuscitation (‘CPR’), Mr. Romano observed that there was
blood dreaming from her forehead. He immediatdy caled for assstance, and
paramedics arived shortly theresfter. A paramedic then began to administer
CPR, but his effortswerein vain. Dawn Marie Garvin was dead.

At 2:30 am., on November 2, Detective James Roeder of the Bdtimore
County Police Depatment arrived a the Garvins gpartment to ingpect the scene
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of the murder. Detective Roeder tedtified that when he entered the Garvins
goartment he saw no dgns of forced entry. Once inside, he observed a brassiere,
a par of pants, tennis shoes, a shirt, and a sweater on the floor near the sofa in
the living room. The brassere was not unhooked, but instead, was ripped on the
sde. The pants were turned indde out. Roeder also noticed a smal piece of
rubber on the floor near the televison set. In the bedroom, Roeder found two
goent .25 cdiber shdl casngs on the bed, one of which was lying on top of a
shirt. The shirt was blood stained and had what Roeder believed to be a bullet
holeinit.

An autopsy of Ms. Gavin's body reveded that she had died as the result
of two contact gunshot wounds, one of the bullets entered at her left eyebrow
and the other at her right ear.

The last person to see Dawvn Gavin before she was fatally attacked was
her brother, Frederick Anthony Romano. At 8:30 p.m. on November 1, Mr.
Romano stopped by his sger’s gpatment to pick up a set of keys to Keith
Gavin's car. Mr. Garvin had left the car a the White Marsh apartment so that
it could be repaired during the week. Mr. Romano only stayed at his sster's
goatment for about five minutes. When he left the apatment, Ms. Garvin was
preparing to walk her dog. . . .

At 9:00 am. on the morning of November 16, 1987, aoproximatey two
weeks after Dawn Garvin's murder, Sergeant Sidney Branham of the Batimore
County Police Depatment was parolling the White Mash aea when he
received a dispatch of a ‘suspicious condition’ concerning a missng person at
62 Stllwood Circle, a townhouse which was the residence of Oken and his wife,
Phyllis Hirt Oken. Sergeant Branham went to that address and was met by four
individuds ganding outsde of the home. One of those individuds, a Ms.
Danidle Jones, infformed Sergeant Branham that ‘she had reason to believe that
her sgter, Paricia Hirt, was missng and that some harm had come to her, and
she came to 62 Stllwood Circde to locate her sster.” Jones aso told Sergeant
Branham that when she arived a this address, she found the door to the
resdence patidly gar and entered. Jones related that while inside the house,
she had noticed that it was in disarray and that there was blood on the floor near
the front entrance.

On the basis of Jones's dsory, Sergeant Branham decided that he and
Lieutenant Harvey should enter the house ‘to see if there was anyone injured in
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the house, [and] to look for any suspect’” Once inside the house, Sergeant
Branham made certain observations. He saw blood smeared on the floor in the
foyer and on the door post, a towel lying on top of a trash can in the kitchen with
what appeared to be dried blood stains on it, and articles of women’s clothing
grewn about the floor in the living room. When Sergeant Branham left the
house, he posted an officer a the front door to secure the premises until a
search warrant could be obtained.

Later tha same morning, a about 10:00 am., Detective Charles Naylor
of the Bdtimore County Police Depatment received a telephone cdl asking him
to proceed to an area near Interstate 95 and White Marsh Boulevard in Batimore
County where the body of a dead woman had been found by the Maryland State
Police. Detective Naylor went to this area to investigate. Approximately one
hour later, the body of the dead woman was identified as Patricia Hirt.*

4 Subsequent to his conviction and sentence in the ingtant case, Oken pleaded
guilty to the murder of Petricia Hirt.

After the discovery of the dead woman's identity, Detective Naylor was
sent to 62 Stillwood Circle where he met with Sergeant Branham.  Sergeant
Branham informed Detective Naylor of his observations indde the home. Based
on these observaions and the discovery of Patrida Hirt's body, Detective Naylor
prepared an dfidavit and application for a search and seizure warrant for Oken's
home at 62 Stllwood Circle. A warrant was signed by Judge A. Gordon Boone,
Jr., and Detective Naylor returned to 62 Stillwood Cirdle to execute the warrant.
During the search, Detective Naylor seized a .25 cdiber handgun from a dresser
drawer in the master bedroom. This gun was later determined to be the weapon
that was used to kill Dawn Garvin.

Oken’s Arrest in Maine on November 17, 1987

At approximady 1:00 p.m. on November 16, 1987, the same day the
Mayland State Police discovered Pdricia Hirt's dead body, Oken checked into
the Coachman Motor Inn (‘Coachman’) in Kittery, Mane. According to the
generd manager of the motd, Diana Ott, Oken dated that he only wanted the
room for one night. After filling out the regigration form which indicated that
he was driving a white Ford Mustang with Maryland regidration plates, Oken pad
for his room in advance with a Visa credit card. As Ott handed Oken the keys to
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room 48, the tdephone rang. Ott answered, and as she was tdking on the
telephone, she redized that she still had Oken's credit card in her hand. Ott
telephoned Oken in his room and asked him to come back to the desk and get his
card a his convenience. At 2:30 p.m., Ott’s shift at the registration desk ended.
She was replaced by Lori Ward. Since Oken had not returned to clam his card
a the time Ott and Ward changed shifts, Ott informed Ward that Oken might be
coming to the desk for hiscard. Ott then went home.

Later that evening, a approximatey 6:00 p.m., Ott telephoned the
regisration desk to check on Ward. There was no answer to her cal. Ott
continued to cdl Ward but received no answer. She then telephoned the motel’s
maintenance man and asked him to check on Ward. The maintenance man
returned Ott’'s telephone call about ten minutes later. He informed Ott that Ward
had been found murdered.® Ott immediady |eft for the motel. She

5 Prior to his trid for the murder of Dawn Garvin, Oken was convicted in Maine
of the murder of Lori Ward.

arived a the motel around 6:30 p.m. and stayed there until 12:30 am. During
that time she did not see Oken or his Mugtang.

On tha same day, Oken drove to Freeport, Maine, which is gpproximately
a one hour drive from the Coachman. At 7:54 p.m., Oken checked into the
Freeport Inn. According to the desk clerk, Katherine Jones, Oken paid in cash
for one night's stay in room 250. As Oken was waking away from the desk,
Jones observed blood on the back of his head. Jones brought this fact to Oken's
attention, but Oken indicated that he was ‘okay.” Sometime between 10:00 am.
and 10:30 am. on the following morning, November 17, 1987, Oken paid for an
additional night's lodging at the Freeport Inn. Oken never checked out of the
Coachman.

The police began ther investigaion of Ward's murder by knocking on the
doors of every motel room in the Coachman, including Oken's room, Room 48.
There was no response at Room 48. . . .

At 8:00 am., on November 17, the Kittery police arrived [again] a the
Coachman. . . . There was no answer at Room 48, so the police unlocked the
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door and entered the room. Once inside Room 48, the police discovered a bottle
of vodka, a hdf-gdlon of orange juice, a few smal pieces of rope, a par of
socks, a shirt with blood gans on it, and blood smudges on the wdl in the
bathroom. There were no toilet articles, persona belongings, luggage, or any
kind of bags in the room, and the bed had not been turned down.

After discovering these articles in Room 48, the police went to Ott, and
asked her who was the last person to stay in Room 48. She checked her records
and informed the police tha Oken was the last individud to occupy Room 48.
She dso gave them the license tag number for the vehicle he was driving. When
the police sought informeation by teletype about the regidration of tha
automobile, they learned that Oken was wanted in connection with two murders
in Maryland and that the car he was driving had been stolen the previous day in
Maryland.

At agpproximately 5:10 p.m., on November 17, 1987, Oken was arrested

a the Freeport Inn. Upon his arrest, the police seized the tennis shoes that he

was wearing dong with dl his persond beongings and his car. During the guilt

or innocence stage of Oken's trid, one of the tennis shoes sdized was matched

with the piece of rubber found in Dawn Garvin's gpartment on the night of her murder.”

Oken v. State, 327 Md. 628, 634-49, 612 A.2d 258, 261-68 (1992) (some alterations in
origind).

There was additiona evidence discovered that indicated that Oken had planned his serid
cimind activity. A note in his handwriting was discovered in his home, that, in relevant part,
stated:

“[Glauze pads, 5 by 11 inches by 4 inches, chloroform, N25B, gag; sock and

adhesve tape, two inches by five inches by five yards, surgicd gloves from the

store, camera, come, [9c] film and flash; store; panty hose, dark color to cover

har and face reading glasses;, dildos, vibrators, et cetera, possible capsules,

glass covers, store.”

Oken, 327 Md. a 664, 612 A.2d a 276. At sentencing, a psychiatrist testified that Oken

related to him the actud details of the murder of Mrs. Garvin:



“I was told by Mr. Oken that he approached the victim outsde the
gpartment, asked if he could use the phone, made his way into her apartment,
looked about, shut the door, took out a gun and asked that she get undressed. He
asked her to begin masturbating. He masturbated. At the same time he then
asked her to get up and perform ora sex on him. He then pushed her back. He
got on top of her, he tried to have intercourse, he did this in different positions,
induding and sex. He got up a some point, went into the kitchen, brought back
a bottle, Durkee's hot sauce bottle, which he sad he inserted into her vagina. He
made her take the bottle in and out. He was masturbating at the same time. He
became angry because he couldn’t reach climax and then he killed her.”
Oken, 327 Md. at 679, 612 A.2d at 283.

| now examine the present procedural datus of the case. After our resolution of the
direct appea aisng out of his trid court conviction and sentencing that | have referred to
above, Oken sought review of his case by the United States Supreme Court. His Petition for
Certiorari was denied in 1993. Oken v. Maryland, 507 U.S. 931, 113 S. Ct. 1312, 122 L. Ed.
2d 700 (1993). He then filed a Petition for Post Conviction Relief with the trial court in
which he raised over fifty quesions as to the lawfulness and conditutiondity of his conviction
and sentence. He was denied relief by the tria court in 1994. Oken then sought leave to apped
the decison of the trid court, which we granted. We, however, found no error in the decision
of the trid court and afirmed its decison. Oken v. State, 343 Md. 256, 681 A.2d 30 (1996).
Oken again sought to have the Supreme Court of the United States review his case. That Court
declined to review it. Oken v. Maryland, 519 U.S. 1079, 117 S. Ct. 742, 136 L. Ed. 2d 681
(1997). Oken then filed a motion for this Court to reconsider our prior decison. We declined

to do so.

In 1997, ten years after the body of Oken's firgt victim was found, Oken filed a petition



for habeas corpus relief with the U.S. Didrict Court for the Didrict of Maryland. Oken v.
Nuth, 30 F. Supp. 2d 877 (D. Md. 1998). The United States Didrict Court denied him any
relief. Oken v. Nuth, 64 F. Supp. 2d 488 (D. Md. 1999). Oken appealed that decision to the
United States Court of Appeds for the Fourth Circuit. That Court affirmed the Digtrict Court
decision denying relief to Oken. Oken v. Corcoran, 220 F.3d 259 (4™ Cir. 2000). Oken then
sought review by the United States Supreme Court and that Court again declined to hear his
petition. Oken v. Corcoran, 531 U.S. 1165, 121 S. Ct. 1126, 148 L. Ed. 2d 992 (2001). In
February of 2001, Oken filed two motions in the circuit court. One was to reopen his post-
conviction case and the other dleged that his sentence was illegd and that he should, therefore,
be awarded a new sentencing hearing. The last motion was based upon his counsd’s
interpretation of the United States Supreme Court case of Apprendi v. New Jersey, 530 U.S.
466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000). The trial court declined to grant him any
relief pursuant to these two motions He then filed a Motion for a New Tria dleging his
conviction was improper because of irregularity in the indictment that had been handed down
more than fifteen years before. This motion was aso based upon his counsd’s interpretation
of the Apprendi case. His motion for new trid was denied by a different trid court judge.
Oken then appedled (in one fashion or another) the decisons below denying him relief on his
varying motions.

His appeal was heard during the same period as the hearing in the case of Borchardt v.

Sate, Md. . A.2d , 2001 Md. LEXIS 941 (December 13, 2001). Oken's

counsd was aso counsdl for Borchardt. The filing of this Court's opinion in the Borchardt
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case (and the filing of the Court’s opinion in the case sub judice) was delayed for over five
months, patidly because the Court wanted to consder a case presented by the defense in the
Oken case that had been proffered as applicable in the two cases. Once the applicability of that
case was resolved, we filed the Court’s opinion in Borchardt, and then filed the Court’s
opinion in the ingat case, adopting our reasoning in Borchardt. As | indicated above, one of
the reasons for the dday in the filing of the opinions in the indant case and in the Borchardt
case, was created by counsd bringing to the Court’s atention a case counsel proffered was
applicable. The Court ultimately found the case referred at that late date, to be inapplicable to
both cases.

Counsel has now referred another inapplicable case to this Court as the basis for further
delay by way of a stay of execution in this case. That inapplicable case is the case of Arizona
v. Ring, 200 Ariz. 267, 25 P.3d 1139, cert. granted, 2002 U.S. LEXIS 409 (January 11,
2002). The Apprendi issue in Ring is whether the sentencing method in Arizona, where the
judge, not a jury, determines the sentence in a death pendty case, remains conditutiona under
Apprendi’s holding. The Supreme Court had previoudy held in Walton v. Arizona, 497 U.S.
639, 110 S. Ct. 3047, 111 L. Ed. 2d 511 (1990), that Arizona's judge sentencing scheme was
conditutionad. The actuad question upon which cettiorari was granted in Ring is represented
to be:

“Should Walton v. Arizona be overuled in lignt of this court's
subsequent holding, in Apprendi v. New Jersey, that for [the] legidature to
remove from jury assessment of facts that increase [the] prescribed range of
pendties to which [a crimind defendant is exposed violates defendant’'s Sixth

Amendment right to jury trid?’
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Oken was tried and sentenced by a jury. We do not have in Maryland, in death cases,
a sentencing scheme where the impostion of sentence is aways by a judge. It is the
defendant’ s choice to be sentenced by ajury or ajudge.

Additiondly, Ring’'s argument in his petition is summarized by him as

“This Court's recent decisons place the continued vigbility of Walton

in grave doubt . . . . There can be no serious question that this issue, which goes

to the conditutiondity of the capitd sentencing schemes currently in place in

nine States, is one of substantial public importance. . . . Walton mugt and shoud

be reexamined promptly . ...

It is clear that Ring is a case limited to the conditutiondity of state statutes where
sentencing in capital cases is limited to judges. The capitd sentencing scheme a issue in Ring
goplies only in nine jurisdictions. Maryland is not among those jurisdictions. Every argument
made in the Petition for Writ of Certiorari in Ring is spedificdly referenced to the Walton
holding that found conditutional the Arizona capital sentencing scheme where judges, and only
judges, are permitted to impose the death sentence and in the process required to make factual
findings a scheme completdly unlike Mayland's. The arguments in Ring's petition include:
“Furthermore, a number of State and federal courts, induding the Arizona Supreme Court in
this case, have noted the irreconcilability of Walton and Apprendi.” “It is plan tha the
continued viability of Walton is in grave doubt . . . .” “Moreover, the question of Walton's
continued vigbility directly governs the conditutiordity of the cepitd sentencing schemes in

effect not only in Arizona, but adso in Montana, Idaho, Nebraska, Colorado, Florida, Alabama,

Indiana, and Delaware.” (Footnotes omitted.) “As long as Walton remains unexamined by this
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Court, every death sentence imposed, and every death sentence carried out, . . . [in] Arizona,
the eght other States enumerated above, . . . will be under a heavy cloud of constitutional
doubt.” “Apprendi hdd that with the exception of the fact of prior conviction, every finding
of fact that raises the maximum punishment to which a defendant may be subjected must be
made by a jury.” (Some emphass added.) “Arizond's capital sentencing scheme provides that
the maximum penalty to which a caimind defendant is exposed may be increased on the basis
of factud findings made unilaterally by a judge.” (Emphasisadded.)

It is clear that Ring concerns only the condituiondity of a capitd sentencing scheme
where only a judge is permitted to determine the sentence, and in that process is permitted to
make factud findings Under the system in Maryland, when a defendant, such as Oken chooses
to be sentenced by a jury, the judge is not involved, pre-sentencing, in any factud
determinations. Ring, in my view, amply does not address any determinative issue present in
the Mayland capitad sentencing scheme and the purported reliance on it by Oken is meredly an
assertion that is being used soldly for purposes of delay.

Oken, in responding to the State's answer to his request for a stay, proffers that two
other cases have since been petitioned to the Supreme Court. Neither of these two cases,
Harris v. United Sates, 243 F.3d 806 (4™ Cir. 2001), cert. granted in part,  US.

122 S. Ct. 663, 151 L. Ed. 2d 578, 2001 U.S. LEXIS10961 (2001) and United States v.

Cotton, 261 F.3d 397 (4™ Cir. 2001), cert. granted, u.S , S Ct.__, L. Ed

2d  , 2002 U.S. LEXIS 9 (January 4, 2002) are death penalty cases and thus are not subject

to the Supreme Court’s clear dtatement in Apprendi that Apprendi does not gpply to capital
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sentencing schemes.  In an opinion written by Judge Diana Gribbon Motz, Harris was convicted
for carying a handgun while drug trefficking. She held that “brandishing” was a sentencing
factor, not an dement of the offense. The question presented to the Supreme Court is, “Given
that a finding of ‘brandishing’, as used in 18 U.S.C. Sec. 924(c)(1)(A), results in an increased
mandatory minimum sentence, must the fact of ‘brandishing’ be aleged in the indictment and
proved beyond a reasonable doubt?” Oken does not invove mandatory minmum sentencing,
nor does the Maryland procedure questioned in Oken increase the datutorily established
maximum pendty of death. Moreover, there is no pendty in thisworld beyond death.

Cotton was a case in which the State faled to alege in the indictment the amount of
narcotics involved when it was prosecuting an aggravated drug case. The Fourth Circuit Court
of Appeds found that, as a result, he was convicted of an offense for which he had not been
charged.

Even if the defendants in Harris and Cotton prevall, |1 can see no impact on the case sub
judice.

It is true tha Oken has until early April to file a Petition for Cetiorai with the
Supreme Court, but he can file it a any time. In fact, if this Court were to decline to issue a
day, | have absolutely no doubt that a Petition would be filed with the Supreme Court before
the date Oken's sentence is to be executed, dong with the filing of a petition for stay of
execution. He does not have to wait until the deadline to file his petition, athough, with the
granting of this Court’s stay by the mgority, | anticipate that he will wait, understandably, until

the lagt day in order tha the execution of his sentence will be further delayed even if the
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Supreme Court declines to hear his case. It is not like the Apprendi issue is new to his
counsd. His counsd, in this and other death pendty cases, has been litigating Apprendi issues
in this Court for a year. He can, should he choose to do so, now or post-petition to that Court,
request the Supreme Court to issue a stay. That Court is in a better podtion than is this Court
to know whether it intends to address the Apprendi issue in anon- Ring context.

It has been over fifteen years dnce this serid murderer was fird convicted of this
murder and sentenced to death. His victims families have been waiting for the process to end
for more than a decade. Now, because of a case out of Arizona that has only a remote
connection, if any at dl, to the present case, this Court grants a stay of the execution of the
sentence.  This is twice in the last ten months that this case has been delayed by the clam that
some other case has pointed out an Apprendi issue impacting this case. By the time the clam
of Ring is rgected as to the Maryland sentencing scheme and the clams of Harris and Cotton
are disposed of, some other state in some other, or even smilar, manner will publish 4ill
another case with Apprendi issues. At that point, Oken will be back before this Court
requesting another stay. | suppose he will find the votes for the granting of stays, ad infinitum.
The present members of this Court will ourselves be dead and gone and credtive lawyers will
dtill be presenting foreign Apprendi cases, albeit to our successors.

| have great respect for my colleagues on the Court and acknowledge that the position
they have taken is one with which they are legdly comfortable and is a postion they fed is
dictated by ther ethicd and professond respongbilitiess  Nonetheless, it is my feding of
obligation to what | believe is my ethicd and professona responsbility that compels me to
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note that, after four triad court decisons decided againg him, one United States Digtrict Court
decison agang him, one Fourth Circuit Court of Appeds decison decided aganst him, four
unfavorable decisons by Mayland's highex Court (counting a denid of a motion to
reconsder), and three occasons when the Supreme Court has declined to review the case, and,
not the leadt, after fifteen years, there comes a point, even in death pendty cases, when judges

should say that enough is enough.
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