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On February 22,2001, Deshawn Lamont Smith, respondent, after abench trial inthe
Circuit Court for Harford County was convicted of transporting a handgun .* Respondent

was sentenced to aterm of three yearsof incarceration, with all but 30 days suspended.

! Unless otherwise noted, all statutory references hereafter are to former Maryland

Code (1957, 1996 Repl. Vol., 2001 Cum.Supp.), Art. 27 § 36B which stated:

“(b)Unlawful wearing, carrying, or transporting of handguns;
penalties. — Any person who shall wear, carry, or transport any handgun,
whether concealed or open, upon or about his person, and any person who
shall wear, carry or knowingly transport any handgun, whether concealed or
open, in any vehicletraveling upon the public roads, highways waterways, or
airways or upon roads or parking lots generally used by the public in this State

shall be guilty of a misdemeanor; ....” [Emphasis added.]

Article 27 8§ 36B wasin effect at the time respondent was charged and convicted. The
substance of section 36B has been recodified in Maryland Code (2002), § 4-203(a) of the
Criminal Law Article. There is no dispute in this case that respondent “transported” the
handgun found in his rented vehicle, as hewas driving along interdate 95 at the time of his

arrest; therefore, the core of this appeal rests upon whether respondent “knowingly”

transported the handgun.



On February 23, 2001, respondent appealed his conviction to the Court of Special
Appeas. On appeal, respondent asserted that there wasinsufficient evidenceto sustain his
conviction. On August 27, 2002, after hearing the case en banc, the intermediate appellate
court reversed thedecision of the Circuit Court. Smith v. State, 145Md. App. 400, 805A.2d
1108 (2002).

On December 11, 2002, we granted the State’ s Petition for Writ of Certiorari. State
v. Smith, ___ Md. __,812 A.2d 288 (2002). The State, petitioner, presents one quedion
for our review:

“Did the Court of Special Appealsincorrectly hold that the evidence

was insufficient to sustain the convidion of the lesseedriver of avehicle for

transportingahandgun, where the gunwasfound in the trunk of the car under

ajacket belonging to one of the two passengers alo in the ca?”’
Wereverse the Court of Special Appealsand answer yesto petitioner’s question. We hold
that the evidence and reasonable inferences therefrom were sufficient to sustain the
convictionof respondent for the crime of transporting ahandgun. Weshall additionally hold
that, generally, a person’s status as a owner or lessee/driver of a vehicle can support an

inference by a fact-finder that the owner or lessee/driver has knowledge of the contents of

the vehicle he or she is operating.?

> The State, initsresponseto the petition, and inits brief relies solely on the fact that,
initsview, inferences asto knowledge made by thetrial judge werereasonabl e, and that they

supported thetrial court’ sfinding that petitioner had knowledge of the handgun found in his
(continued...)
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?(...continued)
vehicle. Because the issue was presented in that manner, we resolve it upon that basis.

At thetrial court the prosecutor didinitially mak e mention of the statutory rebuttable
presumption of knowledge, contained in Article 27 section 36B but then modified his
argument that “ It’s certainly apermissibleinference....” That provision provides“2. There
is a rebuttable presumption that a person who transports a handgun under paragraph (1)(ii)
of this subsection transports the handgun knowingly.” The statutory presumption only
appliesto transporting handgunsin vehicles. Thetrial courtin its finding made no mention
of the statutory presumption, but appears to have relied only upon inferences from the
evidence presented.

The State did not rely on the statutory presumption found in Md. Code Article 27,
Section 36B (now Md. Code, Art. 27 8§ 36B (now codified in Maryland Code (2002), § 4-
203(a) of the Criminal Law Article)) before the Court of Special A ppeals. Nonetheless, the
Court of Special Appeals appended a footnote to its plurality opinion in which, while
acknowledging that the issue of the constitutionality of the presumption was not before it,
and that it was not relying on it, nonetheless gratuitously declared the presumption to be
unconstitutional .

Inits briefsin this case, the State, in a footnote, remarked as to the existence of the

presumption; that the trial court had not relied on it; that the State had not presented or
(continued...)
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I. Facts
W e adopt the f acts as set forth in the intermediate appellate court’ s plurality opinion

in this case?®

“Maryland State Trooper Larry Goldstein testified that around 5:30 on
the evening of March 25, 2000, he was working speed enforcement on [-95in
Harford County when he was advised by another trooper to stop awhite Buick
for speeding. Trooper Goldstein made the stop and parked his vehicle behind
the Buick. He approached the vehicle on the driver’'s side and asked the
driver, [respondent], for his driver’s license and vehicle registration. There
were two passengers in the vehicle, Michael Brandon Foster and Dayvon
Smith. At trial, Trooper Goldstein did not recall the positions of the
passengers in the vehicle, but did remember that one of the passengers had
been sittingin therear seat. According to thetrooper, when he approached the
Buick, he smelled the odor of bumnt marijuana. Goldstein returned to his

?(...continued)
argued it to the Court of Special Appeals; that the plurality opinion of the Court of Special

Appealshad declaredit unconstitutional; that the State was not relying on presumptioninthis
instant proceeding and that the State had “apparently” abandoned any reliance on the
presumption.

Accordingly, we do not address the matter of the constitutionality of the statutory
presumption, but address the i ssues in this case as they were presented to this Court. Our
failure to address the gatutory rebuttabl e presumption should not be perceived as reflecting
any view of this Court asto the constitutionality of that statutory provision. It simplyis not
before us.

® All of the evidence at trial was garnered from the testimony of petitioner’s sole

witness, Maryland State Trooper Larry Goldstein.
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vehicle and checked [respondent’s] drivers license and the registration of the
vehicle. After calling for backup, Goldstein returned to the Buick and asked
[respondent] to exit thevehicle. Thetrooper told [respondent] that he smelled
marijuana. In response [respondent] admitted that he had smoked marijuana
before he was stopped.

“When additional police arrived, the officers arrested[respondent] and
his companionsfor the marijuanaoff ense. Goldsteinthen searchedthe vehicle
incident to the arrest of the men.

“Trooper Slide, one of thetrooperswho had arrived to assist Goldstein,
opened the trunk of the vehicle. He lifted a jacket in the trunk and told
Goldstein that he had found a handgun under the jacket. Trooper Goldstein
looked into the trunk and saw a handgun in the center [the jacket was then
placed back on top of the gun.]

“Attrial, Goldstein testified that the vehicle had a fold-down rear seat
so that there wasdirect accessto the trunk from the back seat of the vehicle®
Heal so stated that he had not seen any suspicious movement or atempt to hide
anything by the passengers.

“Trooper Goldsteinremoved the handgun from thetrunk. The handgun
was a silver revolver, a .38 Special with a barrel approximately four inches
long. The gun was loaded with five rounds. A subsequent test of the gun
determined that it was operable.

* Therecord reflects that there may have been direct access to the trunk of thevehicle
from the backseat. Apparently,the armrest in the back seat was the type that folded up and
down, possibly providing someone sitting in the backseat direct access to the trunk space of
the vehicle from the backseat. However, there was no testimony adduced at trid about who
the handgun belonged to or how it found its way into the trunk, nor was there testimony
about the size of the opening, whether the passengers were aware of it, or whether it was

locked or open.



“None of the men admitted to owning either the gun or the jacket. One
of the passengers, Dayvon Smith, however, later admitted to owning the
jacket, and the jacket wasreturned to him.

“According to Goldstein, [respondent] told him that he lived in Essex,
Maryland, that he had rented the Buick, that he had it for a week, and that he
was going to New Y ork to return the vehicle.

“The trial court found [respondent] guilty of transporting a handgun.
It relied onthe fact that [respondent] had rented the car for aweek and wasits
driver. It reasoned that [respondent], as the ‘driver and occupant of the car,
knew of the gun’s presence,” and ‘was at least in constructive possession of
[it].”” [Some alterations added.] °

® Specifically, the trial judge, in reaching hisverdict stated:

“THE COURT: This was a search — excuse me — a car stop search
incidentto arrest. Once marijuanawas detected — marijuanaodor was detected,
the gun wasfound under ajack et apparently owned by one Dayvon Smith, not

this defendant, who was an occupant of the vehicle

“The gun was found in the trunk of the car, the car had been rented by
[respondent], apparently for about a week, and [respondent] was driving that
vehicle. | doinfer under the circumstances that [respondent] asthe driver and
occupant of the car, knew of the gun’s presence, and, therefore, was

transporting it. He was at least in constructive possession of the gun in the
(continued...)
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II. Standard of Review

The standard for appell ate review of evidentiary sufficiency iswhether, after viewing
the evidence in the light most favorable to the prosecution, any rational trier of fact could
have found the essential elements of the crime beyond a reasonable doubt. See Jackson v.
Virginia, 443 U.S. 307, 313, 99 S. Ct. 2781, 2785, 61 L. Ed. 2d 560, 569 (1979); Moye v.
State, 369 Md. 2, 12, 796 A.2d 821, 827 (2002); White v. State, 363 Md. 150, 162, 767 A.2d
855, 861-62 (2001); State v. Albrecht, 336 Md. 475, 478-79, 649 A .2d 336, 337-38 (1994).
“Weighing the credibility of witnesses and resolving any conflictsin the evidenceare tasks
proper for the fact finder.” State v. Stanley, 351 Md. 733, 750, 720 A.2d 323, 331 (1998).
See McDonald v. State, 347 Md. 452, 474, 701 A .2d 675, 685-86 (1997), cert. denied, 522
U.S.1151, 118 S. Ct. 1173, 140 L. Ed. 2d 182 (1998) (quotingA/brecht, 336 Md. at 478, 649
A.2d at 337); Binnie v. State, 321 M d. 572, 580, 583 A.2d 1037, 1040-41 (1991); Wright v.
State, 312 Md. 648, 541 A.2d 988 (1988). “We give ‘due regard to the [fact finder’s]
findingsof facts, its resolution of conflicting evidence, and, significantly, its opportunity to
observe and assess the credibility of witnesses.”” Moye, 369 Md. at 12, 796 A.2d at 827

(quotingMcDonald v. State, 347 Md. 452,474, 701 A.2d 675, 685 (1997) (quotingA/brecht,

*(...continued)
trunk. 1 am convinced of those facts beyond areasonable doubt, so | will find

[respondent] guilty of the charge.” [Alterations added.]



336 Md. at 478, 649 A.2d at 337)). See the following recent cases quoting Albrecht:
Anderson v. State, 372 Md. 285, 291-92, 812 A .2d 1016, 1020 (2002); Deese v. State, 367
Md 293, 305, 786 A.2d 751, 758 (2001); Galloway v. State, 365 Md. 599, 649, 781 A.2d 851,
880 (2001); White, 363 Md. at 162, 767 A.2d at 861-62. We do not re-weigh the evidence,
but “we do determine whether the verdict was supported by sufficient evidence direct or
circumstantial, which could convince arational trier of fact of the defendant’ s guilt of the
offenses charged beyond areasonable doubt.” White, 363 Md. at 162, 767 A.2d at 862. A
valid conviction may be based solely on circumstantial evidence Wilson v. State, 319 Md.
530, 537, 573 A.2d 831, 834 (1990). The same standard applies to all criminal cases,
including those resting upon circumstantial evidence, snce, generally, proof of guilt based
in whole or in part on circumstantial evidence is no different from proof of guilt based on
direct eyewitness accounts. See Eiland v. State, 92 Md. App. 56, 607 A .2d 42 (1992), rev'd
on other grounds, 330 Md. 261, 623 A.2d 648 (1993).
II1. Inference and Deference

The following cases further emphasize atrial judge’s or a jury’s ability to choose
among differing inferences that might possibly be made from afactual situaion and the
deferencewemust givein that regard to theinferences afact-finder may draw. Jackson, 443
U.S. at 319,99 S. Ct. at 2789, 61 L. Ed. 2d at 573 (noting the responsibility of the trier of
fact to fairly resolve conflicts in tegimony, to weigh the evidence, and to draw reasonable

inferences from basic facts to ultimate facts); Jones v. State, 343 Md. 448, 460, 682 A.2d



248, 254 (1996) (Involving a probable cause issue the Court stated “it isthe trier of fact that
must draw theinferences.. . .Consequently, absentclear error initsfact-finding, an appellate
court is required, in deference to the trial court, to accept those findings of fact.”); In re
Timothy F., 343 Md. 371, 379-80, 681 A.2d 501, 504-05 (1996) (in criminal cases the
appropriate inquiry isnot whether the reviewing court believes that the evidence established
guilt beyond areasonable doubt, but, rather, whether, after viewing theevidence in the light
most favorable to the prosecution, any rational trier of fact could have found the essential
elements of the crime beyondareasonabledoubt); McMillian v. State, 325Md. 272, 281-82,
600 A.2d 430, 434-35 (1992) (stating that “ Thetrial court’ sfindingsasto disputed factsare
accepted by this Court unlessfound to be clearly erroneous’); see also Riddick v. State, 319
Md. 180, 183, 571 A.2d 1239, 1241 (1990).
In State v. Raines, 326 Md. 582, 590-93, 606 A.2d 265, 269-70 (1992), we stated:

“This analysis indicates that the Court of Special Appeals credited the
Raines sversion of the events, onethat necessarily mitigated hisculpability.
Of course, the credibility of the witnesseswas a matter for the trial court, as
fact finder, not the appellate court, to resolve. Furthermore, thedetermination
of an accused's intention is, in the first instance, for the trial judge, when
sitting without ajury, and this determination will not be disturbed on appeal
unlessclearlyerroneous. Asnoted, thetrial court discounted Raines sversion
of the events. Instead, the court drew an inference based on other evidence
offered at trial tha the killing wasintentional, ddiberate and premeditated.
This, thetrial court, asfact finder, hasthe exclusiveright to do. TheCourt of
Specia Appeals erred in conducting its own independent credibility analysis
and in rgjecting the trial court’sfinding of facts.

“. .. ThisCourt has noted that thetrier of fact may infer the intent to kill from
the surrounding circumstances:



‘[ S]inceintent issubjediveand, without the cooperation
of the accused, cannot be directly and objectively proven, its
presence must be shown by established facts which permit a
proper inference of its existence.’

“...Raines'sactions in directing the gun a the window, and therefore at the
driver’s head on the other side of the window, permitted an inference that
Raines shot the gun with the intent to kill. Relying upon that inference, the
trial judge could rationally find, beyond a reasonable doubt, that the killing
was wilful, deliberate and premeditated so as to render Raines guilty of first
degree murder.

“Although a different trier of fact may have viewed the evidence as
establishing second degree murder instead of first degree murder, the tria
court’s decision was not clearly erroneous. The Court of Special Appeals
erred in substituting its judgment for that of the trial court on the
evidence.”[ Citations omitted.]

While in Raines, and in some of the other cases, the exact issues relate to the proof
of intent in respect to the type of homicide, we, and the Court of Special Appeals, have held
that even in murder cases, intent may be established by the use of rational inferences from
the underlying evidentiary facts. In the case at bar, knowledge, not intent, was found by the
trial judge from reasonabl e inferences from the undisputed facts. The cases that hold that
intent in murder cases can be established by inference support our holding that knowledge
can be established in the same manner. While the issues of intent in murder casesand also
possession and control in drug cases are different than knowledge in “transporting” cases,
theuse of evidentiary inferences is essential ly the sameregardl ess of the type of case and the
evidentiary issue involved.

There are numerous Court of Special Appeals cases consistent with the cases of this
Court. InJohnson v. State, 142 Md. App. 172, 201, 788 A .2d 678, 694-95 (2002), that court
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stated:

“The evidence against Johnson on which his marijuana possession
conviction was based, viewed in a light most favorable to the State, supports
a rational inference that he had knowledge and control of the contraband
seized. Therefore, the evidence supportshisconvictions. Saidin other words,
we are fully convinced that the admissible evidence adduced at trial either
supported arational inference of, ordemonstrated directly or circumstantial ly,
the facts to be proved, from which any fact-finder could fairly have been
convinced, beyond a reasonable doubt, of appellant’s possession of the
marijuana seized, and, therefore, of his guilt for possession of marijuana.
Thus, weaffirm appellant’s conviction for possessionof marijuana.” [Citations
omitted.]

In Hall, 119 Md. App. 377, 705 A.2d 50 (1998), after the appellant claimed that she
did not have knowledge of the drugs found in her home, the Court of Special Appeals
discussed that it is thefact-finder’s role to resolve conflicts in evidence. T he intermediate
appellate court stated:

“In performing this fact-finding role, the jury [or trial judge] has authority to
decide which evidence to accept and which to reject. . . .

“. . .In order to sustain a conviction for possession the evidence must show
directly or support a rational inference not only that the accused had
knowledge of the presence and illicit nature of the charges, but that the
accused did in fact exercise some dominion or control over the contraband.”
[Citations omi tted.] [A lteration added.]
Id. at 393-94, 705 A.2d at 58. See Mercedes-Benz of North America, Inc. v. Garten, 94 Md.
App. 547, 618 A.2d 233 (1993) (recognizing that the appellate court must assume the truth
of all the evidence, and all of the favorable inferences fairly deducible therefrom, tending

to support the factual conclusions of the lower court).

INn Rowe v. State, 41 Md. App. 641, 643, 398 A .2d 485, 487, cert. denied, 285 Md.
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733,  A.2d__ (1979), the Court of Special A ppeals stated that:

“A presumption is alegally required inference. An inferenceis afactually
permissible presumption. Even if we agree that the negative presumptionsin
this case either disappeared or never arose, there remainsan apparentinference
from the mode as well as the cause of the death, that — absent the excuse —
there was malice in the doing.”

In Gilbert v. State, 36 Md. App. 196, 205-09, 373 A.2d 311, 317-19 (1977), a0 a
homicide case, the Court of Special Appealsemphasized the ability of the fact-finder to make
inferences, and dated:

“The mere creation of a genuine doubt as to afact is enough to dissipate the

presumption of that fact, but that mere doubt is not enough to foreclose the

permitted inference of that fact. The doubt simply places the question in the
lap of thefact finder. . ..

“.. .thefactfinder may infer the non-existence of the condition. He need not
infer it, but he may. . . .

“The fact finder need not draw the permitted factud inference.. .. To

the extent to which the fact finder believes the defensive testimony, it is

unlikely that he will draw the permitted inference beyond areasonable doubt.

To the extent to which the defensivetestimony is disbelieved, the likelihood

that the inference will be drawn becomes proportionately greater. . . .

“...The prerogative of disbelief resides always in the fact finder.” [ Citations

omitted.]
See also Smith v. State, 6 Md. App. 114, 250 A.2d 272 (1969) (stating that the Court cannot
reverse ajudgment of the lower court unless it is shown that there was no legally sufficient
evidence, or proper inferencestherefrom, fromw hich that court could find the accused guilty

beyond a reasonable doubt); ¢/ Maryland Rule 8-131(c), stating that “When an action has

been tried without a jury, the appellate court will review the case on both the law and the
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evidence. It will not set asidethe judgment of thetrial court on the evidence unless clearly
erroneous, and will give due regard to the opportunity of the trial court t0 judge the
credibility of the witnesses.” (emphasis added).

Our sister staes have also spoken on the proper deference due a the fact-finder’s
inferences. In Commonwealth v. Russell, 46 Mass. App. Ct. 307,705 N.E.2d 1144 (1999),
the defendant asserted that the judge erred because the evidence of his guilt was entirely
circumstantial and that there was “no actual proof” that he was responsible for the call by
thethird personto hiswifein violation of ano contact restraining order. The def endant also
argued that “the evidence was equally susceptible of an explanation consistent with his
innocence.” Id. at 308, 705 N.E.2d at 1145. That court in making itsruling stated that:

“IW]eview the evidence and all reasonable inferences therefrom in thelight
most favorable to the Commonwealth . . .

‘... Aninference drawn from circumstantid evidence “need only be
reasonable and possible; it need not be necessary or inescapable.”” . .

“Moreover, theevidenceand thepermissibl einferencestherefromneed
only be sufficient to persuade * mindsof ordinary intelligenceand sagacity’ of
the defendant’ sguilt. Fact finders are not ‘required to divorcethemselvesof
common sense, but rather should apply to facts which they find proven such
reasonable inferences asare justified in the light of their experience asto the
natural inclinations of human beings”’ To the extent that conflicting
inferencesare possible fromtheevidence, itisfor thefact finder to resolvethe
conflict.

“...The possihility of raiang conflicting inferences from the evidence does
not preclude allowing the fact finder to determine where the truth lies”

13-



Id. at 308-10, 705 N.E.2d at 1145-46 (citations omitted).
In State v. Tangari, 44 Conn. App. 187, 197-98, 688 A.2d 1335, 1341 (1997),
that court stated:

“*Wemust al so acknowledgeinour review of theevidencethat itisthe
right and the duty of the [fact finder] to draw reasonable and logical
inferences from the evidence. . . . Moreover, the [fact finder] may draw
inferences on thebasis of factsthat it finds as aresult of other inferences. . .
. Inviewing evidence which could yield contrary inferences, the[fact finder]
is not barred from drawing those inferences consistent with guilt and is not
required to draw only those inferences consistent with innocence. Theruleis
that the [fact finder’s] function is to draw whatever inferences from the
evidence or facts established by the evidence it deems to be reasonable and
logical. . . .We do not sit as [an alternate fact finder] who may cast a vote
against the verdict based upon our feding that somedoubt of guilt is shown
by the cold printed record. We have not had the [fact finder’ s] opportunity to
observe the conduct, demeanor, and attitude of the witnesses and to gauge
their credibility.’

“*Inconsideringtheevidenceintroducedinacase, [fact finders| arenot
required to leave common sense at the courtroom door . . . nor are they
expectedto lay ad de mattersof common knowledgeor their own observaions
and experience of the affairs of life, but, on the contrary, to apply themto the
facts in hand, to the end tha their action may be intelligent and their
conclusions correct.”” [Citations omitted.][Alterationsin origind.]

In Commonwealth v. Costa-Hernandez, 802 A.2d 671, 674 (Pa. Super. 2002), in a
case involving whether the defendant was driving a motor vehicle, that court stated that
“The Commonwealth need not produce direct evidence of driving, such as testimony that
a defendant was seen driving, but may instead rely on circumstantial evidence creating the
inferencethat the vehicle had been in motioninorder to meetitsevidentiary burden.” Later,
that court opined that the:

“Appellant is essentially asking this court to substitute our judgment for the
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fact-finder’s. We may not, however, weigh the evidence and substitute our
judgment for the fact-finder’s, and the quegion of any doubt regarding the
facts and circumstances established by the Commonwealth is for the fact-
finder to resolve unless the evidence is so weak and inconclusive that, as a
matter of law, no probability of fact can be drawn from the combined
circumstances. The fact-finder is free to believe all, part, or none of the
evidence presented.”

Id. at 675 (citations omitted).

In People v. Caban, 251 1ll. App. 3d 1030, 1033-35, 623 N.E.2d 1025, 1028-29
(1993), in asufficiency of the evidence case, that court stated that the:

“. .. facts are sufficient to establish a ‘rational connection’ between recent
possession of property and participation in a burglary if the inference that
defendant obtained the items by burglary is not unreasonable. . . .

“The fact that a defendant is discovered in recent, unexplained
possession of the proceeds of a burglary can support the inference that the
defendant participated in the burglary itself, as well as theinference that the
property was delivered to him some time after the burglary. While both
inferences may be plausible, the likelihood of the former inareases with the
proximity in time and place to defendant' s discovered possession of the
stolen items.

“. . .[T]hefacts presented to thefact finder weresufficient to permit, though

not to mandate, an inference that defendant had acquired the proceeds in

guestionasaresult of hisparticipation in the underlying burglary.” [Citations

omitted.]

In State v. Bencivenga, 137 Wash. 2d 703, 974 P.2d 832 (1999), the Supreme Court
of Washington defined the proper role of an appellate court when considering theinferences
relied upon by afact-finder, emphasizing that appel late acceptance of trial court findingsas

to inferences depended upon whether any rational trier of fact could have made the

inference. Initsdiscussionit also pointed out that a determination of the reasonableness of
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an inference wasprimarily for the fact-finder. Specifically, that court stated:

“[1t] would invade the province of the fact finder by appropriaing to the
appellate court the role of factually determining the reasonableness of an
inference. Just because there are hypothetically rational alternative
conclusionsto be drawn from the proven facts, the fact finder is not lawfully
barred against discading one possible inference when it concludes such
inference unreasonable under the circumstances.

“Nothingforbidsajury, or ajudge, fromlogicallyinferringintentfrom
proven facts, so long asit is satisfied the state has proved that intent beyond
areasonable doubt. An essential fundion of the fact finder is to discount
theorieswhichit determinesunreasonable becausethefinder of factisthesole
and exclusive judge of the evidence, theweight to be given thereto, and the
credibility of witnesses. That the crime here charged is attempted burglary
does not change the analysis Intent to attempt a crime also may be inferred
from all the facts and circumstances. What constitutes a substantial step is
also afactual question. Theroleof the appellate courtisto determinewhether
or not any rational trier of fact, viewing the evidence in the light most
favorable to the prosecution, could have found, beyond a reasonable doubt,
all the essential elements of thecrime. . . .

“...(..."...If theinferences and underlying evidence are strong enough to
permit a rational fact finder to find guilt beyond a reasonable doubt, a
conviction may beproperly based on “pyramiding inferences.”’). The broad
statement of the Court of Appeals that ‘an inference should not arise where
there are other reasonable condusions that would follow from the
circumstances,’. . . iscorrect; however, it isthe province of the finder of fact
to determinewhat conclusionsreasonablyfollow from the particular evidence
Inacase.”

Id. at 708-11, 974 P.2d at 834-36 (citations omitted) (alteration added).
In Robertson v. Commonwealth, 31 Va. App. 814, 820, 525 S.E.2d 640, 643 (2002),
the Court of Appeals of Virginia stated:
“Onreview of achallengeto the sufficiency of the evidence, we view
the evidencein thelight most favorableto the Commonwealth, the prevailing

party, and grant to it all reasonable inferences fairly deducible theref rom.
‘The judgment of atrial court sitting without ajury is entitled to the same
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weight as a jury verdict, and will not be disturbed on appeal unless plainly
wrong or without evidence to support it.”” [Citations omitted.]

In Hunley v. Commonwealth, 30 Va. App 556, 518 S.E.2d 347 (1999), the defendant
contended that the evidencefailed to establish that he was aware of the presence of the drugs
inside the bag he was holding, when the person he was with admitted ownership of the
drugs. In challenging his conviction for possession, the defendant further argued that his
companion’s admitted ownership of the drugs rebutted theinference of knowledge which
arosefrom his possession of the bag in which the cocainewasfound. The Court of Appeals
of Virginiadisagreed and held that “‘ Possession of a controlled substance givesrise to an
inference of the defendant’s knowledge of its character.’” Id. at 562, 518 S.E.2d at 350
(internal citation omitted). That court went on to state that “ Knowledge may al so be proven
‘by evidence of acts, declarations or conduct of the accused from which the inference may
be fairly drawn that he knew of the existence of the narcotics at the place where they were
found.’”” Id. at 562-63, 518 S.E.2d at 350 (citation omitted). Findly, that court opined that
“However, whenthetrier of fact accepted aninferencefavorableto the Commonwealth and
the inference was reasonable and justified by the evidence, an appellate court is not at
liberty to adopt the opposite inference. . . .Thefact finder was entitled to disbelieve any or

all testimony of the witnesses.” Id. at 563-64, 518 S.E.2d at 351 (emphasis added).®

® When discussing burdens of proof and presumptions in regards to satisfying the

burden of producing evidence, specifically regarding directed verdicts, McCormick on
(continued...)
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IV. Discussion
A.
Respondent was convicted of transporting a handgun in violation of section 36B.
The language of the staute provides tha it is prohibited to “knowingly transport any
handgun, whether concealed or open, in any vehicle traveling upon the public roads,
highways, . . . generally used by the public in this State.” (emphasis added). The statute’s
prohibitions are not limited to owners of handguns, but applies, generaly to anyone
knowingly transporting a handgun. Respondent submits that the State failed to meet its
burden of proving, beyond a reasonable doubt, that respondent “knowingly transported a
handgun” as he was retuming the rental vehicleto New Y ork. During hisargument on the
motion for judgment of acquittal, respondent proffered that:
“Certainly it’'s been shown that [respondent] was driving thevehicle.
The question really comes down to whether they [ prosecutors ] have shown
that he knowingly transported this handgun.
“Basically he’ sone of three occupantsin the car. Thehandgunisinthe
trunk of the car out of the sight of the driver. It isconcealed. When the trunk

is opened by the police, under a jacket which belonged to one of the other
occupants of the car, thereisfound a handgun. Thereisno fingerprint testing

®(...continued)
Evidence, 8338 at 418-19 (5th ed. John W. Strong, ed.) (West. 1999) stated that “in the last

analysisthejudge’ sruling must necessarily reston her individual opinion, formedinthelight
of her own common sense and experience, as to the limits of reasonable inference from the

facts proven.”
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done to establish whose hand was ever on the gun, other than the officer who
picked up the gun. So they really have made no connection between the
handgun and [respondent].

“There is not a single fact that establishes his knowledge of that
handgun. They can connect [respondent] to the vehicle, heisthedriver of the
vehicle, but they need not connect him to the handgun.” [A lterations added.]
Respondent noted that the Buick he was driving had three occupants, at |east two of

whom, if not all three, could have had access to the trunk.” Respondent also notes that
because the handgun wasf ound lying underneath ajacket in the trunk, which Dayvon Smith,
a passenger, laer claimed ashis own, makes it probable that it was Dayvon Smith who put

the handgun in the trunk. Further, respondent argues that it would be only speculation to

claim that respondent knew of his passenger putting the handgun in the trunk.

" 1t was discussed at oral argument how most vehicles, including Buicks from 1999,
have a remote trunk open button on the keys to the vehicle and/or alatch or button in the
compartment of the vehicleitself, either on the floor next to the driver’s seat or in the glove
compartment, to open the trunk. Respondent argues that the trunk could have been opened
via one of these methods and one of the two passengers could have put the handgun in the
trunk without his knowledge. We emphasize that there was absolutely no evidence that
such an occurrence did happen and the trial judge drew no such inferencesin his findings.
There is also absolutely no evidence that any of the passengers were ever in or aout the
vehicle outside the presence of therespondent. Inthe normal course of events, an owner or

|lessee/driver would be aware of the opening of thetrunk of avehiclein which heissituaed.
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Petitioner contendsthat the evidence supportsthetrial judge’sfinding that respondent
knew of the handgun’ s presencein the vehicle. Specifically, petitioner relies upon the direct
evidence that respondent was the driver and lessee of the Buick, that regpondent was
returningthevehicletoNew Y ork, i.e., transporting it and its contents, that the handgun was
not conceal ed in any way other thanthe placement of thejacket, that the handgun wasmerely
lying on the floor in the trunk and that a passenger later admitted to owning the jacket and
no one admitted to owning the gun. Therefore, above all else, petitioner proffers that what
the direct evidence does support is that respondent had both “ownership,” as he was the
person who had rented the vehicle, and control of the vehicle and its contents. Petitioner
claimsthat it necessarilyfollowsthatthetrial judge properly made the permissibleinference
that, based upon this direct evidence, respondent had knowledge of the handgun in the
vehicle.

B.

After hearing the case en banc, as indicated supra, the Court of Special Appeals
reversed respondent’ s conviction; however, there were five reported opinions in this case,
each reflecting a different rationale for holding that there either was or was not sufficient
evidence to support respondent’ s conviction. The seven judges who voted to reverse were
not in agreement about why the evidencewasinsufficient to support respondent’ sconviction.
Essential ly, the plurality opinion approached theissue in the case sub judice by discussing

the concepts of “equal access” and “ greater nexus,” both concepts used when evaluating the
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evidence in possession of controlled dangerous substance cases. The plurality ultimately
held that:
“[A] person’s status as both the driver and the owner or lessee of a vehicle
supports an inference that the person had knowledge of the presence of
contraband in the vehicle that is sufficient to convict, except when there is
evidence indicating that a passenger had a greater nexus to the contraband.”
Smith, 145 Md. App. at 402-03, 805 A.2d at 1110.
Thethreejudgeswho concurred in theresult only did not rely upon the“ equal access”
or “greater nexus’ concepts, but rather looked to the Court’ sdecision in Wilson v. State, 319
Md. 530, 573 A.2d 831 (1990), involving a conviction solely upon circumstantial evidence
where we stated that although aconvictionmay rest on circumstantial evidence alone, it will

not be “sustained unless the circumstances taken together, are inconsigent with any

reasonable hypothesis of innocence” (emphasis added).? The plurality concluded that:

® We fail to see that there was solely circumstantial evidence in this case. Aswe
perceive the evidence, there was both direct and circumstantial evidence. The factthat the
gun was in respondent’ s leased car is direct evidence. That he was transporting the gun and
the car is direct evidence. The fact that the owner/lessee and driver of the car is generally
in control of the car, including access to the trunk is direct evidence. The fact that the
passengers did not claim the gun is direct evidence.

Black’s Law Dictionary 461 (6th ed. 1990) defines “direct evidence” as “ Evidence,

which if believed, proves existence of fact in issue without inference or presumption.”
(continued...)
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“[T]he location of the gun does suggest that either the passenger placed the
gun there, and then put his coat on top, or that the gun fell out of the
passenger’s coat after both were placed in the trunk. . . . We are persuaded . .
. by the location of the gun underneath the coat, which suggests common
ownership of the gun and the coat.

“...Theinference was neutralized by the greater nexus between the gun and
the passenger.”

Smith, 145 M d. App. at 425-26, 805 A.2d at 1124.

It was at this point that the plurality of the Court of Special Appeals strayed from its
appellate function and began to weigh theevidence asif it wasthefact-finder. The primary
appellate function in resped to evidentiary inferencesisto determinewhether thetrial court
made reasonable, i.e., rationa, inferences from extant facts. Generally, if there are
evidentiary facts sufficiently supporting the inferencemade by thetrial court, the appellate
court defers to that fect-finder instead of examining the record for additional facts upon
which aconflicting inference could have been made, and then conducting itsown weighing
of the conflictinginferencesto resolveindependently any conflictsit perceivesto exist. The
resolving of conflicting evidentiary inferencesis for the fact-finder.

Generally, the other concurring judges concluded that a rational fact-finder could not

be convinced beyond a reasonable doubt of respondent’s guilt because all three occupants

§(...continued)
Black’s goes on to define “ circumstantial evidence” as “ Evidence of facts or circumstances

from which the existenceor nonexistence of factin issuemay be inferred. Inferences drawn

from facts proved.” Black’s Law Dictionary at 243.
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of the vehicle might have had access to the trunk and that the handgun was covered by a
jacket. Therefore, according to those judges it was a “reasonable possibility” that the
handgun was placed in the trunk by one of the passengers and covered with a coat, without
respondent’ s knowledge.’

Five judges dissented, all joining each of the three dissenting opinions. The first
dissent undertook a detailed historical review of sufficiency of the evidence cases and
concluded that the United States Supreme Court’s Jackson v. Virginia standard is the
applicable standard in sufficiency cases This dissent also stated that the Wilson principle
applicable to casesrelying solely upon circumstantial evidence“ hasno practical vitality” and
does not apply in the case sub judice. This dissent sated that there was sufficient direct
evidence to support the trial judge’s inferences in this case that led him to conclude that
respondent knew the handgun was in the vehicle.

The second dissent focused heavily uponrespondent’ sknowledgeof the handgun, not

whether he had direct, equal or greater access to the handgun. This opinion questioned the

° The issue in this case involving both direct and circumstantial evidence is not
whether there was a*“ reasonable possibility” that one of the passengers may have placed the
gun in the trunk. The correct issue is whether from the various permissible inferences from
uncontested facts (there were no contested facts) it was rational for the trial judge to have
found that respondent had knowledge that he was transporting a handgun - whoever it

belonged to - or even if it was without an owner at the time.
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value, if any, of the equal access and greater access rules beyond possession cases.
Thefinal dissent noted “additional reasons why [respondent’ s] conviction should be
affirmed.” Smith, 145 Md. App. at 453, 805 A.2d at 1139 (alteration added). Again, the
dissent questioned the applicability of the doctrines used by the plurality to reachits holding
and, focusing upon policy reasons,* noted how “the permissive inference that [respondent]
had knowl edge of the presence of the handgun is even stronger than the inference thatit was

hisgun.” Id. at 456, 805 A.2d at 1141 (alteration added).

10

This dissent, authored by Chief Judge Murphy, noted the joint constructive
possessiondoctrineandhow itis* necessary to prevent a‘ privileged sanctuary for the storage
of illegal contraband,” and without that doctrine, ‘[s]imply by storing contraband in a place
controlled by more than one party, aspouse, roommate, partner, would render all impervious
to the prosecution.’” Smith, 145 Md. App at 456, 805 A.2d at 1141 (quoting Comm onwea [th
v. Macolino, 503 Pa. 201, 210, 469 A.2d 132, 136 (1983)).

Chief Judge Murphy is correct, because, under respondent’s theory, if conflicting
inferences might possibly be made, atrial judge would not be permitted to choose between
them or must selectan inference consistent with innocence and thus possess on of contraband
could be immunized merely by placing it where conflicting inferences of control or
knowledge might exist. Such aposition would turn on its head the traditional deference due
the trier of fact when he or she chooses among differing inferences that might possibly be

made from the same factual Stuation.
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C.

Aswe indicated in the preceding paragraphs, the analysis in this case has primarily
revolved around case law from this Court and other jurisdictions pertaining to possession,
as opposed to simple knowledge of differing forms of contraband. We agree that such cases
might assist the analysis of cases involving transporting a handgun, because to prove
possession in those types of cases, actual or constructive dominion or control over the
contraband must be proven and knowledge, generally, may be evidence in the determination
of dominion and control. Asthe plurality opinion of the Court of Special Appeals stated,
“What this case turns on, and what CD S possession cases often turn on is whether the
evidence is sufficient to allow an inference that the defendant had knowledge of the
contraband.” Smith, 145 M d. App. at 407, 805 A.2d at 1112 (emphasis added).

It isthe trial judge’ s inferences that we especially focus upon in the casesub judice.
One of the dissenting opinions in this case stated:

“In other words, it is not a question of which occupant was the gun’s ow ner;

all occupants could have had knowledge of the gun. The question is the

strength of the inference to be drawn that [respondent] did have knowledge;

there are no inferences pointing in the opposite direction. | assume the

majority would have held the evidencewas sufficient if [respondent] had been

the sole occupant of thevehicle. The presence of othersdoesnot affirmatively

show that [respondent] did not have knowledge; it affects whether the

inference of knowledge issufficiently strong to support a conviction.”

Smith, 145 Md. App. at 446, 805 A.2d at 1135 (alterations added). T hat statement more

properly identifies the determinative issue and suggests that, in cases involving statutes of

the type here, possession and control standards of simple possession cases, even in joint

-25-



possession and control situations, are not necessary elements (although they may be relevant
facts) in respect to the offense of trangporting. The issue in the case sub judice is not who
possessed or owned, or even controlled the handgun, but whether respondent wasknowingly
transporting the handgun.

We hold that the gatus of aperson in avehicle who isthedriver, whether that person
actually owns, is merely driving or is the lessee of the vehicle, permits an inference, by a
fact-finder, of knowledge, by that person, of contraband found in that vehicle. In other
words, the knowledge of the contents of the vehicle can be imputed to the driver of the
vehicle. That inference in the case sub judice, based upon the direct and circumstantial
evidence presented, would permit afact-finder to be convinced beyond a reasonable doubt
that respondent had k nowledge of the handgun in the vehicle.

Inarecent string of cases, abeit relating to search or probabl e causeissues, thisCourt
has made cl ear that ownerg/drivers and passengersof vehiclesareto be treated di fferently.
Even though this body of case law, discussed infra, involved defendant passengers, not
ownerg/drivers, and different crimes, it, nonetheless, isrelevant to our analysisin this case.
In the casesub judice, the differenceis that we are now faced with a case where the driver,
not the passenger, of avehicle isthe person convicted of thecrime. These*passenger” cases
support our holding, even in the sufficiency context of this case, regarding the reasonable
inferencesimplicating respondent inthechargesin thecaseat bar. Asseensupra, andinfra,

our holding finds additional support in federal and out-of-state caselaw.
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InStatev. Wallace, 372 Md. 137,812 A.2d 291 (2002), albeit asdicta, the Court very
recently opined that owners/drivers of vehicles are percaved to have heightened control
over the contentsof their vehicles. Inreaching our holding, wediscussed the caselaw from
this State and otherssupporting the distinction between drivers and owners and passengers
of vehicles. In Wallace, the issue was whether probable cause existed to search a person
who was not the owner/driver of avehicle, where a drug detection dog alerted generally to
the presence of contraband in that vehicle. We stated that the canine sniff of the perimeter
of the vehicle and the subsequent positive scan to contraband somewhere in the vehicle,
without other particularized suspicion as to a particular passenger, was insufficient to
establish probable cause to search that non-owning, non-driving passenger for possession
of a controlled dangerous substance.

Toreach our holding in Wallace, we considered our case of Pringle v. State, 370 Md.
525, 805 A.2d 1016 (2002), cert. granted, _ U.S._ , S.Ct.___,155L.Ed. 2d 311
(2003), which involved probable cause to arrest a passenger after drugs were found in the
vehicle. Again, we made reference to the fact that there was no probable cause to arrest
Pringle who was not the owner or driver of the vehicle, but a mere passenger. In Wallace,
372 Md. at 150, 812 A.2d at 299, referring to the facts presentin Pringle, weopined that “the
evidence might have constituted probable cause to arrest the owner or the driver of the

vehicle” (emphasisadded). In Pringle, werelied on our holdingsin Livingston v. State, 317

Md. 408, 564 A.2d 414 (1989) and Collins v. State, 322 Md. 675,589 A.2d 479 (1991), both
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cases where we emphasized that in neither case was the person who had been arrested the
owner or driver of thevehicle, implying that had the owner/driver been arrested the outcome
might hav e been dif ferent.**

In White v. State, 363 Md. 150, 767 A.2d 855 (2001), drugs were found in a sealed
box in the trunk of avehicle and we held that there was insufficient evidenceto convict the
passenger because he lacked apossessory right in, or control over, the vehicle. We did state,
however, that the driver arguably knew that the cocaine wasin the trunk, thus emphasizing
that the driver of avehicle standsin diff erent shoes than a mere passenger.

These holdingsreflect not only that owner/driversof v ehiclesare subject to adifferent
analysis, but also that that status may support stronger inferencesin such situationsregarding

an owner/driver’s participation in an alleged crime involving the transportation of

In Wallace, when discussing Collins and Livingston, we cited the case of United
Statesv. Di Re, 322 U.S. 581, 68 S. Ct.222,92 L. Ed. 2d 210 (1948), and noted that although
Di Re was not factually similar, it guided our analysis of whether the defendant passenger
in Wallace was subject to alawful search pursuantto the Fourth Amendment. In Di Re, the
issue was whether merely being a passenger of a car involved in crimind activity, without
more, caused that passenger to lose his right to be free from a search of his person. The
Supreme Court held that it did not. However, in that case, the driver of the car was subject
to arrest and search. In the case sub judice, as in Wallace, what Di Re supports is that

passengers and drivers of cars may have a different status.
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contraband. As both parties to the case note, and our research has affirmed, there are no
holdings from this Court directly on point, however, case law from other jurisdictions is
instructive.

Federal courts, referring to knowledge, have upheld convictions of ow ners/drivers of
vehicles for possession of contraband, where passengers were also present in the vehicle.
In United States v. Lochan, 674 F.2d 960 (1st Cir. 1982), Lochan was driving a vehicle
stopped for speeding and the passenger of the vehiclewasthevehicle’ sowner, Junior Fraser.
Upon searching the trunk, the police officers discovered several hollow spaces behind the
spare tire and then several packages of hashish located therein. Lochan argued there was
insufficientevidenceto establish that heknowingly possessed the hashish. TheFirst Circuit
rejected his argument and opined that: “Knowledge may be inferred from possession, that
is, dominion and control over the areawhere thecontrabandisfound. Driversgenerally have
dominion and control over the vehiclesthey drive” Id. at 966 (citation omitted). Even
though the owner of the vehicle was present as the passenger, thefact that Lochan was the
driver sufficed for that court to hold that because he was driving the vehiclethe evidence was
sufficient to sustain hisconviction.

In United States v. Giraldo, 80 F.3d 667 (2d Cir. 1996), three men w ere convicted of
various narcotics and firearms offenses resulting from an attempted sale of narcotics. On
appeal, all three defendants challenged the sufficiency of the evidence to support their

convictionsof 18 U.S.C. § 924(c), afederal statute governing using and carrying afirearm
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during and in relation to narcoticstrafficking. In assessing the sufficiency of the evidence,
the Second Circuit held that the evidence was not sufficient to support the conviction of the
front seat passenger, Gilberto Giraldo, because, as that court stated:

“The difficulty with respect to Giraldo is that the government presented no

evidencethat he knew the gun was present. There was no evidence to suggest

that the Pontiac belonged to Giraldo. For example, he was not the driver, and

he did not have in his possession any documents of ownership.”
Id. at 677 (emphasis added). After concluding tha there was not sufficient evidence from
which the “jury could reasonably infer that Giraldo knew there was a gun in the car,” that
court went on to address thesufficiency of the evidence to support the conviction of Andres
Emilio Fermin, the driver of the vehicle used in the narcotics transaction. Id. at 677

(emphasis added). The court held:

“ Asto Fermin, the evidence was sufficient to support his conviction of
carrying a firearm in connection with the drug transaction. There is no
guestion that the gun was brought to the meeting sitein the Pontiac. The gun
was within easy reach of Fermin, and he was, at the very least, the custodian
of the car. In addition, at the time of hisarrest he had abillfold containing the
Pontiac’ s registration and insurancedocuments. . . . It was permissible for the
jury to infer from Fermin’ s possession of the car, its keys . . . that the car
belonged to Fermin, and that Fermin had full knowledge of the car’ scontents.”

Id. (emphasis added). Clearly, initsanalysis, the Second Circuit , in respect to knowledge
of contraband, distinguished between drivers and passengers of cars.

In United States v. Dixon, 460 F.2d 309 (9th Cir. 1972), cert. denied, 409 U.S. 864,
93 S. Ct. 157,34 L. Ed.2d 112 (1972), the Ninth Circuit affirmed the conviction of adriver,

where 30 pounds of marijuanawere found hidden inthetrunk and beneath therear seat. The
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Ninth Circuit stated that: “the simple act of driving aloaded car providesa substantial basis
for aconclusion of knowledge.” Id. at 309. In United States v. Westover, 511 F.2d 1154,
1157 (9th Cir. 1975), the Ninth Circuit again noted that “the jury could reasonably infer that
[the driver] knew of the trunk’s contents.” (alteration added). See also United States v.
Ascolani-Gonzalez, 449 F.2d 159 (9th Cir. 1971) (stating that the act of driving a car laden
with concealed contraband provides a subgstantial basis for the jury s inference that the
defendant driver had knowledge of the contraband); United States v. Sutton, 446 F.2d 916
(9th Cir. 1971), cert. denied, 404 U.S. 1025, 92 S. Ct.699, 30 L. Ed. 2d 675 (1972) (holding
that driving and being in a possession of car was sufficient to establish knowledge of
contraband concealed in atire).

In United States v. Whitfield, 629 F.2d 136 (D.C. Cir. 1980), Whitfield wasthe owner
and driver of avehicle containing afront seat passenger that was stopped bythe police. The
police officers discovered two loaded guns, one under each side of the front seat, and a
paper bag containing pack ages of heroinin thetrunk. This evidence was held sufficient to
convict the owner/driver, but not the passenger. The Court stated: “The jurors could
concludethat Whitfield, asthe owner and operator of the car, had control over itscontents.”
Id. at 143.

In State v. Brown, 915 SW.2d 3 (Tenn. Crim. App. 1995), the owner and driver of
a vehicle was convicted of possession of cocaine with intent to sell after a police officer

observed a passenger throw two bags of cocaine from the vehicle. Although that court
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reversed Brown'’s convictiondue to improprietiesin the admission of evidence, it did hold
in denying an alternate insufficiency claim, that the evidence was sufficient to sustain the
conviction. Inrejecting Brown’ sargument that the evidence showed only hismere presence
in an areawhere drugswere found and his being with aperson who controlled the drugs, the
court stated that “Knowledge may be inferred from control over the vehicle in which the
contraband is secreted” and that the jury could infer knowledge and possession from the
defendant’ s ownership of the vehicle. /d. at 7. The court placed ecial emphasis on the
fact that “ The defendant owned the car out of which the passenger tossed thecocaine.” Id.
at 8.

In Young v. State, 564 N.E.2d 968 (Ind. App. 1991), that court held that the evidence
wassufficientto sustain Y oung’ sconvictionfor possesson of cocaine. Eventhough'Y oung
was not proven to be the owner of the vehicle and had a passenger in the vehicle with him
when he was stopped, the Indiana Court of Appeals stated that “[c]onstructive possession
of items found in an automobile may be imputed to the driver of the vehicle.” Id. at 973.

In Lombardo v. State, 187 Ga. App. 440, 370 S.E.2d 503 (1988), afactually similar
case, Lombardo was driving a leased vehicle, with a companion, and was stopped for
speeding. After consenting to a search, cocaine was found hidden in the trunk of the
vehicle. Lombardo contended that the evidence was insufficient to convict him of
possession of the contraband becausethe passenger had “equal access’ to the trunk of the

vehicle. The Georgia Court of Appeals stated: “there was no evidence that anyone other
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than the defendant, the driver and lessee of the car, had access to the keys required to open
thetrunk of the automobilewherethe contraband wasfound.” /d. at 442, 370 S.E.2d at 505.
That court found it of special importance to emphasize that Lombardo was the driver and
lessee of the vehicle.

In Hammins v. State, 439 So. 2d 809 (Ala. Crim. App. 1983), the Alabama Court of
Criminal Appeal sstated that mere presencein avehicle contai ning contrabandisinsufficient
to sustain aconviction for possession, however, because Hamminswasthedriver and owner
of the vehicle an inference could be drawn that he had knowledge of the marijuana found
inside of the vehicle. That court focused on the fact that Hammins:

“Asthe driver of the automobile, had complete possession, dominion, and

control over the area where the contraband was found, namely, the trunk of

the vehicle Itis highly unusual for anyone to have access to the trunk of a

vehicle without the driver’s knowledge.”

Id. at 810. See Commonwealth v. Gizicki and Powlicki, 358 Mass. 291, 264 N.E.2d 672
(1970) (where a machine gun was found in the trunk of a car driven by Powlicki). In
Gizicki, the Supreme Court of Massachusetts said: “ The motions for directed verdicts on
theindictment chargingthat the defendantscarried under their control inavehideamachine
gun without a license so to do were properly denied. Powlicki’s ownership, operation and
occupying of the vehicle justified his conviction.” Id. at 297, 264 N.E.2d at 676; and see

Commonwealth v. Valentin, 55 Mass. App. 667, 671, 774 N.E.2d 158, 161 (2002)

(discussing how it is settled that requisite knowledge, power and intent to exercise control

over afirearm may beshown by “‘ presence, supplemented by other incriminating evidence
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and how in that case the gun was discovered in acar the defendant was driving). See also
Dodson v. State, 341 Ark. 41, 14 S.W.3d 489 (2000) (noting that while there was joint
occupancy of theautomobile, Mr. Dodson exercised dominion and control over thevehicle
inthat hewasthedriver); Byars v. State, 259 Ark. 158, 533 S\W.2d 175 (1976) (stating that
it was undisputed that Byars had control of the automobile in which the marijuana was
hidden as hewasitsdriver and sole occupant); Commonwealth v. Gray, 5 Mass. App. 296,
299, 362 N.E.2d 543, 545 (1977) (where in the context of an issue as to the propriety of
instructions, that court held that: “ Knowledge of the presence of the weapons may warrant
an inference that the driver of thevehicleisin control of the weapons, but such knowledge

does not require any such inference be drawn.”).*

2 Respondent refers to the cases of Wilkes v. State, 364 Md. 554, 774 A.2d 420
(2001) and State v. Funkhouser, 140 Md. App. 696, 782 A.2d 387 (2001), where the
defendants were the drivers and sole occupants of the vehicles and how, in those instances,
Maryland courts have found an inference sufficient to support probable cause to support the
search of the driver because he or she was the sole occupant of the vehicle. Respondent’s
reliance on the “sole occupant” language of these casesis misplaced. The statementswere
completely accurate in the context of those cases. But, that language was not expressly
explained and it set no limiting standard for the differing contexts of other cases. Other

cases, as they arerelevant to the instant case, do not require that theowner/driver bethe sole
(continued...)
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In light of these cases, the direct and circumdantial evidence in the casesub judice
supportstherational inferencethat respondent had knowledge of the handgunin hisvehicle.
D.

Theissuein this caseis not whether the trial judge could have made other inferences
from the evidence or even refused to draw any inference, but whether the inference he did
make was supported by the evidence. We shall give due deference to the trial judge’'s
determination and his rational inferences in reaching his decision. Nothing in the record
detracts from the direct evidence of this case, i.e., the gun was in respondent’s vehicle’'s
trunk. Respondent was admittedly transporting the vehicle, and thus the handgun. Nor does
the record reflect any facts that would lead us to hold that the trial judge made any
impermissible inferences regarding respondent’s knowledge of the handgun being in the

trunk of the vehicle.

12(,. .continued)
occupant of the vehicle, rather such cases illustrate the special status of the owner/driver of

avehicle and the rational inference that can be made that they know of the contents of their
vehicles.

Respondent did not have to be the only occupant of the vehicle for the trial judge to
conclude as he did. As one of the dissenting opinions noted, the presence of others in the
vehicle, in this case the two other passengers, doesnot affirmatively show that respondent

did not have knowledge.
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First, and most important, respondent was the driver and |l essee of the Buick; he and
only he had an undisputed possessory interest in the vehicle. Respondent had rented the

vehicle for an entire week'® and was in possession and control of the vehicle, i.e., driving the

13 Asthe concurrence below noted, after the trial judge found respondent guilty, he

asked respondent why had arented vehiclefrom New Y ork. Respondent replied:

“Myrented car wasfrom Maryland. | rented the car in Maryland, went to New
Y ork to go visit my family theweekend before. The car that| had, the brakes
was bad. They switched it for me from the same rental company, but they said

| had to bring the car back to New Y ork.”

This corroborates that respondent had complete control over the rental vehide.
Apparently, respondent hadinitially rented adifferent vehicle, which he had exchanged and
then had to return the Buick in New York. This exchange between the trial judge and
respondent al so reflects that respondent then stated how on the night they were stopped, he
saw hisfriends and asked them if they would take aride with him up to New Y ork and back,
indicating that the passengerswerejust aong for the ride and to keep respondent company.
It was respondent who was responsible for the vehicle as the sol e | essee and sought to return

the vehicle to the rental agency in New Y ork.
(continued...)

-36-



vehicle, at the time of the traffic stop which led to the handgun being found in the trunk.
There wasno contrary direct evidence, other than the fact that a passenger later accepted the
jacket, that anyone else had the right to accessthe trunk, or had accessed it. There was no
direct evidence as to who had been wearing the jacket, orwho put it in the trunk. There was
no evidencethatthejacket or the gun had been placed there without respondent’ sknowledge.
There was no direct evidencethat either passenger had conceal ed the placing of the handgun
in the trunk from respondent. Respondent had access, for the entire week and the day and
minute in question, to thewhol e of thevehicle, including thetrunk. During that time, he, and
only he as the lessee, had the right to grant and deny accessto the trunk of the car. From
these facts alone, i.e., from this direct evidence, the trial court judge properly inferred that
“under the circumstances [respondent] as the driver and occupant of the car, knew of the
gun’s presence and, therefore, was transporting it.”
Additionally, as articulated in one dissent at the Court of Special Appeals:

“[Respondent] knew the other occupants.. . they had been in the car together

for asignificant period of time. Thegunwasnotin acontainer.... All three
occupants. . . denied ow nership of thejacket coveringthegun. ... itislikely
that the seat was not dow n [based upon the trooper’ s testimony] . ... Thegun

was in the center of the trunk. .. .there is no indication that the passengers
knew the trunk was accessible from behind the armrest. Even if they did, it
was highly unlikely that a passenger could have placed the gun in the center
of the trunk and placed a jacket over it, by working through the armrest
opening, without [respondent’s| knowledge.” [Emphasis added.] [Alterations
added.]

13(_..continued)
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Smith, 145 M d. App. at 445-46, 805 A.2d at 1135. We agree that this other evidence, direct
or circumstantial, supports the trid judge’s inference in the casesub judice.
V. Conclusion
After reviewing therecord in respondent’ scasein alight most f avorable to the State,
we hold that the direct and circumstantial evidence upon w hich petitioner’ s case rested and
upon which thetrial judge reached hisverdict was sufficient, asamatter of law, to support,
beyond areasonable doubt, that respondent knew the handgun wasin the trunk of the Buick
as he drove the car back to New York. A rationd fact-finder may infer that, generally, an
owner/driver of avehicle has knowledge of the contents of that vehicle.
JUDGMENT OF THE COURT OF SPECIAL
APPEALS REVERSED; CASE REMANDED
TO THAT COURT WITHDIRECTIONSTO
AFFIRM THE JUDGMENT OF THE
CIRCUIT COURT FOR HARFORD
COUNTY. COSTS IN THIS COURT AND

THE COURT OF SPECIAL APPEALS TO
BE PAID BY RESPONDENT.
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| concur in the M gjority opinion and judgment of the Court. | write separately only
to state that | would have extended its reasoning to embrace the views espoused by Judge
James R. Eyler in hisdissent in the Court of Special Appeals. Smith v. State, 145 Md. App.
400, 434-48, 805 A.2d 1108, 1128-36 (2002). In particular, the following passage from
Judge Eyler’s dissent resonates with me in its effort to place in proper perspective, in
analyzingasufficiency of the evidence question, the application of the abstruse™ (to me) and
often-chanted |anguage from Wilson v. State, 319 Md. 530, 537, 573 A.2d 831, 834 (1990)
(*a conviction upon circumstantial evidence alone is not to be sustained unless the
circumstances, takentogether, areinconsistent with any reasonabl e hy pothesis of innocence”)
(internal citations omitted):

Inmy view, based primarily uponJackson [v. Virginia, 443 U.S.
307, 99 S.Ct. 2781, 61 L.Ed. 2d 560 (1979)] and Hebron [v.
State, 331 Md. 219, 627 A.2d 1029 (1993)], the Jackson
constitutional standard is the applicable standard to determine
sufficiency of the evidence, and the Wilson principle has no
practical vitality. Firg, if there is any direct evidence, the
Wilson principle doesnot apply. Inthat situation, sufficiency of
evidence is rarely an issue; the question is one of credibility.

Second, in the case of circumstantial evidence alone, the Wilson
principle applies only when there isasingle strand of evidence.
Even in that instance, however, the principle is not helpful.
Caselaw dictates that direct and circumstantial evidence are to
be treated the same. Further, all circumstances are to be

““ Abstruse - difficultto comprehend,” Merriam W ebster’s Collegiate Dictionary 5

(10" ed. 1993); “beyond the understanding of an average mind,” Roget’s Il, The New

Thesaurus 6 (1995).
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considered together and not each piece separately. Finally, the
State does not have to exclude all reasonable hypotheses of
innocence to get to the trier of fact. Attempting to decide
whether thereis one strand or multiple strands of circumstantial
evidence in a given case does not appear to be helpful. Itisa
guestion of the strength of the inferences to be drawn.

If the evidenceissolely circumstantial, as Hebron indicates, the
determination of sufficiency involves some weighing of
inferences. In that situation, the strength and genuineness of
inferences, inadditionto credibility, haveto be assessed in order
to decide the ultimate issue. The court decides, in the first
instance, as a generalization, whether the inference of guilt,
drawnfromthe circumstantial evidencepresented, would permit
afact-finder to be convinced beyond areasonable doubt, and if
so, the case is submitted to the feact-finder for that determination
inthe particular case beforeit. If theinferencesare suchthat the
fact-finder would have to speculate, the case should not go to
the fact-finder.

If the inference of guilt is sufficiently strong, guilt is a fact
question, even though the evidence would also support an
inference of innocence. In other words, the meaningful test is
whether the evidence supports arational inferencefrom which
the trier of fact could fairly be convinced of guilt beyond a
reasonable doubt. Thisted isthe same whether the evidence is
direct, circumstantial, or some combination of both.

Presumably because of the historicd distinction between direct
and circumstantial evidence, courts have been more proneto let
any and all direct evidence pass the sufficiency test while
attemptingto formulate arule for circumstantial evidence other
than assessing the strength of the inferences presented. It may
be that, at some point, the credibility of direct evidence is so
lacking that it cannot meet the sufficiency test.

Id. at 443-44, 805 A.2d at 1133-34.

Judge Battagliaauthorizes me to gate that she joins in this concurrence.
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Raker, J., concurring, joined by Eldridge, J.:

| join in the judgment of the Court affirming the conviction for unlawfully
transporting a handgun. Based on the plain language of the statute, and the evidence
presented, viewing the evidence in the light most favorable to the State, together with all
reasonable inferences that may legitimately be drawn therefrom (including the statutory
rebuttable presumption of knowledge), the evidence supports afinding beyond areasonable
doubt that the evidence was sufficient to support the conviction.

Respondent was convicted of unlawfully transporting a handgun, in violation of
Maryland Code (1957, 1996 Repl. Vol., 2001 Cum. Supp.) Art. 27 § 36B."* Section 36B(b)
states in relevant part:

“Any person who shall wear, carry, or transport any handgun,
whether concealed or open, upon or about his person, and any
person who shall wear, carry or knowingly transport any
handgun, whether concealed or open, in any vehicle traveling
uponthepublicroads, highways, waterways, or airwaysor upon
roads or parking lots generally used by the public in this State
shall be guilty of a misdemeanor; and it shall be a rebuttable
presumption that the person is knowingly transporting the
handgun . ...
§ 36B (emphasis added). Upon reviewing the issues in this case, the only contested matter

was whether respondent had knowledge of the handgun in the trunk of the automobile that

he had leased and that he was driving when the gun was found by the police.

*Unless otherwiseindicated, al| subsequent statutory references shall beto Maryland
Code (1957, 1996 Repl. Vol.,2001 Cum. Supp.) Art. 27 § 36B (current verson at Maryland

Code (2002) § 4-203 of the Criminal Law Article).



The plain language of the statute creates a rebuttabl e presumption that a person who
transports a handgun in avehicle is“knowingly transporting” that handgun. See 8§ 36B(b).
Before the Circuit Court, at the motion for judgment of acquittal, the State argued that this
presumption rendered theevidence presented sufficient to satisfy the element of knowledge.
| agree.

In responseto defendant’ s motion for judgment of acquittal, the State argued that the
statute creates arebuttabl e presumption that the person isknowingly transporting ahandgun.
Defense counsel argued that the gatutory presumption was unconstitutional. Neither the
Circuit Court nor the Court of Special Appeals included the presumption in their analysis.
In a footnote to the plurality opinion, four members of the Court of Special Appeals
gratuitously “held” that the statutory presumption wasunconstitutional. See Smith v. State,

145 Md. A pp. 400, 407 n.2, 805 A.2d 1108, 1112 n.2 (2002).°

®As authority, the plurality opinion of the Court of Special Appeals relied on
Sandstrom v. Montana, 442 U .S. 510, 99 S. Ct. 2450, 61 L. Ed. 2d 39 (1979). Sandstrom
addressed the shifting of the burden of proof—not the burden of production. See County
Court of Ulster County v. Allen, 442 U.S. 140, 156-57, 99 S. Ct. 2213, 2224-25,60 L. Ed.
2d 777 (1979) (distinguishing “[t]he most common evidentiary device . . . the entirely
permissiveinference or presumption, which allows—but does not require—the trier of fact

to infer the elemental fact from proof by the prosecutor of the basic oneand which places no
(continued...)
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18(...continued)
burden of any kind on the defendant” from “far more troublesome” mandatory

presumptions). The Ulster County Court noted that “[t]o the extent that a presumption
imposes an extremely low burden of production—e. g., being satisfied by ‘any’ evidence—it
may well be that its impact isno greater than that of a permissive inference, and it may be
proper to analyze it as such.” Id. at 160, 99 S. Ct. at 2226, 60 L. Ed. 2d 777. See generally
Mullaney v. Wilbur, 421 U.S. 684, 703 n.31, 95 S. Ct. 1881, 1891 n.31,44 L. Ed. 2d 508
(1975).

The intermediate appellate court also erroneously drew support from language
contained in the commentary to Maryland Pattern Jury Ingruction 4:35.3 advising judges
when instructing ajury to refrain from using the word “ presumption” and instead to use the
word “inference.” The Pattern Jury Instruction comment should not be read as support for
theview that the statutory presumption isunconstitutional, but ratherit should be considered
in the context of jury instructions. The prevailing view isthat ajury instruction should not
use the word “presumption” because a jury is unlikely to understand the legal distinction
between arebuttable presumption and a mandatory presumption which shiftsthe burden of
persuasion (the presumption of innocence is adiff erent story). See Francis v. Franklin, 471
U.S. 307, 31516, 105 S. Ct. 1965, 1971-72,85 L. Ed. 2d 344 (1985); CharlesM . Cork, 111,

Special Contribution: Annual Survey of Georgia Law June 1,2001 —May 31, 2002: A Better
(continued...)
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Although neither party challenged this statement in the certiorari petition, and the
issue was never raised before this Court, | believe that it is a proper basis for this Court’s
analysis. Theissue before this Court, and upon which certiorari was granted, was whether
“the evidence was insuffident to sustain the conviction of the[respondent] for transporting
a handgun.” To determine the sufficiency of the evidence, this Court should examine the

offense with which the respondent was charged in its entirety. Section 36B contains a

18(...continued)
Orientation for Jury Ingructions, 54 Mercer L. Rev. 1, 49-52 (2002); Leslie J. Harris,

Criminal Law: Constitutional Limits on Criminal Presumptions as an Expression of
Changing Concepts of Fundamental Fairness, 77 J. Crim. L. & Criminology 308 (1986);

McCormick on Evidence 8 348, 476 (5th ed. 1999); David E. Aaronson, Maryland Criminal
Jury Instructions and Commentary app. V, at 887 (2nd ed. 1988).

The Court of Special Appealsalso cited an opinion of the Maryland Attorney General,

57 Op. Md. Att'y Gen. 288 (1972). The opinion, discussing the meaning of the term

“transport” in 8 36B (b), did not address the rebuttable presumption contained in the statute.

While an opinion of the Attorney General may, at times, have persuasve effect, the cited

opinionisirrelevant to the present discussion.

-4-



rebuttable presumption of knowledge w hich cannot be ignored nor read out of the statute.

Statutes are presumed to be valid and constitutional, and the burden is upon the one
attacking it to establish clearly that it isunconstitutional. See Lucky Stores, Inc. v. Board of
Appeals, 270 Md. 513, 526, 312 A.2d 758, 765 (1973); Davis v. Helbig, 27 Md. 452, (1867).
Unless the issue of the constitutionality of the statute israised properly, itiswaived. See
State v. Burning Tree Club, 301 M d. 9, 36, 481 A.2d 785, 799 (1984); Hope v. Baltimore
County, 288 Md. 656, 661, 421 A.2d 576, 579 (1980); Department of Natural Resources v.
Linchester, 274 Md. 211, 218, 334 A.2d 514, 520 (1975); Beauchamp v. Somerset C ounty,
256 Md. 541, 547, 261 A.2d 461, 463 (1970). Moreover, it is a well-accepted rule of
statutory construction that if astatute is susceptible of one construction that isconstitutional
and one that is unconstitutional, the statute should be construed as constitutional. See State
v. Taylor, 371 Md. 617, 643-44, 810 A.2d 964, 979 (2002); Farrell v. State, 364 Md. 499,
506, 774 A.2d 387, 391 (2001); Becker v. State, 363 Md. 77,92, 767 A.2d 816, 824 (2001);
2A Norman J. Singer, Sutherland Statutes and Statutory Construction 8 45.11 (4th ed. 1984).
Cf. Curran v. Price, 334 Md. 149, 172, 638 A.2d 93, 104-105 (1994) (“If a statute is
susceptible of two reasonable interpretations, one of which would involve a decision as to
its constitutionality, the preferred construction is that which avoids the determination of
constitutionality”). The constitutionality of the statue was not raised on appeal.

As the majority points out, respondent was the driver and lessee of the vehicle in

which the handgun was found. He had possessed the vehicle for a fairly long period of



time—approximately oneweek. Asthelessee/driver of the car and the person with the keys
to the trunk, he had the primary control and accessto thetrunk. T hesefactsare sufficient to
support afinding that respondent was transporting the handgun. None of the parties dispute
this.

Under the statute, the State’s evidence of transportation shifted the burden of
production to respondent to rebut the presumption that he had knowledge of the gun. The
ultimate burden of persuasionremainson the State to provethe element of knowledge. The
presence of passengers in the car, the location of a jacket that may have belonged to a
passenger, and the potential access to the trunk through the back seat may support an
inference that the gun belonged to someone other than the driver. The evidence is not,
however, sufficient, as a matter of law, to rebut the statutory presumption. Asthe majority
reasons, the trier of fact may choose the inferences or evidence upon which it relies. Thus,
in my opinion, the evidence that respondent had knowledge of the gun was sufficient to
sustain the conviction for transporting the weapon.

Judge Eldridge has authorized me to state that he joins in this concurring opinion.
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For the reasons so eloquently and cogently stated by Judge Kenney, concurring in

Smith v. State, 145 M d. App. 400, 427-34, 805 A.2d 1108, 1124-1128 (2002), | dissent.




