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No. 39, September Term 2012

Administrative Law - Exhaustion of Administrative Remedies - Enforcement of
Restrictions in Final Orders of County Board of Appeals. When final administrative
orders of the County Board of Appealslimited the paving of, and structures placed on, park
land leased to a private entity for use as a restaurant, neighbors and local community
association were not required to initiate a new administrative process as a prerequisite to
bringing a declaratory judgment action in court to enforce those restrictions.

Mandamus- Common Law M andamus- County Zoning Enforcement. The decision of
County code enforcement officialsasto what, if any, enforcement action to take, with respect
to an alleged violation of zoning regulations and orders, was an inherently discretionary
decision. Accordingly, the Circuit Court properly declined to issue a writ of mandamus to
direct County officials to take enforcement action.

Mandamus - Common Law Mandamus - County Contractual Remedies. County
officials charged with administering a County contract had discretion to decide whether to
pursue contract remedies for an alleged violation of an agreement that leased County
property to aprivate entity for commercial purposes. Accordingly, the Circuit Court properly
declined to issue awrit of mandamusto direct County officialsto pursue contract remedies.

Declaratory Judgments Act - Availability of Ancillary Injunctive Relief. Under the
Maryland Uniform Declaratory Judgments Act, Maryland Code, Courts & Judicial
Proceedings, 83-401 et seq., a court that grants a declaratory judgment may grant further
relief that is “necessary or proper” to implement the declaratory judgment as part of the
declaratory judgment action itself or in a subsequent action. A plaintiff that seeks a
declaratory judgment need not identify in the declaratory judgment action the specific
ancillary relief that may be necessary to implement a decree.
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This case arisesfrom acontroversy about the paving of aparking lot. The parking lot
ison park land leased to arestaurant and subject to various land use restrictions. Paving of
the property was restricted by a formal agreement between the restaurant and a local
community organization—arestriction that wasincorporated in administrative zoning orders.
But, despite the agreement and the orders, the lot was paved to the surprise and chagrin of
some neighbors.* Litigation ensued.

Resolution of the case is complicated by the fact that Respondent Baltimore County
appears in three somewhat conflicting guises — as landlord of the property in question
(Department of Recreation and Parks), as code enforcer (Department of Permits, Approvals,
and Inspections), and as final administrative adjudicator of disputes arising under local land
use laws (County Board of Appeals).? Asadministrative adjudicator, it forbade the paving

of the parking lot. Aslandlord, it directed its tenant, Respondent Oregon, LLC (“Oregon”),

! Although the particular property may fall short of paradise, this turn of events
seemed to reflect the chorus of a popular song:

Don’t it always seem to go

That you don’t know what you’ ve got
Til it'sgone

They paved paradise

And put up a parking lot

Joni Mitchell, Big Yellow Taxi (1970).

% It is perhaps to these different capacities of the County government that the Court
of Special Appeals was alluding when it characterized government as a “many-necked
Hydra” —amonster of ancient Greek mythology that was said to have between five and 100
heads. 203 Md. App. 425, 438, 38 A.3d 493 (2012). We need not count past three to find
these circumstances confusing enough.



to pave the parking lot. And, as code enforcer, it decided not to take action in response to
the apparent violation of the final administrative order issued by the Board of Appeals.

A local community organization, Petitioner Falls Road Community Association
(* Community Association”), and two individual neighbors brought suit in the Circuit Court
for Baltimore County seeking declaratory and mandamus relief against the County and
Oregon.® The Circuit Court ruled against the Community Association, granting summary
judgment as to the mandamus claims and, following a bench trial, declining to issue
declaratory relief despite concluding that the paving had violated the administrative order.
The Court of Special Appealsaffirmed those judgments, although on adifferent ground than
the Circuit Court — that the Community Association had failed to exhaust administrative
remedies — but went on to discuss the merits of the Circuit Court rulings.

We disagree with the Court of Special Appeals, both as to whether further resort to
theadministrative processwasrequired and asto itscritique of the Circuit Court rulings. But
the bottom lineisthat we largely affirm its judgment and remand for further proceedingsin
the trial court concerning a surviving aspect of the case.

Background
In the Hunt Valley area of Baltimore County lies Oregon Ridge Park, a largely

undeveloped woodland area covering approximately 1,200 acres and owned by Baltimore

® One of the individual plaintiffsis also a Petitioner in this appeal. Because both
Petitioners are represented by the same counsel and their claims are identical, for simplicity
we refer to them collectively as the Community Association in this opinion.
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County. Along the edge of the park, at the corner of Shawan Road and Beaver Dam Road,
is a 2.63 acre parcel (the “Property”) leased by the County to Oregon. Oregon currently
operates a restaurant known as the Oregon Grille in a historic building on the site. The
relationship between Oregon and the County, as both Oregon’s landlord and land use
regulator, has developed over a number of years.
The 1985 Lease

Oregon leased the Property from the County under a25-year |easethat beganin 1985.*
Under that lease, Oregon agreed that, among other things, it would “fully comply with all
Federal and State laws, County ordinances, and regulations of public authority ....” In
addition, the County reserved “the right and duty at all times, to exercise full governmental
control and regulations with respect to all matters connected with the [l]ease.” The lease
permitted the County to cancel the arrangement if Oregon violated any of its terms or
conditions.
The 1994 Zoning Petitions

In March 1994, the County, as owner of the Property, filed three petitions with the
Baltimore County Zoning Commissioner in connection with Oregon’s planned use of the

Property for a restaurant:

* The original partiesto the |lease were the County and Oregon General Store Limited
Partnership, Oregon’s predecessor. The lease was assigned to Oregon in 1996; under the
assignment, Oregon agreed to assume all of its assignor’s obligations under the lease.
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(1) a Petition for Special Hearing to determine whether
the County was exempt from the Baltimore County Zoning
Regulations and alternatively to approve conversion of the
existing building on the Property to a restaurant;

(2) a Petition for Special Exception seeking approval to
convert the existing building on the Property to arestaurant; and

(3) aPetition for Variance to allow 44 parking spacesin
lieu of the 92 spaces otherwise required for such a business
under the BCZR (the existing parking lot had fewer spaces than
required under the zoning regulations for a restaurant of the
proposed size).

The petitions were filed pursuant to 8500.7 of the Baltimore County Zoning Regulations

(“BCZR").°

®> That provision reads as follows:
8500.7. Petitions for public hearing; notice.

The said Zoning Commissioner shall have the power to
conduct such other hearings and pass such orders thereon as
shall, in hisdiscretion, be necessary for the proper enforcement
of all zoning regulations, subject to the right of appeal to the
County Board of Appeals as hereinafter provided. The power
given hereunder shall include the right of any interested person
to petition the Zoning Commissioner for a public hearing after
advertisement and notice to determine the existence of any
purported nonconforming use on any premises or to determine
any rights whatsoever of such person in any property in
Baltimore County insofar as they are affected by these
regulations. With respect to any zoning petition other than a
petition for a special exception, variance or reclassification, the
Zoning Commissioner shall schedule apublic hearing for adate
not less than 30 days after the petition is accepted for filing. If
the petition relates to a specific property, notice of the time and

(continued...)



The Deputy Zoning Commissioner conducted a hearing at which arepresentative of
the Community A ssociation, among others, testified in opposition to the proposal.° On June
28, 1994, the Deputy Zoning Commissioner issued an opinion and order that allowed the
conversion of the existing building on the Property into a restaurant, but set conditions on
that use and affirmed the applicability of the BCZR. In particular, the Deputy Zoning
Commissioner denied the Petition for Special Hearing insofar asit sought an exemption from
the BCZR; he concluded that the Property was subject to the BCZR because it was being

leased to a private party for commercial purposes.” Second, he granted the Petition for

® (...continued)

place of the hearing shall be conspicuously posted on the
property for a period of at least 15 days before the time of the
hearing. Whether or not a specific property isinvolved, notice
shall be given for the same period of time in at least two
newspapers of general circulation in the county. The notice
shall describe the property, if any, and the action requested in
the petition. Upon establishing a hearing date for the petition,
the Zoning Commissioner shall promptly forward acopy thereof
to the Director of Planning (or his deputy) for his consideration
and for a written report containing his findings thereon with
regard to planning factors.

® According to the opinion of the Deputy Zoning Commissioner, the representative
of the Community Association specifically opposed the use of tents and the holding of
outdoor events on the Property.

" The fact that the local zoning laws and regulations were applied to the Property is
not at issueinthisappeal. Ordinarily, the County is not subject to itsown zoning regulations
unless made subject to the zoning regulations by State law or its own ordinances. See
Glascock v. Baltimore County, 321 Md. 118, 124, 581 A.2d 822 (1990). The courts have
held that government-owned property leased to a private entity for commercial purposesis
subject to local zoning controls. Compare Baltimore City v. DHMH, 38 Md. App. 570, 577-

(continued...)



Special Exception and approved the conversion of the existing building into a restaurant.
Third, he granted the Petition for V ariance allowing asmaller number of parking spacesthan
the zoning regulations would otherwise require for arestaurant of this size.

The use of the Property for arestaurant was made subject to a number of conditions,
certain of which arerelevant to this case. In particular, Oregon was prohibited from hosting
parties, weddings, and other outdoor events on the Property. Oregon was permitted to have
an outdoor seating area, but was not permitted to use this area for anything other than sit-
down dining. M oreover, Oregon was not to have “tents, canopies, or other similar overhead
covering[s]” on the patio or elsewhere, although “table umbrellas” would be permitted for
outdoor diners.

Subsequently, Oregon requested that its petition for a variance from the required
number of parking spaces be dismissed asit wished to expand the then-existing parking lot.
It further proposed that the surface of the expanded parking lot be of “ crushed stone or other
permeable surface” so as to match the existing parking area. The Deputy Zoning
Commissioner granted this request in an amended order issued on July 27, 1994.

The Restrictive Covenant, the Supplemental Lease, and the 1995 Board of Appeals Order

7 (...continued)
78,381 A.2d 1188 (1978) (use of State-owned land by private entity for public purpose not
subject to local zoning) with Youngstown Cartage Co. v. North Point Peninsula Community
Co-ordinating Council, 24 Md. App. 624, 630-31, 332 A.2d 718 (1975) (use of State-owned
land by private entity for private purpose subject to local zoning); see also 73 Opinions of
the Attorney General 238, 240 (1988); 78 Opinions of the Attorney General 58 (1993).
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Oregon and various community organizations appealed the orders of the Deputy
Zoning Commissioner to the Baltimore County Board of Appeals. While that appeal was
pending, one of the community organizations, the Valleys Planning Council, and Oregon
entered into arestrictive covenant agreement (the “Covenant”) to resolve the community’s
concerns.? In exchange for the community’ s support for using the Property for arestaurant,
Oregon agreed, among other things, that:

(1)  the outdoor patio area could only be used for sit-down
dining or for pre-dinner cocktails so long as patronswere
subsequently served dinner;

(2)  there would be no outdoor bars, live music, tents, or
other similar overhead coverings in the outdoor dining
area;

(3) the parking area at the restaurant would remain a non-
paved surface such as crushed stone, “unless otherwise

required by law” ; and

(4)  the parking area would be contained within the area
leased from Baltimore County.

In November 1994, Oregon and the County, in its capacity as landlord, executed a
Supplemental L ease Agreement amending and extending the 1985 lease. The amendments
included the addition of a covenant by Oregon to comply with the June 28, 1994, zoning

order® as well as certain restrictions contained in its Covenant with the Valleys Planning

® The Community A ssociation was not aparty to the Covenant. TheV alleysPlanning
Council is not a party to this action and apparently has not sought to enforce the Covenant.

° The Supplemental Lease Agreement did not refer to the amended order of the
(continued...)



Council, including the limitations concerning the surface of the parking lot and the use of the
patio listed in (1) and (3) above.

On February 8, 1995, the Board of Appeals revised and ratified the Deputy Zoning
Commissioner’s orders. The revised order included the addition of the above-listed
restrictive termsfrom the Covenant. It also revised upward the permitted number of parking
spaces to 94.

Oregon’s Request to Modify the Zoning Conditions and the 2004 Board of Appeals Order

In April 2002, Oregon filed three petitions with the Zoning Commissioner, seeking
amodification of the 1995 Board of Appeals order for the purpose, among other things, of
paving the parking lot and allowing outdoor tented events on the Property.'® Following a
hearing, the Board of Appeals denied the requested modifications in an order dated July 2,
2004. The Board noted that Oregon had not appealed the 1995 Board of Appeals order and
that, in the Board' s view, “nothing has significantly changed” since the earlier order. The
Board cited BCZR 81A03.4.B.3, which provides that “no more than 10% of any lot [so
zoned] may be covered by impermeable surfaces (such as structures or pavement),” and

opined that the paved portion of the parking lot already exceeded the 10 percent limitation.

% (...continued)
Deputy Zoning Commissioner, although it included the requirement in that order that the
parking lot remain unpaved.

19| ike the 1994 petitions, those petitions were filed pursuant to BCZR §500.7.
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The Board concluded that Oregon was seeking a “second bite of the apple” in attempting to
modify the conditions of the 1995 order in a new proceeding.

As aresult of the 2004 Board of Appeals order, the prohibition against paving the
parking lot remained in effect, aswell asthe limitations on the number of parking spacesand
on the use of outdoor tents.

Subsequent Changes to the Property

The Miracle of the Paved Parking Lot

A curious thing then happened. The parking lot was paved. The paved parking lot
contained 138 marked spaces — 44 spaces in excess of the limit stated in the 1995 Board of
Appeals order. Testimony at trial established that the paving was not the work of
supernatural forces, but of a contractor well known to County officials whose bill was paid
by Oregon. But it remained amystery asto who had directed the contractor to carry out that
work.

According to testimony and documents introduced at trial, the actions leading to the
paving of the parking lot began in early 2006, when the County Director of Recreation and
Parks, the official in charge of the leasing arrangement with Oregon, allegedly received
complaints that the parking lot violated the federal American with Disabilities Act of 1990

(“ADA”)," and asked the County’ s Department of Permits and Development M anagement

' Americans with Disabilities Act of 1990, 42 U.S.C. §12101 et seq. While local
governments, such as counties, are required to comply with the federal statute in their
(continued...)



for an assessment of the parking lot’s compliance. A County employee inspected the lot in
March 2006, and concluded that it was “not ADA compliant” due to deficient signage and
striping for handicapped spaces and potholesin the accessroute to the restaurant from those
spaces. (Hedid not conclude that the ADA required paving the entire lot). The Director of
Recreation and Parkswrote to Oregon in June 2006 demanding that it correct possible ADA
violations by paving the parking lot; he cited the lease provision that required Oregon to
comply with all laws, including federal laws —e.g., the ADA.*> At trial, the parks director
testified that, while he had orally recommended the paving contractor to Oregon, the County
itself had not hired the contractor for the job and that, if the County had undertaken the
paving, it would have had to use a competitive procurement process that he estimated would
have taken “six to eight months.”

After the paving was completed, the contractor sent his invoice to the parks
department, which forwarded it to Oregon for payment under a cover letter stating the
County was “satisfied” that the paving brought Oregon into compliance with the ADA, but

that the lease was subject to termination if Oregon did not pay the invoice. Oregon’'s

1 (...continued)
programs and properties, the ADA does not delegate general enforcement authority to those
entities.

2 Although the County as land owner had initiated an administrative process under
BCZR 8500.7 in 1994 to obtain an administrative ruling on whether the Property was exempt
from certain land userestrictions, it apparently chose not to follow that procedureto confirm
that its planned action was permitted under the paving restriction in the two Board of
Appeals orders.
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president testified that it had not directed the contractor to pave the lot, but had merely
acceded to the County’s demand that it foot the bill. He maintained that the paving was the
County’ sdoing and that Oregon was a reluctant, though financially responsible, beneficiary
of that action.

Responsibility for directing the contractor to pave the parking lot wasleft unresolved
at trial because, although the Community Association had subpoenaed the contractor to
testify on the matter, he had reportedly been hospitalized on the day he was to testify. The
Circuit Court denied arequest made by the Community Association to hold the record open
until the contractor became available.

At trial, the County introduced evidence that the previous surface of the parking lot
was also impermeable, that paving the parking lot had no adverse environmental impact and
may have eliminated hazardous dust, and that tearing up the paving might have a deleterious
impact.** Oregon introduced testimony of an experienced real property attorney who opined
that, contrary to the statement in the 1995 Board of Appeals order, the paving of the entire
lot would not violate the 10 percent limitation in BCZR 81A03.4.B.3 when one considered

the entire lot owned by the County (as opposed to the portion leased to Oregon).

¥ The County’s Director of Sustainability, who had previously served as the State
Secretary of the Environment, testified that the previous gravel surface was considered
impermeable under State law.
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The Appearance of “ Umbrellas’ or “ Tents’

During the same period that the lot was paved, objects variously described in the
record as“tents’ or “canopies’ (by the Community Association) or “umbrellas’ (by Oregon)
appeared on the outdoor seating area. In the eyes of the Community Association, these
objects were prohibited by the 1995 Board of Appeals order and by the 1994 Supplemental
Lease Agreement. Oregon described them as large umbrellas permitted under those
documents.

The Community Association requested that the County require Oregon to correct the
alleged violations of the Board of Appeals orders and Supplemental L ease Agreement that
resulted from the paving of the parking lot, theincrease in the number of parking spaces, and
the appearance of what it believed to be tents or canopieson the patio. In February 2007, the
County Attorney indicated that his office would review the alleged violations. When the
County Attorney ultimately informed the Community A ssociation inthe summer of 2008 that
the County would not take any action, the Community Association instituted the current

litigation.
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The Current Litigation
The Complaint and Counterclaim
In August 2008, the Community Association filed acomplaint inthe Circuit Court for
Baltimore County against the County and Oregon.* The first three counts of the complaint
asked the court to issue writs of mandamus ordering the County to enforce limitations on the
paved surface area of the parking lot, the number and location of parking spaces, and the use
of the Property for outdoor events. The complaint identified the basis for such enforcement
action asthe February 1995 and July 2004 orders of the Board of A ppeals, the Supplemental
L ease Agreement, and the County Charter, County Code, and zoning regulations, including
the impervious surface limitation in BCZR 81A03.4.B.3.
Thefourth and final count of the complaint was brought under the Maryland Uniform
Declaratory Judgments Act, Maryland Code, Courts & Judicial Proceedings Article (“CJ"),
83-401 et seq. and included a list of five desired declarations, one request for injunctive

relief, and a general prayer for “other” relief.*® In that count, the Community Association

* An amended complaint wasfiled in November 2008. It added the second individual
plaintiff and changed the numbering of several paragraphs, but was otherwiseidentical to the
original complaint. The second individual plaintiff withdrew from the case during the
appeal. For simplicity, later references to the “complaint” in this opinion include the
amended complaint.

> The Community Association requested declarations that:

A. ... Oregon has violated and shall refrain from further

violating (i) the terms of the February 1995 and July 2004 orders of

the Board of Appeals[;] (ii) the terms of the L ease Agreement and
(continued...)
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asked the court to conclude that the ADA did not require paving of the entire parking lot and

that Oregon had violated the Board of Appeals orders, itslease with the County, and the 10

'3 (...continued)
Supplemental Lease Agreement; and (iii) the impervious surface
limitation in 1A03.4.B.3 of the Zoning Regulations;

B. ... the County has failed to comply with its duties under the
County Code and the County Charter by (i) failing to enforce the terms
of the February 1995 and July 2004 orders entered by the Board of
Appeals; (ii) failing to enforce the terms of the Supplemental Lease
Agreement; (iii) failing to enforce the impervious surface limitations in
section 1A03.4.B.3 of the Zoning Regulations;

C. ... the terms of the February 1995 and July 2004 orders of the
Board of Appeals are fully enforceable and shall be enforced by the
County, including the terms of those orders providing that: (i) catering
and the hosting of weddings or outdoor events at the Oregon Grille is
prohibited; (ii) the parking lot at the Oregon Grille shall remain a non-
paved surface such as stone or similar permeable surface; and (iii) all
parking at the Oregon Grille shall be contained within the area leased
from the County;

D. ... the terms of the Lease Agreement and Supplemental L ease
Agreement are fully enforceable and shall be enforced by the County,
including the terms providing that: (i) the outdoor dining areas at the
Oregon Grille shall be used only for dining or pre-dinner cocktails so
long as patrons are subsequently served dinner; (ii) catering and the
hosting of weddings or outdoor events at the Oregon Grilleis prohibited;
(iii) the parking lot at the Oregon Grille shall remain anon-paved surface
such as stone or similar permeable surface; and (iv) the Property shall
‘fully comply with all federal and state laws, county ordinances, and
regulations of the public authority,” including but not limited to the
impervious surface limitations in section 1A03.4.B.3 of the County’s
Zoning Regulations;

E. ... the Americans with Disabilities Act does not require that the
entire parking lot at the Property be paved;

14



percent impervious surface limitation in the BCZR. In other respects, that count replicated
the mandamus counts in requesting a declaration that the County was obligated under the
County Charter and County Code to enforce restrictions on the parking lot and outdoor
dining set forth in the Board of Appeals orders, the |ease agreement, and zoning regulations
and that those provisions were “fully enforceable.” The fourth count of the complaint also
asked the court to require Oregon to remove all paving from the parking area of the property
that is not required to be paved under the ADA. Likethefirst three counts, the fourth count
ended with arequest that the court grant “ such other and further relief that the nature of this
cause requires.”

In April 2010, Oregon filed acounterclaim seeking adeclaratory judgment permitting
it to host private parties and other outdoor events at the Property. In support of its effort to
lift those limitations, Oregon cited “changed circumstances’ in the area as a result of
increased activity at Oregon Ridge Park and a local country club, as well as the County’s
construction of an agricultural resource center nearby.

The Circuit Court Rulings

The parties filed cross motions for summary judgment. On August 20, 2010, the
Circuit Court, in amemorandum opinion, ruled in favor of Oregon and the County as to the
claims for mandamus and directed that judgment be entered in their favor on the first three
counts of the complaint. The court reasoned that mandamus relief against a public official

is available only when the official’ s duty is imperative or ministerial and not when the duty
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calls for the exercise of discretion or judgment by the public official. It concluded that the
County’ senforcement authority under the various provisionsrelied upon by the Community
Association was discretionary; accordingly, mandamus relief was not available to direct the
exercise of that discretion. The court ruled in favor of the Community Association as to
Oregon’s counterclaim for declaratory relief on the ground that, in seeking a change in
limitations based on changed circumstances, Oregon had not exhausted its administrative
remedies.'® Finally, the court found that the Community A ssociation’ sclaimsfor declaratory
relief in the fourth count of the complaint could depend on the resolution of certain disputed
facts and denied summary judgment as to that count.

The Circuit Court conducted abench trial on September 22-24, 2010, on the questions
of whether the objects that Oregon had constructed were umbrellas, whether the ADA

required the paving of the entire lot,*”

and whether the paving violated the 10 percent
l[imitation on impervious surfacein the BCZR. Much of the testimony at trial concerned the
circumstances surrounding the paving of the parking lot, whether the previous surface of the
lot wasin fact permeable, and whether the ADA required paving of the entire lot —i.e., was

the paving “ otherwiserequired by law” and therefore permissible under the Board of Appeals

orders and Supplemental Lease Agreement. At the conclusion of the trial, the court

'® The ruling on Oregon’s counterclaim is not before us in this appeal.

" The Community Association asserted that, even if the existing parking lot violated
the ADA in some way, the violations were readily remedied without paving the entire
parking lot.
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expressed the view that the Community Association may have failed to exhaust its
administrativeremedies, but decided to addressthe meritsof the claimsfor declaratory relief.

The court found, as a factual matter, that the objects on the patio were “very large
umbrellas’ rather than tents or canopies and therefore did not violate either the Board of
Appeals orders or the Supplemental L ease Agreement. The court also found that there was
no evidence that the demised premises of the Property was a “lot” for purposes of the
impervious surface limitation in the zoning regulations and therefore held that the paving of
the entire parking lot did not violate the impervious surface limitation in the zoning
regulations.’®

On the other hand, the court found that the paving of the parking lot and the number
of parking spaces added to thelot violated the orders of the Board of Appeals. The court also
concluded that the paving of the entire lot was neither required by the ADA nor justified by
liability concerns. Nonetheless, the court ruled in favor of Oregon and the County,
concluding that declaratory relief could not be granted because adeclaratory judgment would
not terminate the uncertainty or controversy giving rise to the action.

The court noted that the M aryland Uniform Declaratory Judgments Act providesthat
a court may award declaratory relief “if it will serve to terminate the uncertainty or

controversy giving riseto the proceeding.” CJ83-409(a). The court concluded that it lacked

'8 The court reasoned that the 10 percent limitation was to be computed with respect
to the entire property owned by the County, including therest of Oregon Ridge Park, and not
just the 2.63 acres leased to Oregon.
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the authority to issue an injunction directing Oregon or the County to “tear up the parking
lot” as part of a declaratory judgment proceeding. In addition, the court noted that the
complaint requested that Oregon, not the County, be ordered to remove paving from the
parking lot and questioned whether arequest for injunctive relief could properly be part of
adeclaratory judgment count. The court stated that it could “not find any basison thisrecord
to order [Oregon] to tear up the parking lot.”
The Appeal

The Community Association appealed. The Court of Special Appeals affirmed the
judgments of the Circuit Court in a reported opinion. 203 Md. App. 425, 38 A.3d 493
(2012). Theintermediate appellate court held that the Community Association wasrequired
to exhaust administrative remedies by filing a petition with the Zoning Commissioner under
BCZR 8500.6 and 8500.7 before seeking mandamus or declaratory relief in court. 203 Md.
App. at 444-49. Although that rationale provided a sufficient basis for affirming the
judgments of the Circuit Court, the Court of Special Appealsneverthelesswent on to discuss
the appropriateness of mandamus and declaratory relief — the bases on which the Circuit
Court had ruled against the Community Association.

With respect to mandamus, the Court of Special Appeals held that, while the
Supplemental L ease A greement did not requirethe County to take any particular enforcement
action against the lessee, the County Code and County Charter imposed a non-discretionary

duty on County officials to enforce the orders of the Board of Appeals. The court appeared
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to accept that the County had discretion to choose among the “ methods of enforcement,” but
held that the County was obligated to take “ some enforcement action.” 203 Md. App. at 438-
44. With respect to the claim for declaratory relief, the intermediate appellate court agreed
with thetrial court that adeclaratory judgment would not resolve the controversy and further
held that the Community Association had not adequately pled or proven a claim for
injunctive relief ancillary to a declaratory judgment. 1d. at 450-51.

We subsequently granted the Community Association’s petition for certiorari and
Oregon’ sconditional cross-petition to consider whether mandamusand declaratory relief are
available in these circumstances, and whether the Community A ssociation must first pursue
an administrative remedy as a prerequisite to seeking such relief from the courts.

Discussion

This appeal raises three legal issues' for us to resolve:

1. Exhaustion of Administrative Remedies: Was the Community Association
required to pursue an administrative remedy prior to seeking either mandamus or declaratory

relief?

9 Asissometimes the case in appellate litigation, the parties jockey for advantage in
phrasing the questions to be decided by the court. The Community Association listed five
guestionsin its petition for certiorari and has expanded that number to eight in its opening
brief. The County asserts that only three questions are at issue. And Oregon identifiestwo
guestions related to the Community Association’s petition and three related to its cross-
petition. Without attempting to referee this debate over the contours of the playing field, we
believe that the three questions listed in the text of this opinion fairly summarize the issues
raised in the petition and cross-petition that we may reasonably decide.
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2. Mandamus: Did the Circuit Court correctly decide that a writ of mandamus
was not available to compel the County, either as enforcer of local zoning regulations or as
landlord and party to the Supplemental L ease Agreement, to take the actions desired by the
Community Association?

3. Declaratory Judgment: Did the Circuit Court have authority to issue a
declaratory judgment in these circumstances?

Standard of Review

Whether a plaintiff must exhaust administrative remedies prior to bringing suit — as
the Court of Special Appeals held here—isalegal issue on which no deferenceisdueto the
lower court and which an appellate court may address even if alower court did not. Forster
v. Office of the Public Defender, 426 Md. 565, 580, 45 A.3d 180 (2012).

When acircuit court grants summary judgment — as here on the mandamus counts of
the complaint —its decision also turns on its analysis of a question of law, not the resolution
of disputed facts. Accordingly, whenthisCourt reviewssuch adecision—or theintermediate
appellate court’ sreversal of such adecision — it does not accord the lower courts’ decisions
any special deference. Mathews v. Cassidy - Turley Maryland, Inc., 435 M d.584, 598, 80
A.3d 269 (2013). The legal question here has to do with whether the County Charter and
County Code, among other provisions, impose a hon-discretionary duty on County officials
with regard to enforcement of certain provisions of the Board of Appeals orders and

Supplemental L ease Agreement.
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When a circuit court conducts a bench trial — as was done here on the declaratory
judgment count of the complaint — an appellate court reviews the case on both the law and
the evidence. Maryland Rule 8-131(c). The trial court’s evaluation of the evidence is
reviewed under a clearly erroneous standard. Id. A court’s decision to grant or deny
declaratory relief is generally assessed under an “abuse of discretion” standard. Converge
Services Group, LLC v. Curran, 383 Md. 462, 477, 860 A.2d 871 (2004). However, alegal
interpretation, such asthe court’ sconstruction of the Declaratory Judgments Act in thiscase,
is reviewed without according the circuit court any special deference.

Exhaustion of Administrative Remedies

This Court has categorized administrative remedies—in relation to ajudicial remedy
—asexclusive, primary, or concurrent. Zapponev. Liberty LifeIns. Co., 349 Md. 45, 60-61,
706 A.2d 1060 (1998). When the administrative remedy is exclusive, “there simply is no
alternative cause of action...” 1d. When theremedy isprimary, “ aclaimant must invoke and
exhaust the administrative remedy, and seek judicial review of an adverse administrative
decision, beforeacourt can properly adjudicatethe meritsof thealternativejudicial remedy.”
Id. Finally, when the remedies are concurrent, “the plaintiff at his or her option may pursue
the judicial remedy without the necessity of invoking and exhausting the administrative
remedy.” Id.

In sum, when thereis a primary or exclusive administrative remedy available to the

complaining party, that remedy must be exhausted before the party can resort to the courts.
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Renaissance Centro Columbia, LLC v. Broida, 421 Md. 474, 483-85, 27 A.3d 143 (2011).
Asthis Court has previously noted, when a chartered county, such as Baltimore County, has
established a Board of Appeals under the Express Powers Act, the appeal to that board
provided for parties “aggrieved by a decision of alocal zoning official” is at least primary,
and may be exclusive. Maryland Reclamation Associates, Inc. v. Harford County, 382 Md.
348, 364-65 & n.6, 855 A.2d 351 (2004). Similarly, the Maryland Uniform Declaratory
Judgments Act provides that “[i]f a statute provides a special form of remedy for a specific
type of case, that statutory remedy shall be followed in lieu of [adeclaratory judgment].” CJ
83-409(b). On the other hand, the existence of a “concurrent common-law, equitable, or
extraordinary legal remedy” does not preclude a party from seeking declaratory relief. CJ
§3-409(c).”®

This Court has cited several reasons for the requirement that a party initially pursue

an available administrative remedy:

The decision may involve an exercise of discretion accorded to the agency;

Determination of the issue may require the special expertise of the agency;

Judicial intervention may impede an efficient administrative process;

The courts might decide issues that could be resolved at the agency level.

?® The General Assembly added this |language to the Maryland Uniform Declaratory
Judgments Act to make clear that a party was not precluded from seeking declaratory relief
simply because the party had the option of pursuing another remedy. See Chapter 724, Laws
of Maryland 1945.
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Arroyov. Board of Education of Howard County, 381 Md. 646, 661-62, 851 A.2d 576 (2004)
(quoting Soley v. State Commission on Human Relations, 277 Md. 521, 526, 356 A.2d 254
(1976)).

In holding that the Community Association failed to exhaust available administrative
remedies, the Court of Special Appeals cited two provisions of the BCZR that authorize the
Zoning Commissioner® to hold hearings: BCZR §500.6 and BCZR 8§500.7.> Neither of
those provisions explicitly refers to the enforcement of an order of the Board of Appeals,
perhaps because such an order may itself be the end result of aproceeding commenced under
BCZR 8500.6 or 8500.7. Asnoted earlier, the two Board of Appeals orders at issue in this

case were each the final result of proceedings initiated by petitions filed pursuant to BCZR

t Asaresult of County legislation subsequent to the commencement of this case, the
powers and responsibilities of the Zoning Commissioner under these provisions were
transferred to the County Office of Administrative Hearings.

22 Section 500.6 reads as follows:
§500.6 A uthority to conduct hearings.

In addition to his aforesaid powers, the Zoning
Commissioner shall have the power, upon notice to the parties
in interest, to conduct hearings involving any violation or
alleged violation or noncompliancewith any zoning regulations,
or the proper interpretation thereof, and to pass his order
thereon, subject to the right of appeal to the County Board of
Appeals as hereinafter provided.

Section 500.7 is set forth in footnote 5 above.

23



8500.7, in which neither of the parties restricted by those orders — Oregon and the County
(aslandlord) — sought judicial review.

Under the theory espoused by the County and Oregon, afinal administrative order —
for which the owner or tenant of the property subject to restrictions under that order had not
sought judicial review —would be enforceable only by commencing another administrative
proceeding under the same provision asthefinal administrative order sought to beenforced.?®
Such aproceeding, evenif favorableto those seeking to uphold therestrictions, would result
in another final order of the Board of Appeals. If the owner or tenant did not seek judicial
review, but simply failed to comply with that order, a party seeking to enforce the order

would have to initiate yet another administrative proceeding. Thiswould trap an aggrieved

23 Oregon also argues that the Community Association should have pursued what it
characterizes as a “second administrative remedy” by requesting that various County
departments enforce the Board of Appeals orders under various provisions of the County
Code, such as BCC 832-3-607.

While that title of Article 32 of the code sets forth some of the responsibilities and
powers of that Department in enforcing the local zoning laws, and therefore may be relevant
to the mandamus argument, it does not itself provide an administrative procedure that must
be invoked by a private citizen before proceeding to court. Thistitle deals primarily with
procedure for the County to impose a civil monetary penalty on a party that violates zoning
regulationsand providesfor the County Attorney to prosecute unpaid violationsin the courts.
With respect to enforcement by the County, it is explicitly “in addition to any other remedy
allowed by law to the county for this purpose.” 832-3-605(2). It doesnot purport to set forth
aprocedurefor private partiesto enforce compliancewith azoning order. Indeed, 832-3-607
specifically provides that, “in addition to all other remedies provided by law, ... any person
whose property is affected by any violation ... of this title or the zoning regulations and
restrictions adopted under this title” may seek injunctive relief in court. Compare Anne
Arundel County Code, 818-17-205 (creating private cause of action to enforce zoning code
contingent on notice to county and county decision not to pursue enforcement remedies).

24



party in an endless loop of administrative proceedings. Exhausting perhaps, but not the
underlying purpose of the requirement that a party exhaust administrative remedies as a
prerequisite to seeking relief in court.?

In this case, there is no question that the parking lot was paved and that the Board of
Appeals ordersforbade paving the lot “unless otherwise required by law.” The decision as
to the alleged violation of the Board of Appeals orders turned on whether the paving was
otherwise required by law and the only “other law” proffered by the County or Oregon was
the ADA —not astatute within the peculiar expertise of County zoning officials. Thus, resort
to the courts did not interfere with an efficient administrative process on a matter within the
expertise of the agency. In these circumstances, the Community Association was not

required to initiate another proceeding under BCZR 8500.6 and 8500.6 to seek enforcement

of the final administrative orders issued as a result of the first two proceedings.®

4 1t is true that the Petitioners did not initiate the prior administrative proceedings.

The County brought the proceeding under BCZR 8500.7 that resulted in the 1995 Board of
Appeals order and Oregon brought the proceeding under BCZR 8500.7 that resulted in the
2004 order — a proceeding initiated not to enforce the 1995 order, but to overturn it or to
modify it. It is not self-evident why the Community Association must now bring a third
proceeding under BCZR 8500.7 to obtain a third Board of Appeals order with the same
substance as the first two as a prerequisite to enforcing those orders. Revisiting the
administrative process might have been appropriate if the County or Oregon, prior to the
paving, sought modification of the Board of Appeals orders to permit the paving — or an
interpretation from the Board that paving the entire lot was permitted by the proviso to the
Board's order.

% We agree with the Court of Special Appeals that, in the absence of the Board of
Appeals orders, the Community Association would be required to pursue administrative
remedies to enforce zoning regulations applicable to the Property such as the impervious
surface limitation of BCZR §1A03.4.B.3.
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Mandamus

In the first three counts of the complaint, the Community Association sought a writ
of mandamus against the County. It iswell established that common law mandamusis“an
extraordinary remedy” that “is generally used to compel inferior tribunals, public officials
or administrative agencies to perform their function, or perform some particular duty
imposed upon them which in its nature is imperative and to the performance of which the
party applying for the writ has a clear legal right. The writ ordinarily does not lie where the
actionto bereviewedisdiscretionary or dependson personal judgment.” Goodwich v. Nolan,
343 Md. 130, 145, 680 A.2d 1040 (1996) (internal quotationsand citationsomitted); see also
Talbot County v. Miles Point Property, LLC, 415 Md. 372, 396-97, 2 A.3d 344 (2010).% In
other words, the duty of the public official must be “purely ministerial” or the official’s
obligation to act must be “clear and unequivocal.” Brack v. Wells, 184 Md. 86, 89-90, 40
A.2d 319 (1944); seealso Harvey v. Marshall, 389 M d. 243,276 n.18, 884 A.2d 1171 (2005)
(“the substance of a petition for mandamus involves two complementary requirements: 1) a

clear right on the part of the petitioner to the relief requested, and 2) a clear duty on the part

%6 Common law mandamus is to be distinguished from administrative mandamus, a
remedy that allowsfor judicial review of certain quasi-judicial administrative decisionswhen
judicial review isnot otherwise expressly provided by law. M aryland Rule 7-401 et seq.; see
also Town of LaPlata v. Faison-Rosewick LLC, 434 Md. 496, 511, 76 A.3d 1001 (2013)
(administrative mandamus not available to review town manager’s decision because town
manager was not adjudicating a dispute); Talbot County v. Miles Point Property, LLC, 415
Md. 372, 394-96, 2 A.3d 344 (2010). The Community Association has not invoked
administrative mandamus in this action.
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of the administrative agency to perform the particular duty implicated.”). In the past, this
Court has indicated that, in rare cases, a court may review a discretionary act of a public
official when there is “both a lack of an available procedure for obtaining review and an
allegation that the action complained of isillegal, arbitrary, capricious or unreasonable.”
Goodwich, 343 Md. at 146; see also Brack, 184 Md. at 90-91 (mandamus not available if
there is an adequate legal remedy).*’

The Circuit Court concluded that all three mandamus counts of the complaint related
to duties on which County officials enjoyed discretion as to what, if any, action to take.
Accordingly, it held that mandamus relief was unavailable. The Court of Special Appeals
disagreed. For the reasons that follow, we agree with the Circuit Court.

The Community Association differentiated its three mandamus counts according to
the source of the duty allegedly owed by County officials: the County Charter and County
Code (Count 1); the orders of the Board of Appeals (Count I1); and the Supplemental L ease
Agreement (Count IIl). It is perhaps more useful to analyze the appropriateness of
mandamus in terms of the roles that the County government played in this case and the

powers and duties that pertain to those roles. In particular, the Community Association

" Judicial review in such circumstances must be circumspect as ajudicial directive
toapublicofficial of another branch of government charged with discretionary decisionscan
raise issues relating to separation of powers. Cf. Inmates of Attica Correctional Facility v.
Rockefeller, 477 F.2d 375, 380 (2d Cir. 1973) (“substitution of a court’s decision to compel
prosecution for the[prosecutor’ s] decision not to prosecute, even upon an abuse of discretion
standard of review and even if limited to directing that a prosecution be undertaken in good
faith ... would be unwise”).
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sought mandamus to compel the County to act in two capacities: (1) regulator —i.e., the
enforcer under various County laws of local land use regulation; and (2) a landlord with
contract remedies under its lease with its tenant.

County as Regulator with Statutory Enforcement Powers

The Baltimore County Code (“BCC”) establishes the duties of each County
department with respect to land use regulation, zoning, and related matters.® The
Department of Permits, Approvals, and Inspections®® administers and enforces laws and
regulations associated with zoning. BCC 83-2-1103. The Director of Permits, Approvals,
and Inspections is charged with interpreting and enforcing the BCZR. BCC 832-3-102.
Similarly, under the County Code, the Department of Environmental Protection and
Sustainability® is to “administer and enforce environmental laws,” and is responsible for
enforcement of the state laws and regulations concerning the environment that are delegated
to the Department by state law, regulation, or directive. BCC 83-2-604.

To carry out those duties, the County —and the Department of Permits, Approvalsand

Inspections in particular — also has a variety of tools at its disposal to resolve zoning

28 Asacharter county, Baltimore County has authority to regulate land use and zoning
and to enforcethoseregulationsin civil and administrative proceedings. SeeM aryland Code,
Local Government Article, 810-324; Land Use Article, 89-301 et seq., 811-201 et seq.

? That department was previously known as the Department of Permits and
Development Management until it was renamed in a 2010 reorganization of the County
government.

% That department was previously known as the Department of Environmental
Protection and Resource M anagement until it was renamed in the 2010 reorganization.
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violations. The Director of that Department “may enforce and seek correction of aviolation
as provided in [the Code enforcement title of the County Code].” BCC 8§3-6-201. For
example, if there appears to be a violation of the zoning laws, the Department may issue a
“correction notice” or a citation. BCC 883-6-203, 3-6-205. Under the zoning title of the
County Code, the Department may filefor an injunction or equitablerelief requesting acourt
to (1) enjoin aviolation, (2) require the restoration of a property, to the extent possible, to its
condition beforetheviolation, including removal of the source of theviolation, and (3) order
other relief as may be appropriate to remedy aviolation. BCC §32-3-607°'; BCC §3-6-202.
In addition, the Department of Permits, Approvals and Inspections may impose civil fines.
BCC 833-2-602. It may also seek criminal penalties. BCC §33-2-606. Finally, BCC §33-2-
607 authorizesthe Department to seek an injunction against aviolation and the return of the
property to its condition before the violation. Thus, in the County’s capacity as land use
regulator, County officials have the authority to take the actions sought by the Community
Association. The question is whether a court may compel County officials to take such
enforcement action by means of awrit of mandamus.

In our view, it may not. As the Circuit Court pointed out in its ruling on summary
judgment, “while the County ischarged generally with the responsibility to enforce land use

and zoning requirements, it clearly does not pursue enforcement on every arguableviolation.

%1 This provision also authorizes “any person whose property is affected by any
violation” to seek injunctive relief in court.

29



There are a myriad of discretionary decisions made in determining how to employ limited
resources. Itiswell within the discretion of County officials to pick and choose among the
categories of violations, or to prioritize certain types or areas of enforcement. The County
may also legitimately decide not to pursue enforcement in matters where they believe,
perhaps even wrongly, that they may not prevail. The enforcement arenais simply littered
with decisions that are discretionary.”

While mandamus may be available to compel county officials to carry out certain
zoning-related ministerial duties, such astheissuance of a particular type of permit when all
requirements are met, a decision to deploy the county’s resources to take particular
enforcement actions is a discretionary — not ministerial — duty.*®* This discretion is
comparable in some instances to that of a State’s Attorney who must decide which criminal
cases to prosecute. Brack, 184 Md. at 90. Discretion is sometimes exercised by a decision
not to initiate a case. Indeed, many prosecutors will attest that the most difficult, but wisest

decision, that a prosecutor makes is to forgo prosecution in a case when for some reason it

% Courtsin other jurisdictions have sometimes held that a private party may invoke
mandamus to enforce a zoning restriction when local officials have a“clear duty” to take a
particular action. See Annotation, Remedies to Compel Municipal Officials to Enforce
Zoning Regulations, 35 ALR2d 1135 82 (2014). Other courts have viewed mandamus as
interfering with thejudgment or discretion of zoning enforcement officials, particularly when
another remedy is available to the plaintiff. 1d.; Jacqueline P. Smith & James C. Smith,
Neighboring Property Owners 88.7 (1988 & 2014 Supp.). Asnoted above, in this case, the
County Code providesanother remedy asit authorizesaprivate party to seek injunctiverelief
for violation of zoning regulations. See footnote 23 above.
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is not in the interest of justice, even though it would be legally permissible to mount a
prosecution.®®

The Community Association latches on to the use of the verb “shall” in a number of
provisions of the County Code that identify the agency responsible for enforcing certain
categories of laws™ and argues that this verbiage mandates enforcement action in each and
every possible case — an argument to some extent accepted by the intermediate appellate
court. But such provisions simply identify the duties and responsibilities of the agency.
They do not dictate enforcement action in every case. The use of the word “shall” in those
contexts is no different than its use in the statutory provision that describes the duties of a
State’s Attorney. See Maryland Code, Criminal Procedure Article, 815-102 (“... a State’s
attorney shall ... prosecute ... all cases in which the State may be interested”).

There are any number of possible reasons, all perfectly within the discretion of the

County, for not pursuing the particular enforcement mechanisms that would most please the

% When a public official has discretion in a particular matter but refuses to exercise
discretion, mandamus may be availableto requiretheofficial to exercisethat discretion—i.e.,
to make a decision — even if the ultimate decision of the public official is to take no
affirmative action in the particular matter. See, e.g., 4 Rathkopf’'s Law of Zoning and
Planning 864.7 (4th ed. 2014). In its opinion in this case, the Court of Special Appeals,
although it conceded that County officials were not required to take any particular
enforcement action, held that the County was required to pursue one of the potential
enforcement mechanisms available, apparently eliminating from the menu of options a
decision to decline enforcement action. This ignores the possibility that the exercise of
discretion sometimes properly and reasonably results in a decision to take no action at all,
even though some action would be legally permissible.

% E.g., BCC §3-2-1103 (the Department of Permits, Approvals, and I nspections* shall
administer and enforce ... [a]ll laws, maps, and regulations relating to zoning”).
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Community Association. Whether to prosecute an enforcement action necessarily involves
consideration of potential outcomes, the odds of success, the cost to the taxpayers, and the
likely benefit to the community and to County residents generally. The choice is therefore
inherently discretionary. Even assuming, for purposes of argument, that the County agrees
that a violation has occurred, the County may decide not to expend its limited resources
litigating a particular matter. Or it may ascribe greater priority to competing demands for
deployment of its resources. Such administrative and financial factors are generally
appropriate in a determination of how to exercise discretion. Harvey v. Marshall, 389 Md.
243, 310-12, 884 A.2d 1171 (2005).

County as Landlord with Contract Rights under Lease

Asland owner of the Property, the County was subject to therestrictionsin the Board
of Appeals orders. It had incorporated those restrictions in its Supplemental Lease
Agreement with Oregon. Accordingly, in the Supplemental Lease Agreement, Oregon
agreed to maintain the parking lot asa“non-paved surface such asstone or similar permeable
surface, unless otherwise required by law.” In the mandamus counts, the Community
A ssociation sought to compel the County to enforcethat provision of the Supplemental L ease

Agreement against Oregon.*®

% Thisisdistinct from the County’s obligation as the landowner to comply with the
Board of Appeals orders itself.
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The Community Association has not identified any law that creates a ministerial duty
on the part of the County Department of Recreation and Parks to pursue every contract
remedy that may be available to the department under a County contract with a third party.
Like any party to a contract, County officials charged with administration of a contract may
properly consider a myriad of factors in determining whether the other party has breached
the contract and, if so, what to do about it. Again, thisisnot an appropriate circumstance for
common law mandamus.

Declaratory Judgment

The fourth count of the complaint requested declaratory relief. Under the Maryland
Uniform Declaratory Judgments Act, acircuit court may grant such relief “if it will serveto
terminate the uncertainty or controversy giving rise to the proceeding,” and if:

(1) An actual controversy exists between contending
parties;

(2) Antagonistic claims are present between the parties
involved which indicate imminent and inevitable litigation; or

(3) A party asserts a legal relation, status, right, or
privilege and thisis challenged or denied by an adversary party,
who also has or asserts a concrete interest in it.
CJ 83-409(a). A court that issues a declaratory judgment may grant further relief “if
necessary or proper.” CJ83-412. The Actisa“remedial” statute designed to “settle and

afford relief from uncertainty and insecurity with respect to rights, status, and other legal

relations.” CJ83-402. Itisto be“liberally construed and administered.” Id.
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On appeal, the Community A ssociation does not challengethe Circuit Court’ sfactual
finding that the objects on the patio were umbrellas permitted under the Board of Appeals
orders and Supplemental Lease Agreement. Nor doesit contest the trial court’s conclusion
that there was no showing that the Property was a “lot” for purposes of the 10 percent
limitation on impervious surface in the zoning regulations. The Community Association
does not, of course, contest the Circuit Court’s conclusion that the paving of the entire
parking lot was not required by the ADA and that it violated the Board of Appeals orders.
Rather, theissueiswhether thetrial court, after reaching that conclusion, properly construed
the Declaratory Judgments Act in denying declaratory relief.*®

With respect to the paving of the parking lot, the fourth count of the complaint sought
a declaration (1) that the paving violated the Board of Appeals orders;®’ (2) that the ADA
does not require that the entire parking lot be paved; and (3) that the parking lot is to be

maintained asapermeablesurface. Toimplement thethird element, the complaint asked that

% We need not discussthose prayersfor relief in the fourth count of the complaint that
duplicate the requests for mandamus relief — i.e., that the court declare that the County has
a“duty” to enforce certain provisions and “shall enforce” those provisions. In addition, we
agree with the Court of Special Appeals that, in the circumstances of this case, a general
declaration that the Board of Appeals orders and the Supplemental Lease Agreement are
“enforceable” would be meaningless. 203 Md. App. at 450.

3" The complaint also sought declarations that the paving violated the Supplemental
Lease Agreement and the impervious surface limitation of the zoning regulations. As
indicated in the text, the court held that the Community Association lacked standing to
enforce provisions of the Supplemental L ease Agreement between the County and Oregon
and found that there was insufficient evidence of a violation of the impervious surface
limitation.
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Oregon be ordered to remove the paving from any portion not required to be paved by the
ADA.

Initsoral remarksat the end of thetrial, the Circuit Court concluded that declaratory
judgment would not serve to terminate the uncertainty or controversy giving rise to the
proceeding. Despite its conclusion that the paving of the entire parking lot was not
compelled by the ADA and had violated the Board of Appeals orders, the court felt that it
was constrained by CJ §3-409°® from providing any relief because a “ declaratory judgment
by itself” wold not terminate the uncertainty or controversy, and that injunctive relief would
not be “properly a part of [a] declaratory judgment.” It focused on the fact that the only

specific injunctive relief requested by the Community Association in the fourth count of the

® That statute provides, in pertinent part:

(a) Except [for cases involving divorce or annulment], a court
may grant a declaratory judgment or decree in acivil case, if it
will serveto terminate the uncertainty or controversy giving rise
to the proceeding, and if:

(1) An actual controversy exists between contending
parties;

(2) Antagonistic claims are present between the parties
involved which indicate imminent and inevitable litigation; or

(3) A party asserts a legal relation, status, right, or
privilege and thisis challenged or denied by an adversary party,
who also has or asserts a concrete interest in it.

CJ §3-409(a).
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complaint was for an order directing Oregon — as opposed to the County — to remove some
of the paving from the parking lot while the evidence at trial was ambiguous asto the extent
of Oregon’s responsibility for the paving. The court apparently viewed the general prayer
in the fourth count of the complaint “for such other and further relief that the nature of the
causerequires’ astoo vague to constitute arequest for more specific relief to implement any
declaration it might make.*

In our view, the Circuit Court applied too strict atest. The issuance of a declaratory
judgment does not depend on the specificity of aparty’ srequest for ancillary relief to enforce
the declaration. CJ83-403(a) (“acourt ... may declarerights, status, and other legal relations
whether or not further relief isor could beclaimed.”). Under the Declaratory JudgmentsAct,
injunctiverelief may be sought toimplement adeclaratory judgment in either the same action
or asubsequent action. See Nova Research, Inc. v. Penske Truck Leasing Co., 405 Md. 435,
458-59, 952 A.2d 275 (2008). Indeed, CJ 83-412 contemplates the filing of a petition after
the declaratory judgment in which a prevailing party identifies the ancillary relief believed
necessary to implement adeclaratory judgment and a proceeding in which the scope of such

relief is determined.”® See Bankers and Shippers Ins. Co. v. Electro Enterprises, Inc., 287

% The Court of Special Appeals also adopted this position. 203 Md. App. at 508-9.

0 The statute provides:

(&) Further relief based on a declaratory judgment or
decree may be granted if necessary or proper.

(continued...)
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Md. 641, 653, 415 A.2d 278 (1980).

The Uniform Declaratory Judgments A ct was developed by the National Conference
of the Commissioners on Uniform State Lawsin the early 1920s.** See E.M. Borchard, The
UniformAct on Declaratory Judgments, 34 Harv. L. Rev. 697 (1921). Maryland adopted the
Uniform Act without significant change in 1939,** and the M aryland version is unchanged,
except for minor provisions not pertinent to thiscase. Thedraftersof the Uniform Act made
adeliberate decision not to require aplaintiff to identify in acomplaint for declaratory relief

the specific ancillary relief that might be necessary to implement adeclaratory ruling. Id. at

“9'(...continued)
(b) An application for further relief shall be by petition
to a court having jurisdiction to grant the relief.

(c) If the application is sufficient, the court, on
reasonable notice, shall require any adverse party whose rights
have been adjudicated by the declaratory judgment or decree, to
show cause why further relief should not be granted.

CJ §3-412.

*1 The declaratory judgment was not a feature of the English common law as of 1776
that was adopted as the foundation of Maryland law, see Article 5 of the Maryland
Declaration of Rights; it was imported into England from Scottish law in the mid-19th
century. See Developmentsin the Law - Declaratory Judgments, 62 Harv. L. Rev. 787, 790-
91 (1949). The declaratory judgment became part of federal law in the United States in
1934. See 28 U.S.C. 882201, 2202. The Uniform Declaratory Judgments Act has been
adopted by nearly every state. See 12 Uniform Laws Annotated (2009) at 331-32.

2 Chapter 294, Laws of Maryland 1939. In 1945, after the Court of Appeals had
adopted a narrow view of the availability of the remedy, the Legislature revised the statute
to make clear that a party could seek a declaratory judgment even if other remedies were
available to the party. See Chapter 724, Preamble, Laws of Maryland 1945.
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712-13. In particular, the drafters explicitly chose not to follow the model of athen-existing
New Y ork statute that included such arequirement. Id. Asthe author of an important 20th
century treatise on declaratory judgments explained, although it might be helpful to include
a prayer for coercive relief, such as an injunction, in a complaint for declaratory relief in a
particular case, “it is not apparent why the plaintiff should be compelled to .... By
determining the legal relations of the parties, injunction or other coercive relief may indeed
become unnecessary, for each party will have an authoritative judicial decision of hislegal
positioninthepremises.” Id. Indeed, becausethe Uniform Act doesnot requirethat specific
coercive relief necessarily be identified in the complaint, it includes a section providing for
the court to order further relief following an order to show cause — a provision included in
the Maryland version of the Act. 1d. at 713; see CJ §3-412.%

The issuance of a declaratory judgment does not lead ineluctably to ancillary relief,

such asan injunction.** Moreover, an injunction is an equitable remedy and thus allows for

“3 Inits brief, Oregon argues that the Circuit Court’s conclusion that mandamus was
not available against the County — a conclusion with which we agree as indicated earlier in
thisopinion —necessarily precludesinjunctiverelief aswell. However, Oregon confusesthe
two of the roles of the County in this case. We have held that the County as code enforcer
is not subject to mandamusin thiscase. Similarly, mandamus was not available against the
County as a landlord to compel it to pursue the contract remedies against its tenant.
However, in its capacity as owner of the Property, the County itself is subject to the
restrictions of the Board of Appeals orders and any injunctive relief that might be awarded
to enforce those restrictions.

* In some instances, a declaratory judgment may itself eliminate the need for
injunctive relief:
While the most dramatic use of declaratory judgmentsis
(continued...)
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consideration of a variety of factors, including the relative inconvenience or comparative
hardship to the parties. See, e.g., Beane v. McMullen, 265 Md. 585, 615-17, 291 A.2d 37
(1972).

The Circuit Court, in stating its legal conclusions following the trial, has already
issued in essence a declaratory ruling, although it did not reduce that decision to the writing
required for a declaratory judgment. Maryland Rule 2-601(a)-(b); see Bowen v. City of
Annapolis, 402 Md. 587, 608-9, 937 A.2d 242 (2007); Salamon v. Progressive Classic
Insurance Co., 379 Md. 301, 307-8 n.7, 841 A.2d 858 (2004). It may be that, although the
Circuit Court believed that there had been a violation of the Board of Appeals orders, it felt
that the particular ancillary injunctive relief specified in the complaint was not appropriate
or equitable. For example, it may have believed that Oregon, which had received conflicting

directives from the County about paving the parking lot, should not be burdened with

4 (...continued)

to intervene before harm, declaratory relief may also be
available as a useful concurrent remedy, supplying the court
with another method of settling claims for harm done. The
milder declaratory judgment avoidsthe necessity of immediately
determining the proper kind and degree of coercive relief. It
may be phrased in broader terms than a coercive decree, thus
avoiding or simplifying later litigation. The declaratory action
may also provide a direct and simple means of adjudicating
accrued rights where coercive actions would be unnecessarily
complex and roundabout.

Developments in the Law - Declaratory Judgments, 62 Harv. L. Rev. 787, 789-90 (1949)
(footnotes omitted).
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correcting the situation. Or the court may have believed that it would be inequitableto order
either Oregon or the County — as the landlord subject to the Board of Appeals orders — to
remove the paving if it credited the testimony at trial that the previous surface was also
impermeable and that tearing up the paving would have adverse environmental effects.

It does not seem quite right to say that this controversy — or at least significant
portions of it — cannot be resolved through a declaratory judgment and ancillary relief. For
example, if the Circuit Court wereto incorporate its conclusion that the objectsthat appeared
on the patio were “large umbrellas,” as opposed to the forbidden canopies, such a judgment
would resolve the question whether Oregon had violated the Board of Appeals orders by
placing those umbrellas on the patio. Similarly, if the court had concluded that the ADA
required paving of the entire parking lot, that would have resolved the issue of whether the
paving was “otherwise required by law” and therefore permissible under the Board of
Appeals orders.

Conclusion

For the reasons explained above, we hold:

1 - The Community Association need not initiate an administrative proceeding under
BCZR 8500.7 in order to pursue enforcement of the Board of Appeals orders under the
circumstances of this case.

2 - The Circuit Court properly granted summary judgment in favor of the County and

Oregon with respect to the mandamus counts of the complaint because mandamus is not
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availableto direct the exercise of the County’ sdiscretion in enforcement of the zoning laws

or its contractual relationships.
3 - The Circuit Court has authority to issue a declaratory judgment as to whether the
Board of Appeals orders were violated by the paving of the parking lot and, if so, has

authority to decide what, if any, ancillary injunctive relief to grant.

JUDGMENT OF THE COURT OF SPECIAL APPEALSAFFIRMED IN
PART AND REVERSED IN PART. CASE REMANDED TO THAT
COURT WITH DIRECTIONS TO REMAND THE CASE TO THE
CIRCUIT COURT FOR BALTIMORE COUNTY FOR FURTHER
PROCEEDINGSCONSISTENTWITH THISOPINION. COSTSTOBE
SPLIT EQUALLY BETWEEN PETITIONERSAND RESPONDENTS.
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