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Appel  ant, Robert Allan Tapscott, appeals froma jury
verdict in the Crcuit Court for Prince George's County
convicting himof four related crimnal charges. The jury found
appel lant guilty of two counts of child abuse and two counts of
i ncest arising out of two separate incidents involving the sane
victim The court sentenced himto concurrent five-year terns on
the first three counts, suspending all but one year in favor of
three years probation. The court nerged the conviction on one of
t he incest counts.

On Cctober 8, 1993, appellant's counsel entered his
appearance, and on Novenber 4, 1993, in an omi bus noti on,
appel l ant's counsel nmade a demand for a speedy trial. The court
set the trial for February 1, 1994.! There were four
conti nuances. The first one, granted February 1, 1994, was at
the request of appellant. On the next trial date, February 28,
1994, the results of DNA testing, which were necessary to prove
the rel ationshi p between appell ant and the conpl ai ning w tness,
were not conplete. As a result, the State requested a
conti nuance beyond March 30, 1994, the 180-day tinme limt inposed
by Md. Ann. Code, art. 27, 8 591 (1992) and M. Rule 4-271
State v. Hicks, 285 M. 310, 403 A 2d 356 (1979). The

adm ni strative judge for Prince George's County, reluctant to

extend beyond the deadline unless the analysis could not be

! The case was originally set for January 3, 1994 but was
reset after a readi ness conference.



conpleted on tinme, denied the request, but set a newtrial date
for March 16, 1994. On the next trial date, the State inforned
the adm nistrative judge that the analysis would not be submtted
until March 28, 1994 and agai n asked for a continuance. Upon the
adm nistrative judge's finding of "good cause"”, he granted the
continuance and set a newtrial date for April 19, 1994, 20 days
beyond the 180 day limt.

On April 19, 1994, the State inforned the court that
appel | ant had demanded additional information which the State
needed nore tinme to supply. Appellant asked the court to excl ude
the DNA evidence. |In order to allow the defense to obtain the
material, the trial court granted the fourth continuance to My
9, 1994, despite defense counsel's objection. Each tinme the
court continued the case, defense counsel refused to consent

under State v. H cks. Trial began May 9, 1994.

On the first day of trial and before it began, appell ant
made four oral notions: 1) a notion to dismss the four counts
of the indictnment on the grounds that the State selectively
prosecuted appellant; 2) a notion to suppress a tape recorded
conversation between the victimand the appellant; 3) a notion
to dismss the first and second counts of the indictnent because
they did not state the age of the victimof the alleged child
abuse; and 4) a notion to dismss the third and fourth counts

for the reason that they did not specify the relationship between



the alleged victimand appellant. The trial court denied al
four notions.

Appel  ant presents nine contentions, which are reordered and
restated as foll ows:

l. Was appel |l ant denied a speedy trial?

1. Must an indictnment charging child abuse all ege the
specific age of the child?

L1l Must an indictnment charging incest allege a specific
degree of consanguinity?

| V. Did the trial court err by admtting testinony of the

DNA expert?
V. Did the trial court properly control the scope of
Cross-exam nation?
VI . Did the trial court err in admtting the tape recorded
conversation between the appellant and the conpl ai ni ng
W t ness?
VI, Was there sufficient evidence to support the

convi ctions?

VI, Did the trial judge anmend the two child abuse
i ndi ctnments through inproper jury instruction?

| X. Was the appellant the target of selective prosecution
and a victimof unlawful discrimnation?

We shall affirmin part, reverse in part, and remand for
further proceedi ngs consistent wth this opinion.
The Evi dence
Through the testinony of the victim K C, the State showed
that, between June and Septenber, 1991, appellant had sexual
intercourse with K C and that he perforned oral sex on her on

two separate occasions: one at his hone and another in a hotel



room At the tine, she was 17 1/2 years ol d? and appel | ant was
37 years ol d.

The State presented evidence that appellant and K C.'s
bi ol ogi cal nother, G R, had the same father by bl ood, making
them hal f-siblings. Thus K C is appellant's half niece. GR
testified that for several years, when she was a young child, she
lived in Washington, D.C. wth her nother and her father, Janes
Robert Tapscott. At sone point, her parents separated, and she
had no further contact with her father until 1978, when, narried
and living in New York, she |ocated himin Edgewood, WMaryl and.

According to G R, when her two daughters were fourteen
years old and six years old,?® she relocated from New York to
Gai t hersburg, Maryland to be near her father and his famly.
Appel lant, by this time a grown man |living separate fromhis
father in the Gaithersburg area, nmet GR and her children. He
hel ped her and the children nove and thereafter, they devel oped
what G R described as a "very strong relationship." GR
stated that their "Uncle Sonny" spent a ot of tine with the
girls and that they | ooked to himfor advice. K C testified
that as she got ol der, she saw him"once, twce a nonth" and that

"he was there for us if we needed him"

2 K C's birthday is Novenber 6, 1974.

3 K C has an older sister who is the conplaining witness in
a simlar case against the Appellant. Upon the State's notion, the
Court severed the charges involving the sister fromthe four counts
charged in this case.



Two experts' testinony established the blood rel ationship.
Terry Houtz, Cenetic Testing Manager with the Baltinore RH Typing
Laboratory, qualified as an expert "in the area of bl ood
anal ysi s, kinship analysis, and HLA testing."* Based on bl ood
testing of GR and appellant, Houtz opined that, to a reasonable
degree of scientific certainty, it was nore likely than not that
appellant and GR were related. Houtz testified that they
shared certain genetic traits or genetic simlarities and that
the results were consistent with their being half-siblings.

Francis Chiafari, a nolecular geneticist wwth the Baltinore
RH Typi ng Laboratory, testified as an expert "in the area of DNA
testing, blood testing and typing for the purpose of determ ning
rel ati onshi ps between parties.” He stated that it was "extrenely
i kely that Robert Tapscott, Junior, is a sibling of [GR]." He
gquantified the relationship probability as 99. 86%

According to the State's version of the case, the first
sexual encounter between K C. and appellant took place during
June 1991, in appellant's hone. K C.'s nother gave her approval
for appellant to pick up K.C. after school. K C was to spend
the night at his house so that he could take her to a job
interview that he had arranged for her the next day. K C
testified that, after picking her up, appellant took her to a FOP

| odge where they both drank heavily. They later went to his

4 According to the testinobny of M. Houtz, HLA stands for
human | eukocyte antiagents. Leukocytes are the white blood cells.
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house where they swamin his pool, drank nore beer, and watched
television. After both fell asleep on the sofa, K C awoke
before sunrise and went to appellant's bedroom Appellant tucked
her into bed and began to | eave, but when K C. invited himto get
in bed with her, he did. They both fell asleep. She awoke to
appel I ant rubbing her shoul ders and back, which | ed to sexual
intercourse and oral sex perforned by appellant on K C. At
trial, appellant denied having sexual intercourse with K C but
admtted to K C performng oral sex on him

K.C. testified about the events leading to the second
i nci dent which occurred in Septenber 1991 in a hotel room
Upset, confused and cryi ng about her boyfriend | eaving for
col l ege, she called appellant at the hone of one of his friends.
She then drove to his friend' s house to see appellant. There she
accepted his offer to go with himto his part-tinme job at a
Greenbelt hotel. K C testified that appellant arranged to neet
her in one of the roons where they again engaged in sexual
intercourse and oral sex. At trial, although admtting that he
obtai ned the roomand net her there, appellant denied that any
sexual acts occurred.

The State's case included evidence by way of a recorded
t el ephone conversation between K C. and appellant. At the
suggestion of the police and with equi pnment supplied by them

K.C initiated this tel ephone conversation from her residence.



During this conversation, appellant acknow edged that he had

sex" with her. He said:

You said you don't blane yourself and | don't have
a problemwith that. |1'mnot, again, | don't want to
accuse but both tinmes before anything happened, not so
much the first time, but the second tine | nmean it was

di scussed. It wasn't sonething that you know we were
both totally intoxicated one took advantage of the
ot her one, and as you said yourself I, | was under the

inpression that it was sonething between, you know,
consenting adults if you will.

W will recount other facts as necessary when we di Scuss

appel l ant's separate contenti ons.



I
Speedy Tri al

Appel I ant contends that the trial court should have
di sm ssed the charges agai nst himbased on statutory and
constitutional speedy trial violations.

Upon recei pt of the DNA results, defense counsel requested a
report explaining how the tests were conpleted. Wen the court
called the case for trial on April 19, 1994, the State inforned
the trial judge that the defense had made a request for DNA
evi dence pursuant to Ml. Code Ann., Cs. & Jud. Proc., 8 10-915
(1992 Repl. Vol.), but that the RH Typing Laboratory did not have
enough tinme to conply with the request. Appellant requested that
the DNA results be excluded from evidence because there was no
such report. The State argued that appellant did not nmake a
tinmely request for DNA information. Rather than sending the case
to the admnistrative judge who had previously continued the case
beyond the 180 day limt, the trial judge continued the case to
give the State tinme to provide the additional information and the
defense tine to review the material. Appellant clains that this
delay in the trial violated his statutory and constitutional
rights to a speedy trial.

Appel lant clains that he raised this speedy trial argunent
prior to trial and at trial, but the record denonstrates that

appellant did not clearly raise such a claim Although appell ant



repeatedly referred to State v. Hicks, there was no nention of

his constitutional right to speedy trial. Regardless, his
contention regarding the speedy trial is without nerit.
A. Statutory Caim

The State nmust bring a crimnal defendant to trial no |ater
than 180 days after the earlier of the first appearance of the
defendant in circuit court or the appearance of his counsel.
Md. Ann. Code, art. 27, 8 591 (1992 Repl. Vol.); M. Rule

4-271(a) (1) State v. Hicks, 285 M. 310, 403 A 2d 356 (1979).

However, Mi. Rule 4-271(a) provides that, "for good cause shown",
an adm nistrative judge or that judge's designee nay extend the
trial date beyond the 180 day period. The judge enjoys w de

di scretion in deciding good cause, and his determ nation carries

a "heavy presunption of validity". Dalton v. State, 87 M. App.

673, 682, 591 A 2d 531 (1991) (citing Marks v. State, 84 M. App.

269, 277, 578 A 2d 828 (1990)). To obtain dism ssal for an
al l eged violation, the defendant has the burden of denonstrating
either a clear abuse of discretion or a |lack of "good cause" as a

matter of law State v. Cook, 322 M. 93, 98, 585 A 2d 833

(1991); State v. Frazier, 298 MI. 422, 454, 470 A . 2d 1269 (1984).

Appel l ant m stakenly asserts that his statutory right to a
speedy trial was violated. There is no statutory right to a

speedy trial. In Marks v. State, this court clearly explained

that "the purpose of the 180 day rule is to protect the societal
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interest in the pronpt trial of crimnal cases, the benefits that
the rul e confers upon defendants are incidental." 1d., 84 M.

App. at 277, 578 A 2d. 356, (citing State v. Hi cks, 285 M. at

320, 403 A 2d 356. Consequently, the mandate to the State to
bring the case to trial no later than 180 days is not a speedy
trial right of a defendant. Regardless, the State conplied with
the statutory nandate.

On March 16, 1994, Judge M ssouri postponed the case until
April 19, 1994. On April 19, 1994, Judge Ml bourne postponed the
case until My 9, 1994. The critical postponenent in this case
was on March 16, 1994 because that was the postponenent carrying
the trial date past the 180 day |imt. Marks, 84 M. App. 269,

578 A . 2d 828; see also Rosenbach v. State , 314 M. 473, 479, 551

A . 2d 473 (1989). Appellant does not claimthat the
adm ni strative judge abused his discretion or |acked good cause
in granting a postponenent on that date. Rather, he alleges that
the trial judge's postponenent on April 19, 1994 was i nproper.
Appel lant's all egation | acks nerit because, once the
adm ni strative judge finds "good cause" and grants a trial date
beyond the 180 day period, the statutory limtation does not
control subsequent changes except to preclude an inordinate del ay
in subsequently bringing the case to trial, which was not the
case here. See Cook, 322 Md. at 98, 585 A 2d 833.

The delay in obtaining the |aboratory report was due partly
to appellant's father, James Robert Tapscott, |leaving the State

11



on vacation and not being avail able for blood testing.
Consequently, the laboratory had to use blood only fromG R and
appel I ant. Pursuant to Ml. Rule 4-263(d), in a crimnal case,
the State may obtain bl ood sanples fromthe defendant.
Additionally, MI. Code Ann., Crt. & Jud. Proc., § 10-915(b) (1989
Repl. Vol.) allows the evidence of DNA profile "to prove or
di sprove the identity of any person.” Wthout the blood testing
results, the State woul d be unable to prove the incest counts.
The State's need to obtain crucial evidence that could not
reasonably have been obtained earlier is sufficient good cause
for a postponenent. See Marks, 84 Md. App. at 277, 578 A 2d 828.
Consequently, the evidence clearly established good cause for the
conti nuance beyond the 180 day deadline, and there was no error
in the short delay once the critical tinme l[imt passed.

Based on this information, the adm nistrative judge properly

found good cause and set the trial beyond the 180 day |imt.

B. Constitutional C aim
Appel  ant al so argues that he was denied his right to a
speedy trial under the Sixth Arendnent to the U S. Constitution.?®
At trial, appellant did not raise his constitutional right

to a speedy trial, and the trial court never addressed the issue.

> Anendnent VI of the U S. Constitution provides:
In all crimnal prosecutions, the accused shall enjoy the right to
a speedy and public trial,....

12



Therefore, appellant has waived his right to a speedy trial.
Marks, 84 M. App. 269, 578 A 2d 828. Because appellant did not
raise this issue below, he has not preserved it for our review
M. Rule 8-131(a).

Even if the appellant had preserved this claim he would not

succeed. The Suprene Court in Barker v. Wngo, 407 U S 514

(1972), identified four factors the court nust consider to
determ ne whet her a person has been deprived of the speedy trial
guarantee: the length of delay, the reason for the delay, the
def endant's assertion of his right,® and prejudice to the
defendant. 1d. at 530.

The first factor presents a threshold question of whether
"the delay is of constitutional dinension, a delay which is
presunptively prejudicial.” Mrks, 84 Ml. App. at 281, citing

Barker, 407 U. S. at 530. The Barker Court further expl ained:

The length of the delay is to sone extent a triggering
mechanism Until there is sone delay which is
presunptively prejudicial, there is no necessity for
inquiry into the other factors that go into the

bal ance.

Id. (footnote omtted); See Lee v. State, 61 MI. App. 169, 485

A.2d 1014 (1985). The time required for the orderly processing
of a case does not constitute a delay of constitutional

di rension. Boger v. State, 58 Md. App. 61, 73, 472 A 2d 114

6 Failure to assert the constitutional right weakens a
defendant's ability to prove a denial of a speedy trial. Barker v.
W ngo, 407 U. S. 514, (1972).

13



(1984); Powell v. State, 56 Md. App. 351, 358, 477 A 2d 1052

(1983). This case, having cone to trial a few days beyond seven
nmont hs, does not present a delay of constitutional dinension.
Hence there is no need to analyze the other factors. Appellant

was not denied his right to a speedy trial.

14



[
Sufficiency of the Child Abuse Counts

The State charged the appellant with two counts of child

abuse under Md. Ann Code, article 27, 8 35A.7 Appellant subnmts

7 § 35A provides:

(a) Definitions. - (1) In this section the follow ng words
have the neani ngs i ndi cat ed.

(2) "Abuse" nmeans: (i) The sustaining of physical injury by
a child as a result of cruel or inhumane treatnent or as a result
of a malicious act by any parent or other person who has permanent
or tenporary care or custody or responsibility for supervision of
a child, or by any household or famly nmenber, under circunstances
that indicate that the child's health or welfare is harmed or
t hr eat ened t hereby; or

(i1) Sexual abuse of a child, whether physical injuries are
sust ai ned or not.

(3) "Child" neans any individual under the age of 18 years.

(4) "Famly nmenber” neans a relative of a child by blood,
adoption, or marri age.

(5) "Household nenber"” nmeans a person who lives with or is a
regul ar presence in a hone of a child at the tine of the alleged
abuse.

(6) (i) "Sexual abuse" neans any act that involves sexua
nol estation or exploitation of a child by a parent or other person
who has permanent or tenporary care or custody or responsibility
for supervision of a child, or by any household or famly nmenber.

(i1) "Sexual abuse" includes, but is not limted to:

1. I ncest, rape or sexual offense in any degree;

2. Sodony; and

3. Unnatural or perverted sexual practices.

(b) Violation constitutes felony; penalty; sentencing. - (1)

A parent or other person who has permanent or tenporary care or
custody or responsibility for the supervision of a child or a
househol d or famly nenber who causes abuse to the child is guilty
of a felony and on conviction is subject to inprisonnent in the
penitentiary for not nore than 15 years.

(2) If the violation results in the death of the victim the
person is guilty of a felony and upon conviction is subject to
i nprisonnment for not nore than 20 years.

(3) The sentence inposed under this section may be inposed
separate fromand consecutive to or concurrent wwth a sentence for
any offense based upon the act or acts establishing the abuse
(1984, ch. 296, 8§ 4; 1990, ch. 604; 1991, chs. 184, 372.)

15



that the trial court should have granted his notion to dismss
the first two counts of the indictnment charging himwth child
abuse because they failed to specify the age of the victim The

two counts read substantially as foll ows:

t hat Robert Allan Tapscott..., between June,
ni net een hundred and ni nety one, and Septenber,
ni net een hundred and ni nety-one,... having

responsibility for supervision of [KC ], a mnor child
under the age of eighteen years, did cause abuse to
said mnor, in violation of Article 27, Section 35A of
t he Annot ated Code of Maryl and, 1957 edition, as
anmended, and agai nst the peace, governnent and dignity
of the State. (Child Abuse)

Each count identified the victimas "a mnor child under the age
of ei ghteen years,

To support his claim appellant cites Smth v. State, 62 M.

App. 670, 491 A 2d 587 (1985). Smith is inapposite. The
defendant in Smth was charged with child abuse in an information
that referred to "a mnor child under the age of eighteen." This
court ruled that the information failed to state an of fense
because the law in effect at the tinme of the all eged abuse
defined a mnor as one who was | ess than sixteen years old. [d.
at 678-79, 491 A 2d 587.

To fulfill the constitutional requirenent in Art. 21 of the
Maryl and Decl aration of Rights, an indictnment nust informthe
i ndi vi dual charged wth a crine of the accusation agai nst him so
that the accused can know the specific conduct with which he is
charged and thereby avoi d another prosecution for the sanme

offense. WIlians v. State, 302 M. 787, 791, 490 A.2d 1277

16



(1985). In Jones v. State, 303 M. 323, 326, 493 A 2d 1062

(1985), the Court of Appeal s expl ai ned:

A primary purpose to be fulfilled by a charging

docunent under the Maryland Law is to satisfy the

constitutional requirenment of Article 21 of the

Decl aration of Rights

t hat each person charged with a crine be informed of

the accusation against him first, by characterizing

the crime and, second, by so describing it as to inform
the accused of the specific conduct with which he is
char ged.

Maryl and Rul e 4-202(a), inplenenting the constitutional
mandate, requires that a chargi ng docunent "shall contain a
concise and definite statenent of the essential facts of the
of fense with which the defendant is charged and, with
reasonabl e particularity, the tinme and place the of fense
occurred.” In denying Tapscott's notion to dismss, the
trial court noted that generally when an indictnment tracks
t he | anguage of the statute it has been held to be
sufficient to put the defendant on notice of the charges.

As long as the indictnent sets forth the essenti al
el emrents of the offense charged, it is sufficient. Jones v.
State, 1d. at 336-357, 493 A 2d 1062. |If there was any
gquestion about the specific age of the victim the appell ant

coul d have demanded a bill of particulars pursuant to M.

Rul e 4-241. See State v. Mbrton, 295 M. 487, 495, 456 A. 2d

909 (1983); and GQuy v. State, 91 Mi. App 600, 605 A 2d 642

(1992). Indeed, as the trial court noted, the victimwas a

17



m nor under the age of eighteen. In this case, the
i ndictment, which tracked the | anguage of the statute by
alleging that K C. was "a mnor child under the age of

ei ght een years," was adequat e.

18



11
Sufficiency of the Incest Counts
Pursuant to Ml. Ann. Code, art. 27, 8 335 (1992 Repl.
Vol .), the State also charged the appellant with two counts
of incest.® Appellant alleges that the incest counts
shoul d have been di sm ssed because they did not allege the
specific degree of consanguinity.® The indictnments read as

foll ows:

that Robert Allan Tapscott... between June,
ni net een hundred and ni nety-one and Septenber, nineteen
hundred and ni nety-one, ... did know ngly have carnal
knowl edge of [K.C. ], and thusly being within the
degrees of

8 Md. Ann. Code, art. 27, § 335 (1992 Repl. Vol.) provides:

Every person who shall know ngly have carna

know edge of another person, being within the
degrees of consanguinity within which marriages
are prohibited by lawin this state, shall be
deened guilty of a felony, and upon conviction

t hereof shall be punished by inprisonnent in the
penitentiary for a termnot |ess than one nor nore
then ten years, in the discretion of the court.

One | ooks to Ml. Fam Law Code Ann. 8§ 2-202 (1991 Repl
Vol.) to determine a prohibited marriage. Section 2-202 (b)

prohibits marriages wthin three degrees of direct |I|ineal
consangui nity or wthin the first degree of col | ateral
consanguinity, i.e. grandparent, parent, «child, sibling or
grandchi | d. Also prohibited under 8 2-202 (c) are certain

marriages wthin other degrees of affinity or consanguinity
(al though the statute does not specify the degrees). Section 2-202

(b) provides, inter alia, that a man may not marry his sister's
daught er.

® "Consanguinity" is defined as "kinship; blood relation; the
connection or relation of persons descended fromthe sane stock or
common ancestor." Black's Law Dictionary, 375 (4th ed. 1968).

19



consanguinity within which marriages are prohibited by

law of this State, in violation of Article 27, Section

335 of the Annotated Code of Maryland, 1957 edition, as

anmended, and agai nst the peace, governnent and dignity

of the State. (Ilncest)
Because the incest statute refers to "the degrees of
consanguinity within which marriages are prohibited by law in
this State,"” and the statute governing prohibited nmarriages
refers to "certain marriages within other degrees of affinity or
consangui nity", the appellant clains he would not know fromthe
i ndi ctment which prohibited relationship he transgressed.

This Court has stated repeatedly that references to the
statute alleged to be violated incorporate the elenents of the

statutory offense "... as though the section has been set forth

in full in the indictnment."” Russell v. State, 69 Ml. App. 554,

559, 518 A 2d 1081 (1987)(quoting Witehead v. State, 54 M. App.
428, 445, 458 A 2d 905 (1983). As we stated when discussing the
sufficiency of the child abuse counts, it is enough to informthe
person of the accusation against himso that he can avoi d anot her

prosecution for the sane offense. See Wllians v. State, 302 M.

787, 490 A.2d 1277 (1985).

Havi ng referenced the applicable statute, the indictnment
averred the essential elenents of the crinme in accordance with
Wllians. Furthernore, as with the age of the victim the
appel I ant coul d have obtained the specific information from a
bill of particulars or through discovery. See Guy, 91 M. App. at
610- 11, 605 A 2d at 647 (1992).

20
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|V
DNA Evi dence
To prove the charges of incest, the State had to produce
scientific facts about the relationship of the accused to the
victim As stated in Section | (Speedy Trial), the DNA evidence
was adm ssible to prove the relationship between appell ant and

the victim M. Code Ann., Cs. & Jud. Proc., 8 10-915 (1992

Repl. Vol .); Jackson v. State, 92 Ml. App. 304, 323, 608 A 2d
782 (1992).

Section 10-915 (b) of the Cs. & Jud. Proc. Article requires
a party to provide to the opposing party a list of information,
upon witten request. |If a party is unable to provide the
information within 30 days prior to the crimnal proceedings, the
court may grant a continuance to permt timely disclosure. M.
Code Ann., Cs. & Jud. Proc., 8 10-915 (b) (1992 Repl. Vol.).
Upon recei pt of the DNA results, appellant requested a protocol
expl aining how the DNA tests were conducted. Prior to trial,
appel l ant requested that the DNA results be excluded from
evi dence. Rather than exclude the evidence, the court postponed
the trial to give defense counsel an opportunity to obtain and
review the additional material .

When, during the trial, appellant again requested that the
DNA evi dence be excluded, the trial court denied the notion to

suppress, concl udi ng:

22



And an indication fromthe wtness was... all the

information required by the Statute has been provided

to Counsel. And there is no conplaint that it has not

been provided within thirty days, except for the

additional information, which is not information

required to be given the defense within the thirty-day

peri od.
Appel l ant posits that, because the State did not disclose the DNA
information within the statutory tinme limts of Md. Code Ann.
Cts. & Jud. Proc. Article, 8 10-915, the trial court conmtted
error in admtting the testinony of the DNA expert.?°

The record is void of any evidence contradicting the court's
findings. Upon receipt of the DNA results, which were delivered
within the thirty-day period, appellant requested the protocol,
whi ch was additional information. There is no indication in the
record that appellant was supposed to receive information that he
did not get. Regardless, even if appellant were inproperly
deprived of the additional information within thirty days,
pursuant to Ml. Code Ann., Cs. & Jud. Proc., 8 10-915 (c), the
remedy would not be to exclude the DNA results, but, rather to
continue the case, which is precisely what the trial court did.

Appel I ant further conplains that the DNA expert, Francis
Chi afari, over objection, was allowed to testify. Appellant

argues that, because Chiafari's former experience dealt with

direct relationships (father and child), he was not qualified to

10 Appellant clainms that both the HLA testing and the DNA
testing were "terribly harnful to the charges of incests.”
However, he seeks reversal only on the failure of the trial court
to exclude the DNA evidence.
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explain the probabilities of persons being related as siblings,
and that he based his testinony on fal se premses, i.e. he was
not told that the defendant's paternal grandnother, nother and
father had American I ndian bl ood.

Appel  ant made no objection to the testinony during the
trial on the ground that the evidence was based on inaccurate
facts. M. Rule 4-323(a). Therefore, appellant did not preserve
the latter claimfor appeal. M. Rule 8-131(a).

Even if appellant had preserved this issue for our review,
he woul d not prevail. Defense counsel challenged the basis of
the opinion by fully exploring the possibility of appellant
havi ng m xed ancestry. Chiafari testified that, if the father
was of m xed bl ood, his calculations would be "thrown off." The
adequacy of the basis for an expert's opinion usually, but not
al ways, goes to the weight to be given to the testinony. Wat
appel lant's et hnic background is and the effect that woul d have
on the expert's conclusions are the subject of credibility to be
determ ned by the jury. The expert had reasonably reliable

i nformati on upon which to base his conclusion. Radman v. Harold,

279 Mi. 167, 367 A 2d 472 (1976).

The trial court exercises broad discretion to determ ne whet her

a particular wwtness is qualified to give an opinion. Simmons V.

State, 313 Md. 33, 43, 542 A 2d 1258 (1988); Trinble v. State,

300 Md. 387, 404, 478 A. 2d 1143 (1984). This evidence is the

24



proper domain of blood testing experts and DNA specialists. The
w tness was sufficiently qualified fromhis know edge, skill,
experience, training, and education to give opinions that would
assist the trier of fact. The trial court did not err in

allow ng the testinony of the DNA expert.

\Y
Scope of Cross-exam nation

Over appellant's objections, Terry Houtz, the blood testing
expert, testified that "nore likely than not" appellant and K C.
were related, but he could not specify the degree of their
rel ationship. Appellant's counsel attenpted to cross-exam ne
Houtz about a letter he had sent to Tapscott's sister in response
to her phone call asking his opinion on the m ni num nunber of
peopl e who would need to be tested to determne paternity. In
the letter, Houtz explained that, to determne paternity of a
deceased man's children, blood would be needed fromthe nother
and at |east two of the siblings. At trial, Houtz based his
opi nions on bl ood drawn from appellant and the victim s nother.

Appel  ant's counsel conceded during the trial that the
letter "goes just to DNA." The letter was marked for
identification but was not admtted into evidence. The trial
court prevented the defendant's counsel from cross-exam ning the

expert on this alleged contradiction.
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The trial court ruled that the letter was not relevant to
HLA testing; it addressed DNA testing, which was not within the
scope of Houtz's expertise. The trial court has broad discretion
to admt or exclude expert testinony, and should not admt
testinony of an expert when that testinony concerns a field

i nappropriate for the expert. See Hartless v. State, 327 M.

558, 573, 611 A 2d 581, 588 (1992). Accordingly, the trial court

properly controlled the scope of cross-exam nation.

VI
Tape Recorded Conversation

Tapscott clains that the trial court erred when it admtted
the taped tel ephone conversation between K C. and him He
contends the recording was illegal because the State failed, as
required by Md. Code Ann., Cts. & Jud. Proc., 8 10-411(a) (1992
Repl. Vol.) to register the recordi ng equi pnment before using it
to record the conversation in this case.!

Sergeant David Dunn purchased the device on Septenber 9,
1993. The next day he used it to record the conversation. Later
that same day, he mailed his request for registration. The

statute nmandates registration, not before the | aw enforcenent

11 Md. Code Ann., Cs. & Jud. Proc., 8§ 10-411 (a) (1992 Repl.
Vol.), states that certain intercepting devices "shall be
registered within ten days fromthe date on which the devices cane
into possession or control of the agency, their enployees or
agents."
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agency uses the equipnent, but "within ten days fromthe date on
whi ch the devices cane into the possession or control of the
agency...." The trial court did not err in admtting the taped

conversation

VI |
Jury Instruction
The indi ctnment charged that appellant, "having
responsibility for supervision of [K.C.]... did cause abuse to
said mnor child, in violation of MI. Ann. Code, art. 27, §8 35 A
(1992 Repl. Vol.)." Appellant clainms that the trial judge
i nproperly anended the indictnent when he instructed the jury
that they could convict appellant of Counts | and Il (child
abuse) if they found appellant to be a person who had "pernanent
or tenporary care or custody of a child", when the indictnent
charged appellant with only being a person having "responsibility

for the supervision" of the child.' Defense counsel objected to

2 1n its instruction on child abuse, the trial court
expl ai ned:

So the Legislature has designated basically five

cl asses of people who can commt the crinme of child
abuse. And they are a parent; a person who has
tenporary care or custody of a child; a person
responsi bl e for the supervision of a child; a household
menber; a famly nenber.

The court further explained that, with respect to this case, the
State was required to prove that "the Defendant had pernmanent or
tenporary care, custody or responsibility for the supervision of

27



the Court's instructions and to the verdict sheet, which included
speci al questions as foll ows:

Count 1. Child Abuse (at the hone)

(1) Has the State proven beyond a reasonabl e

doubt that the Defendant was either a person who had

tenporary custody or control of [K C.], or a person who

had responsibility for the supervision of [K C.], or

was related by blood to [KC.] (a famly menber)?

Count 11. Child Abuse (at the hotel)

(1) Has the State proven beyond a reasonable

doubt that the Defendant was related by blood to [K C ]

(famly nmenber)?

Maryl and Rul e 4-204 provides, in part, that a court "at any
tinme before the verdict, may permt a chargi ng docunent to be
anmended, except that if the amendnment changes the character of
t he
of fense charged, the consent of the parties is required."?®
"Amendnent s" contenplated by this Rule are changes, alterations,

or nodifications to an existing charge in an existing charging

docunment. Tracy v. State, 319 MI. 452, 456-457, 573 A . 2d 38

(1990). Matters relating to the character of the offense are
those facts that nust be proved to nake the act conplained of a

crime. Corbin v. State, 237 M. 486, 489-490, 206 A.2d 809

[KC]... or that the Defendant was a relative of [K C] by bl ood,
adoption or marriage."

13 Under the forner Rule 713b, an indictrment could be anended
wi t hout consent of the parties so long as the amendnent did not
change "the substance of the indictnent”.
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(1965); see also Manuel v. State, 85 Md. App. 1, 18, 581 A 2d

1287 (1990). An indictnment may be corrected w thout the
defendant's consent if the the anendnent does not alter any of
the elenents of the offense and results in no prejudice.

The trial judge's recital of Section 35A of Article 27 in
its entirety, standing al one, was not an anendment of the
indictment. Nor did the judge's statements constitute other error
because they were not so msleading as to create a danger that
the jury convicted appellant of a crine not charged.

The verdict sheet, however, permtted the jury to find the
appellant guilty of child abuse if they found that appell ant had
per manent or tenporary care or custody or responsibility for the
supervision of the child. The statue specifies as one of the
el ements of the offense of child abuse that such abuse can be
commtted "by any parent or other person who has pernmanent or
tenporary care or custody or responsibility for supervision of a
child, or by any household or famly nenber ...". These
alternatives are in the disjunctive, setting forth severa
di fferent classes of people who fall within the proscriptions of

the statute. See Pope v. State, 284 M. 309, 396 A 2d 1054

(1979) (a person having "responsibility for the supervision" of a
child is clearly different than a person havi ng "pernmanent or

tenporary care of a child.")
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Art. 27, 8 35A is a statute that proscribes several different
types of conduct, by several categories of people, fromwhich can
be constructed separate statutory offenses for doubl e jeopardy

purposes. It is not a single offense. See N ghtingale v. State,

312 md. 699, 706, 542 A 2d 373 (1988).

If the State was unsure about the circunstances under which
the sexual activity occurred, it could have generally charged
appel  ant under the statute. Wen construing the rule

established in Leon v. State, 180 Md. 279, (1942), the court in

Morrissey v. State, 9 Md. App. 470, 475-476, 265 A 2d 585 (1970)

st at ed:

When a statute creates an of fense and specifies several
different acts, transactions, or neans by which it may
be conmtted, an indictnent for violation thereof may
properly allege the offense in one count by charging
the accused in conjunctive terns with doing any or al
of the acts, transactions, or neans specified in the
statute. See also Ayre v. State, 21 M. App. 61, 65,
318 A .2d 828 (1974).

Wen the State delineated the particular section of the statute,
however, it charged only the conduct and circunstances proscribed
by that section, and, absent appellant's consent, was barred from
| ater anending the indictnent to charge different circunstances.

See Beckwith v. State, 320 Md. 410, 414-415, 578 A 2d 220 (1990)

(where State may charge a violation of two subsections by
referring only to the general section in the charging docunent,

it loses that option by specifying one of the two subsections).
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The i ndividual questions posed by the verdict sheet, coupled
with the jury instruction, allowed the jury to convict appell ant
of a crinme for which he was not charged. The verdict sheet
included the alternate circunstances rather than the one for
whi ch appel |l ant was charged, therefore we cannot tell whether he
was convicted of the crine for he was charged or sone ot her
crime, not charged.

Al t hough appel l ant was entitled, under Ml. Rule 4-241, to a
bill of particulars to determ ne the exact nature of the charges
agai nst him a reasonabl e def endant woul d concl ude that he was
being charged only with the offense that was specifically
charged. The jury instruction and verdict sheet which altered
the crinme alleged to have been commtted violated the appellant's
constitutional right to be inforned of the accusation against him

intinme to prepare his defense.

VI
Sufficiency of Evidence
Appel  ant argues that the trial court erred in denying
appellant's notion for judgnent of acquittal because, as a matter
of law, there was insufficient evidence to support his
convictions of incest and child abuse. As the review ng court,
we are not asked whether we believe that the evidence at the

trial established guilt beyond a reasonabl e doubt; rather, we
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nmerely ask whether, after considering the evidence in the |ight
nost favorable to the prosecution, any rational trier of fact
coul d have found the essential elenents of the crinme beyond a

reasonabl e doubt. WIlson v. State, 319 Md. 530, 535, 573 A 2d 831

(1990).

A | ncest

Appel  ant contends that, as a matter of |aw, there was
i nsufficient evidence to establish the requisite degree of
consanguinity between K C. and hinself and, therefore, that the
evi dence was insufficient to support his incest convictions.
Pursuant to Maryland Rule 4-324(a), a defendant is "required to
argue precisely the ways in which the evidence should be found
wanting and the particular elenments of the crine as to which the

evidence is deficient.”" Fraidin v. State, 85 Ml. App. 231, 244-

45, 583 A 2d 1065 (1991). Further, the defendant is bound by the
grounds rai sed bel ow, argunents not presented to the trial court
in support of a notion for judgnent of acquittal are not

preserved for appellate review Gahamyv. State, 325 M. 398,

416-17, 601 A 2d 131 (1992): Graves v. State, 94 Mi. App. 649,

684, 619 A 2d 123 (1993).

At the close of the State's case in chief, defense counse
argued, as to the incest charges, that the evidence "would not be
vol untary or consensual vaginal intercourse, but rather force or

fraud" and that this would "be a different crine." Counsel said
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not hi ng about the evidence regardi ng degrees of consanguinity.

At the close of all the evidence, counsel sinply renewed his
earlier notion. Consequently, Tapscott's current claimregarding
consanguinity is unpreserved.

Regardl ess, there was sufficient evidence to convict
appel l ant of incest. Pursuant to Md. Ann. Code, art. 27, 8§ 335
(1992 Repl. Vol.), a person is guilty of incest if he know ngly
has "carnal know edge of another person, being within the degrees
of consanguinity within which marriages are prohibited by law in
this State..." Ml. Code Ann., Fam Law, 8§ 2-202 (1992 Repl. Vol.)
provides, in part, that "a woman may not marry her... nother's
brother.” M. Code Ann., Fam Law, 8 2-202(c)(2)(1V)(1992 Repl.
Vol .)

Appel | ant argues that he does not fall within the prohibited
degrees of consanguinity because Section 2-202 does not include
any reference to relationships of the half blood. There is no
Maryl and case that has deci ded whether a half blood relative is
to be treated on par with a whole blood relative in a prosecution
for incest under the Maryland statute. The decisions in other
states, however, support that the Maryland incest statute should
be construed to include relatives of the whole and hal f bl ood.

In Singh v. Singh, 569 A 2d 1112, 1114 (Conn. 1990), the

Suprenme Court of Connecticut considered whether marriage between
a half uncle and half niece was incestuous under that State's
statutory schene and found that historically, relationships of
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the half blood barred marriage equally with relationships of
whol e bl ood. The Suprene Court of Connecticut further held that
statutes that do not contain any express distinction between
whol e and half bl ood should be construed to apply to both.

Conpare People v. Baker, 442 P.2d 675 (Cal. 1968) and State v.

Craig, 867 P.2d 1013 (Kan. 1994) (where the statute at issue
explicitly prohibits marriages between certain, specified persons
related by the half blood (i.e., half sister, half brother), the
statute is construed not to prohibit marriage between persons of
the half bl ood where there is no express prohibition (i.e.,

uncl e)).

In State v. Lanb, 227 NW 830 (lowa 1929), the Suprene

Court of |owa considered whether a defendant, who was the half
uncle of the victim was guilty of incest pursuant to the

rel evant statutes of Iowa, which prohibited carnal know edge
between a man and his sister's daughter. The Suprene Court of
lowa held that since half blood relations were contenpl at ed
within this statute, the defendant fell within the prohibited

degrees of consanguinity. 1d. See also Commbnweal th v.

Ashl ey, 142 N.E. 788 (Mass. 1924)(court held a defendant, who was

charged with incest of his half niece, fell within the statutory

14 The lowa incest statute has been revised to read in part:
"A person, ...., who perforns a sex act wth another whom the
person knows to be related to the person, either legitimtely or
illegitimtely, as an ancestor, descendant, brother or sister of
the whole or half blood, aunt, uncle, niece, or nephew, commts
incest." lowa Code Ann. 8 726.2 (1993).
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prohi bition providing that no man shall marry his... sister's

daughter.); Shelly v. State, 31 S.W 492, 493 (Tenn. 1895) (where

def endant was charged with incestuous intercourse with the
daughter of his half sister, the court held that the offense
woul d be the sane as if she had been the daughter of a ful
sister).

The Maryl and marriage statute, which in turn dictates the
i ncest statute, does not specifically prohibit marriage between
any half blood relatives. Rather, it states that "a woman may
not marry her... nother's brother.” M. Fam Law Code Ann.
82-202(c)(2)(iv). It therefore should be construed, in
accordance wth the weight of authority, to enconpass the
relationship at issue here. This interpretation is consistent
with the rationale behind punishing incest: first, to avoid the
danger of biological nutations that m ght occur in the issue of
such rel ationshi ps and second, to protect children fromthe abuse

of parental authority. People v. York, 329 N.E. 2d 845 (II1.

1975) . This interpretation is conpatible with Maryl and probate
| aw, whi ch does not distinguish between relatives of half bl ood
and whol e blood.*® W find this indicative of the Maryl and
Legislature's intent to treat relations of the half blood the

sane as relations of the whol e bl ood. In order to be consi stent

15 M. Code Ann., Est. & Trusts 8§ 1-204 (Repl. Vol. 1974)
provides that a relative of half blood has the sanme status as a
rel ati ve of the whol e bl ood.
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with probate |aw, the incest statute should be construed as

including relatives of half blood. See State v. WIson, 524

N.W2d 271, 274 (Mnn. 1994).

The jury had sufficient evidence to find that K C. was
appellant's half niece by blood. At trial, KC's nother, GR,
testified that she | ocated her father, Janes Robert Tapscott, who
informed her that appellant was her half brother.!® The State
presented pictures of Janmes Robert Tapscott with GR's two
children which were taken after G R |ocated her father

More inmportant, the State presented a report fromBaltinore
Rh Typi ng Laboratory, which included both HLA and DNA testing
results fromsanples taken fromK C.'s nother and appellant.?’
The report concluded that the probability of half-sibship between
G R and appell ant was 99.86% and the odds ratio conparing the
probability of half-sibship to the probability that random
i ndividuals would yield the observed types was 727 to 1. The
State also presented K C.'s birth certificate, which indicated
that GR is K C's nother.

In addition to the evidence proving that there was a
famlial relationship between the appellant and K C., the State

al so presented sufficient evidence that the two engaged in sexual

' The State presented GR's and appellant's birth
certificates which both nanmed Janes Robert Tapscott as the father.

17 Sanpl es were taken on February 2, 1994 and the test results
were verified by Francis Chiafari, Supervisor of the Baltinore Rh
Typi ng Laboratory.
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intercourse. The State presented a transcribed recording of a
conversation between K C. and appellant in which the two
di scussed their prior sexual activity.® K C stated, "I
coul d' ve begged for it! | could ve said, Sonny, have sex with ne
now. You never should have done it. You should've never done it
with me. W're flesh and bl ood". Appellant answered,
l"mnot sayin' that it's right. I|I'mnot trying to make
excuses for nyself. Only thing | can say is |'m human
i ke everybody el se. Everybody makes m stakes and |
don't want to go into great detail here as to how it
transpired or how !l recall it transpired.
During her testinmony, K C described the two tinmes that she and
appel | ant engaged in sexual intercourse. The State presented
pi ctures of the hotel and the house, both of which were places
where the all eged crines took place.
Based on the evidence presented at trial, we find that there
was sufficient evidence fromwhich a rational trier of fact

reasonably coul d have concl uded that appellant was guilty of

i ncest.

B. Chil d Abuse
Appel l ant al so chal | enges the sufficiency of the evidence to
support both convictions of child abuse (Count |I - the hone and

Count Il - the hotel). A rational trier of fact had sufficient

18The el ectroni c eavesdroppi ng device was registered to the
Prince George's County Police effective Septenber 10, 1993.
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evidence to find that appellant was guilty of both these counts

beyond a reasonable doubt. MMIllan v. State, 325 Ml. 272, 289

(1992); Omens v. State, 94 Ml. 162, 163-65 (1992).

Pursuant to Ml. Ann. Code, art. 27, 8 35A, (Repl. Vol

1992), a person is gquilty of child abuse if one is a parent or

ot her person who has permanent or tenporary care or custody or
responsibility for supervision of a child, or by any household or
fam |y nmenber, who sexually abuses a child.'® Appellant alleges
that there was insufficient evidence to prove his conviction on
the child abuse counts one and two because the State was |imted
by the indictnment to proving that he had the responsibility for
K.C.'s supervision at the time of the offenses. Appellant argues

that since there was no evidence of nmutual consent, necessary

under Pope v. State, 284 Md. 309, 396 A 2d 1054 (1979), to prove
t hat appel |l ant was responsi ble for the supervision of K C., there
was insufficient evidence to prove the child abuse counts. See

Pope v. State, 284 Md. at 323, 396 A 2d 1054 (absent a court

order or award by sone appropriate proceedi ng pursuant to
statutory authority, responsibility for supervision of a m nor

child may be obtained only upon the nutual consent, expressed or

19 "Sexual abuse" nmeans any act that involves sexual
nol estation or exploitation of a child by a parent or other person
who has permanent or tenporary care or custody or responsibility
for supervision of a child, or by an household or famly nenber.
Ml. Ann. Code, art. 27, 8§ 35 A(6), (Repl. Vol. 1992).
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inplied, by the one legally charged with the care of the child
and by the one assumng the responsibility).

Appel lant's argunment is without nerit. There was sufficient
evi dence to prove both counts of child abuse. At the tinme of
bot h sexual encounters, K C. was under the age of eighteen and
legally a child. GR, her nother, was legally charged with her
care. The State al so presented evidence that K. C. was a m nor
and that appellant was K C.'s half uncle. In additionto GR's
testinmony regarding her famlial relationship with appellant and
the State's presentation of pictures of appellant with the
victim two experts testified establishing the blood rel ationship
bet ween appell ant and G R

The State al so presented sufficient evidence to prove that
appellant fell within that class of persons to whomthe child
abuse statute applies. Appellant accepted responsibility for
K.C.'s supervision by agreeing to pick up K C. after work and
have her spend the night at his house so that he could take her
to a job interviewthe follow ng norning. See Pope at 323-324
(parent may not inpose responsibility for the supervision of his
or her mnor child on a third person unless that person accepts
the responsibility). GR testified as to her understandi ng of
the arrangenent. Appellant argues that G R 's testinony was
i nadm ssi bl e hearsay, but Appellant's own testinony acknow edged

the arrangenent, rendering the hearsay harnm ess.
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The State al so presented sufficient evidence that appell ant
had responsibility for K C's supervision when he had sexual
intercourse with her at the hotel (Count Two). Although there
was no agreenent between her nother and appellant that K C was
to stay with appellant, it was clear that appellant was to act as
K.C.'s supervisor. In addition to being K C.'s half uncl e,
appel l ant was entrusted with K C.'s care on nunerous occasi ons.
Appel  ant previously acted as a surrogate parent by babysitting
and driving KC. to and fromplaces. Both K C. and her nother
reasonably consi dered appellant to be a supervisor of K C
whenever he and K C. were together.

There was al so sufficient evidence that appellant engaged in
sexual intercourse with a mnor. K C testified that she and
appel | ant had sexual intercourse and that he perforned oral sex
on her on two separate occasions: one at his honme and another in
a hotel room |In addition, the State presented evi dence by way
of a recorded tel ephone conversation in which appell ant

acknow edged that he engaged in sexual intercourse with K C

| X
Sel ective Prosecution
Appellant's final claimis that he was sel ectively

prosecuted by the State because only he was charged with incest
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and not K C. 2, He further alleges that he was sel ectively
prosecuted for all four crines because of his status as a police
of ficer.

It is well settled that a State's Attorney possesses "broad
official discretion to institute and prosecute crimnal cases."

Brack v. Wells, 184 Md. 86, 40 A 2d 319 (1944). It is only in

limted circunstances, where the prosecutor has deliberately
based the prosecution upon an unjustifiable standard, such as
race, religion, or other arbitrary classification, that the

prosecutor's decision to prosecute can violate the equal

protection clause. See Oyer v. Boles, 268 U S. 448, 456, 82 S. Ct
501, 506, 7 L.Ed 2d 446 (1962).2

Appel lant tinely made an oral notion to dism ss based on
sel ective prosecution of all four clains. Defense counsel
asserted that if appellant and K. C. fell within the prohibited
degrees of consanguinity for the purposes of Section 2-202, then

t hey should both be considered guilty of incest. After careful

20Appel l ant's counsel noved to dism ss the incest charges on
the ground that appellant was subject to selective prosecution.
The court denied the notion.

21 Several cases address the topic in varying contexts. See,
e.g., Bourexis v. Carroll County Narcotics Task Force, 96 M. App.
459, 470-471, 625 A . 2d 391 (plea bargaining process; Mddleton v.
State, 67 Md. App. 159, 169-72, 506 A 2d 1191 (decision to pursue
mandat ory sentence for a subsequent offender); Gant of M., Inc.
v. State's Attorney, 267 Ml. 501, 517, 298 A 2d 427 (decision to
prosecute for violation of Sunday Bl ue Laws).
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review of the facts, the trial court properly denied the notion
concl udi ng:

Suffice it to say that | don't believe there is any

evidence fromwhich | can find in support of this

nmotion that the decision to prosecute defendant was

based on i nperm ssi bl e consi derations, invidious

considerations, or arbitrary considerations. And,

accordingly, 1'"'mgoing to deny the notion to dism ss

based on sel ective prosecution.

It is clear that the State's Attorney acted within the
bounds of his broad discretionary power in choosing to prosecute
appellant, a thirty-seven year old adult, and electing not to

prosecute a seventeen year old mnor. See Purohit v. State, 99

Md. App. 566, 577, 638 A 2d 1206 (1993). To prosecute K C. on

i ncest charges would be flatly inconsistent with the |egislative

determ nation that a 17-year-old nmay be a child abuse victim
Appel l ant's argunent that he was sel ectively prosecuted for

all four crinmes based on his status as a police officer is also

W thout nmerit. "The propriety of a prosecution does not depend

upon the prosecution or |ack of prosecution of others who may

qualify for prosecution for the sane acts.” Mddleton v. State,

67 Ml. App. 159, 171, 506 A.2d 1191 (1986). Appellant's argunent
that the follow ng statenent nmade by the prosecutor when arguing
agai nst the Mdtion to Dism ss is evidence of selective
prosecution i s specious:

After reviewng all of the information provided to

myself and to other nenbers of ny office, the State has

made an el ection to prosecute Sergeant Tapsott, NOT
NECESSARI LY (sic) because of his rank or position with

42



the Prince George's County Police Departnent but
because we felt he was the nost cul pable.

The Suprenme Court in Oyler v. Boles, 368 U S. 448, 456, 7 L.Ed.

2d. 446, 82 S. C. 501 (1962) concluded that the consci ous
exerci se of sone selectivity in enforcenent is not initself a
federal constitutional violation; selective prosecution nust be
both del i berate and based upon an unjustifiable standard such as
race, religion, or other arbitrary classification. Appellant has
of fered no support for his allegation that the State sel ectively

prosecuted hi m based solely on his status as a police officer.

JUDGMENTS AFFI RVED AS TO | NCEST
CHARGES AND VACATED AS TO CH LD
ABUSE CHARGES. APPELLANT TO PAY
80% AND PRI NCE GECORGE' S COUNTY
TO PAY 20% OF COSTS.
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