REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1815

Septenber Term 1994

EVELYN J. CCE, et al.

FANNI E C. HAYS,
| NDI VI DUALLY, ETC.

Al pert,
Mur phy,
Sal non,
JJ.

Opi nion by Al pert, J.

Filed: July 6, 1995



1
On Decenber 29, 1979, Gil A Lewis (M. Lewis) executed a
Last WIIl and Testanment, which provided in pertinent part:

SECOND: Unto Fannie C. Hays, | give all of
nmy personal property, including but not
limted to all furniture and fixtures in ny
residential honme, any notor vehicles which
may own and any nonies which | nmay have at
the time of ny death. Also, unto the said
Fannie C. Hays, | give and devise a life
estate in and for the termof her life in and
to a parcel of real estate located in the
Hauvers El ection District of Frederick
County, Maryland, inproved with a residenti al
home, containing 8 acres, nore or |less, and
being all and the sane parcel of real estate
shown and descri bed as parcel #1 in a deed
dat ed Decenber 6th, 1952 from Roscoe G
Wilfe, et al., unto Gail A Lewis and wi fe,
sai d deed being recorded in Liber 518, folio
538, anong the Land Records of Frederick
County, Maryland. The interest of the said
Evel yn A. Lewi s having been conveyed unto
Gl A Lews, by a deed dated August 30t h,
1978.

TH RD: Al of the rest, residue and
remai nder _of ny estate, | give unto ny
children equally.

(enphasi s added).

Several years after the execution of the will, M. Lews
entered into a contract wth Sanuel W and Arthur G Hessong to
sell for $100,000 certain real estate that he owned. Settl enent
was set for June 1, 1988. Prior to settlenent, however, the
parties agreed to extend the contract. An addendum was execut ed,
whi ch provi ded:

Because a title problemhas arisen and a
conpl ete survey is necessary, we hereby

extend this contract until a good and
mar ketable title can be transferred.
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M. Lew s passed away on June 19, 1988, before the
transaction could be consunmated. Appellee, Fanni e Hays, who was
not only a beneficiary of M. Lews' will but also his personal
representative, settled on the property on Novenber 16, 1988.
Several nonths later, Ms. Hays filed a First and Final
Adm ni stration Account for the estate in which she indicated that
the proceeds fromthe sale of the property were distributed to
her under the will as personal property pursuant to the doctrine
of equitable conversion.! Subsequently, M. Lew s's children,

who are the residual |egatees under the will and the appellants

! Under the doctrine of equitable conversion, a conversion
occurs as soon as a contract of sale is entered into, vesting the
seller with equitable title to the purchase price and the buyer
with equitable title to the property. The Court of Appeals has
described the doctrine as foll ows:

[ When the vendee contracts to buy and the
vendor to sell, though legal title has not
yet passed, in equity the vendee becones the
owner of the |and, the vendor of the purchase
nmoney. In equity the vendee has a real
interest and the vendor a personal interest.
Equity treats the executory contract as a
conversion, whereby an equitable interest in
the land is secured to the purchaser for whom
t he vendor holds the legal title in trust.
This is the doctrine of equitable conversion.

H nmm ghoefer v. Medallion Indus., Inc., 302 Md. 270, 278 (1985)
(quoting 8A Thonpson, Real Property, 8§ 4447 at 273-74 (Gines
Repl . Vol. 1963)).

Thus, "if a seller dies before the contract is executed, the
legal title to the property passes as real estate but his
interest in the purchase noney passes as personal property." Hays
v. Coe, 88 M. App. 491, 499 (1991) (quoting In re Estate of

Jesseman, 429 A 2d 1036, 1037 (1981)).
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in the present appeal, filed exceptions to the Adm nistration
Account .

On August 11, 1989, appellants filed a Conplaint for
Construction of WIIl in the Crcuit Court for Washi ngton County,
all eging that the proceeds fromthe sale of the real estate
shoul d have been considered realty rather than personalty, and
therefore, should have passed to them M. Hays filed an answer
in which she again clainmed that the proceeds were personal
property and passed to her under the doctrine of equitable
conver si on.

The trial court found that the doctrine of equitable
conversion was not applicable. The court reasoned that the
residual clause of the will indicated that Lewis intended for his
children to receive his real property and that application of the
doctrine of equitable conversion would be inconsistent with this
intent. The court also concluded that the doctrine of equitable
conversion could not operate "because of the cloud [on title]
that existed at that tine." The court ordered that the proceeds
fromthe sale of the property be distributed to appellants, the
resi dual | egatees.

Ms. Hays appeal ed the decision of the trial court, and this

Court reversed in Hays v. Coe, 88 M. App. 491 (1991). W held

t hat because the contract with the Hessongs was executed before
Lew s's death and settlenent occurred afterwards, the proceeds

fromthe sale passed to Lewis (and then to Ms. Hays as personal
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property) under the doctrine of equitable conversion. |d.

502. We also held that neither the contract nor the addendum

violated the rul e agai nst perpetuities and was not otherw se
Z21d.

Appel l ants thereafter appeal ed our decision to the Court of

produced any evidence at trial indicating that good and
mar ketabl e title could have been conveyed on June 19, 1988, the

Coe v. Hays, 328 Md. 350, 362-63 (1992).

"critical to the determ nation of whether equitable conversion
occurred . . . ." The Court renmanded the case to the circuit

court, directing the court to "identify the cloud on title to

the property did not equitably convert upon Lewis' death." |d.

363.

Upon remand, the trial court ruled in favor of appellants,

the doctrine of equitable conversion was not applicable. MVs.

2
of equitable conversion to apply, the contract nust be valid and

or, for sone other reason, be indefinite. See Birckner v. Tilch,
cert. , 314 U S. 635, reh'qg denied
U.S. 710 (1941) (1941).

3
amend this ruling, requesting that the court permt her to
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Hays appeal ed and we reversed stating, "As the addendum di d not
di scl ose the nature or magnitude of the cloud, the concl usion
reached by the circuit court could not be arrived at w thout
consi dering additional evidence that both parties were preparing
to present when the circuit court's decision was filed." Hays v.
Coe, No. 504 at 5 (Md. . Spec. App. filed Dec. 17, 1993). W
concl uded:

If the circuit court finds that, in order to

clear title at the tinme of M. Lew s's death,

it was necessary to performthe survey and/or

execute the confirmatory deed, there can be

no equi table conversion. |If the circuit

court determnes that, at the tine of M.

Lew s' death, (1) no cloud existed; or (2)

the cl oud was not severe enough to prevent

transfer of good and marketable title, the

doctrine of equitable conversion does apply.

Addi ti onal evidence is necessary to nake this

determ nati on
ld. at 7.

Once again, the case was remanded to the circuit court.
After further discovery and a hearing, the Honorable Daniel W
Moyl an ruled that the cloud on title was not severe enough to
prevent transfer of good and marketable title and that,

t herefore, equitable conversion did occur in favor of M. Hays.
Thi s appeal foll owed.

DI SCUSSI ON

requesting a determnation as to whether marketable title could
have been conveyed prior to M. Lewis' death. There is no copy
of this notion in the record extract. |In any event, the trial
court issued a revised order denying this request and again
ruling in appellant's favor.



back to 1896 when Henry Wl f died and, pursuant to his wll, left

parcels 1, 2, and 3 of the property to his son, Anbs WIf. 1In

quarter interest in parcel 4, to Roscoe WiIf. In 1952, Roscoe

Wbl f, in turn, conveyed parcels 1, 2, 3 and one-quarter of parcel

three-quarters of parcel 4 fromother parties.

In 1978, Gail and Evelyn Lew s were divorced. Pursuant to

property to Gail by deed. Due to a failure to nane Roscoe Wl f

in the Being C ause of the 1978 deed, a confirmatory deed was

When the property was sold in 1988 to the Hessongs, a title

search was perforned by Virginia Kaetzel on behalf of the

title to the property, she went back to the year 1896, the date

of Henry Wl f's death. She discovered that Henry Wl f left the

she could not find the source of Henry WIf's title. She found

no deed in which Henry Wol f was the grantee.*

4
Kaet zel responded:

services that are conparable to the attorney
that [sic] I'"msearching the title for. [M
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Roberta Poffenberger also testified at trial. She was hired
by appellants to performa title search of the subject property.
She testified that she discovered a partition suit that was filed
inthe Crcuit Court for Frederick County in 1875 involving the
estate of John Smth. She surm sed that John Smth owned parcel
1 of the subject property. She stated, however, that she was
unable to locate a deed fromthe trustees in this proceeding to
any Henry Wbl f.

Appel l ants argue essentially that the trial court erred in
ruling that under the circunstances it was sufficient to go back
only fifty-seven years and assunme title in the 1931 deed.
According to appellants, if a proper title exam nation had been
performed, the title searcher would have di scovered the existence
of the partition suit anong the records of the circuit court,
whi ch woul d have di scl osed that Henry Wl f purchased a parcel of
t he subject property fromthe trustees of John Smth's estate.
This search woul d have reveal ed that Wl f paid one-third of the
down paynent, but woul d not have reveal ed whether or not the two-
thi rds bal ance was ever paid. Appellants contend that "[i]t is
undi sputed that there is no recorded deed to Henry Wl f for the

parcel he contracted to purchase fromthe Trustees for the

client] was a very "dot-the-1, cross-the-T"
ki nd of person and he woul d have expected
that to be done. Mst tinmes | stop at 60
years, depending on the attorney that [sic]
|"msearching the title for.



Frederick County Circuit Court." Appellants claimthat the title
shoul d have been checked back to prior to the conveyance by Henry
WIlf to Anbs WIf, i.e., prior to 1896.

Appel l ants further allege that because there is no evidence
that Henry Wl f ever paid the bal ance of the contract price, he
acquired only equitable title to parcel 1 of the subject
property. As aresult, title to the property was, they contend,
not narketable.?®

The appellate courts in this State have refused to declare

any specific time period for which title to property nust be

searched. In his treatise, The Maryland Title Searcher's
Handbook, Bayard H Waterbury, |11 distinguishes between a "ful
title search"” and a "limted title search.” Bayard H Waterbury,

11, Maryland Title Searcher's Handbook 8§ 5-100, at 59-60 (2d ed.

1990). A "limted title search” is typically used to fulfil
underwiting requirenents, however, a "full title search”

describes the "conplete |l egal history" of a parcel of property.

5 Appellants rely upon Garner v. Union Trust Co., 185 M.
386, 390 (1945), in which the Court of Appeals held:

[1]t is clear than an equitable title is not
mar ket able, for in reality it is not atitle
at all, but nerely a right to the | ega

title. By its very nature an equitable title
exposes the holder to the hazard of
litigation to acquire the legal title, and a
pur chaser cannot be conpelled to accept a
title which may be maintainable only by a
suit in equity.
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The search period [for a "full title search"]
may vary dependi ng on accepted practice

requi renents as they relate to common
practice in various jurisdictions, the

requi renments of individual underwiters and
the contents of the search itself. The nost
preval ent search-tinme paranmeter is sixty
years; however, there may arise conditions
within the search itself which dictate an
expansion of this standard (i.e., searches of
property subdivided prior to sixty years ago,
or lying in netropolitan areas with
significantly | onger histories, such as
Baltimore City). |In any case, the search
shoul d enconpass a length of tine sufficient
to reveal all circunstances of |egal history
whi ch m ght bear on the property's present

| egal status.

Here, the trial court ruled that it was not necessary to
trace title back to and before 1896. The court concl uded that
"the al nost 60 year period starting with the 1931 deed, is
clearly an adequate period of tinme and that the chain of title is
in order and that there is no flawin the title or defect in the
title affecting its marketability because of going back into the
ni neteenth century.")

We agree that, under these circunstances, it was sufficient
to search the title to the property for approxinmately sixty years
(1988 to 1931). There was substantial evidence at trial
supporting the view that this conforns to the customary practice
of title abstractors in the area. Tod P. Salisbury,® who was

admtted by the court as an expert in the area of real estate

6 We note that this expert's nanme is spelled "Sal sbury” by
appellants in their brief, but is spelled "Sal sburg"” in the trial
transcri pt.
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law, testified that the customary practice is to search atitle

a partition suit was discovered at the beginning of the sixty-

year period, he would have accepted that as an adequate search.

area, simlarly testified that "as a rule of thunb,” atitle

searcher should go back sixty years. M. diver was asked the

Q Parcel 1 of our property, is there a deed
in 1931 from Anos WIf to Roscoe Wl f?

Q On an average, would that be a safe place
to assune that Anos Wl f had good title, if

A. It would be ny opinion that you could
assunme in that deed, yes.

the status of title even if the search was done back to 1896

Cr oss-exam nati on, he stated:

abstractor went past your 60 years and went
back to the will of Henry Wl f that you're

1895 -- do you foll ow nme?

A.  Yeah, | don't have the specific date of

Q You went back to Henry Wl f.

A.  That's ny understandi ng.

find where Henry Wil f got title and found no

On
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source of title, would you then ignore that?
A. Prior to 1895, probably.
Q You would just ignore it?

A. If there was a particular. . . if there
was anything within the title itself that
woul d put you on notice that that may be
significant, then, no, | wouldn't have
ignored it. If, in this case, you had from
1931, not only was the parcel there but it
had a house on it and there was no apparent
proceeding in the court or anything el se of
any adverse claimor of any adverse clai mant,
probably I would assune in the 1931 deed.

Li kew se, Roger Schl ossberg, another expert witness in title
matters,

testified on cross-exam nati on:

Q 1895, '96, uh, and the title abstractor
says |'ve | ooked for a deed that's the source
of this title and | can't find any that nakes
sense to nme, uh, would you react to attenpt
to see if there was a cure for that?

A. No, Chuck, | don't think I would. U,
this case is probably the perfect exanple
t hat you' ve got.

Q You nean you wouldn't, you wouldn't go
back to ook to see if there was a deed to
[ Henry Wol f]?

A. No, and the reason for that is, is that
there are [] fewold, old titles, that if I

| ook hard enough, | can't find sonme technical
problemrelating mainly to age and the way
busi ness was done in the 1700's or the 1800's
as opposed to the way we do it here in 1994.
That's why we have this rule of thunb as it
were, roughly 60 years, being the date we
decide to assune in, because we've got to cut
it off somewhere. | nean, you can go back
and you can | ook and | ook and | ook and |
guess eventually you can probably find sone
techni cal captious nicety in any particul ar
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title, no matter how ol d.
On direct exam nation, Roger Schlossberg, also testified:

Q kay. As an expert, would you feel safe
to assune, start your title or assune in the
1931 deed, Anpbs Wl f to Roscoe Wl f?

A Yes, | amconfident to assune it at 1931.
As | just heard discussed, the subtraction is
correct, it's 57 years between 1988 and 1931.
| would consider in this particular case that
57 years to be wholly adequate to establish
the back title. The 60 years which |I've
heard thrown around here sone today is the
rule of thunb that we all |earned when we
started doing title work, perhaps Your Honor

i ncl uded, but there is no hard and fast rule
of 60 years. Title insurance conpanies tel
us that and the standard and practice in the
community is that. It sonetinmes m ght be as
little as 45 years in an appropriate case and
i n anot her case you m ght be unconfortable
and want nore. Unh, it's nerely a rule of

t hunb, sonething to give you sone gui dance.
In this particular case, |1'd be wholly
satisfied with the 57 years.

W agree with the trial court, therefore, that under the
ci rcunstances of this case, searching the title to this property
for approximately sixty years back was sufficient. There was no
evi dence contradicting the testinony of appellee's w tnesses that
this was all that was necessary.

Even if the title search shoul d have gone beyond sixty years
and into the nineteenth century, any potential attack on the
title to the property would be by the trustees in the 1875
partition action, or their successors, if any. Such a renote
possibility would not render title unmarketable. The Court of

Appeal s, in Zepp v. Darnall, 191 Ml. 68, 73 (1948), stated that
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title is not marketable if there is "a reasonable probability
that the purchaser may be subjected to the hazard of litigation
to defend his title." In order to be marketable, a title "need
not be free fromevery conceivable technical criticism
obj ections which are nerely captious, although within the range

1d.

al so , 185 MJ. 386, 389-90 (1945).

Whet her title is marketable in a given case is a question of

Berlin v. Caplan, 211 M. 333, 341 (1956);

, 85 Md. App. 231, 248, cert. denied, 322 Ml. 614

consideration of all potential clouds on the title to the subject

property. W conclude, therefore, that the trial court did not

Hessongs, and that, as a result, equitable conversion did occur

in appellee's favor.

PAI D BY APPELLANTS.



