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Appel I ant, Melvin Matthews, was convicted in a jury trial in
the Crcuit Court for Montgomery County (Beard, J., presiding) of
second degree rape and child abuse. He was sentenced to twenty
years inprisonnent for the rape conviction and to a concurrent
fifteen-year termfor the child abuse conviction.

On appeal, appellant presents the foll ow ng questions:

1. Was Appellant's self-incrimnating
statenent involuntary and taken in violation

of his Miranda¥! rights?
2. Did the lower Court err by allow ng
Appel l ant's four year old daughter to testify?
3. Dd the lower Court err by admtting
hear say evi dence about what the alleged victim
told her nother who in turn told it to an
exam ni ng physici an?
4. Was the evidence insufficient?
We shall begin our discussion by briefly recounting the
evi dence presented at trial.
According to the evidence solicited by the State, appellant
had sexual relations with his four-year-old daughter. The child,
who was ruled to be a conpetent witness, testified that her father

had put his "private" into her "private."

! Mirandav. Arizona, 384 U.S. 436, 88 S. Ct. 1602 (1966). Prior
to the interrogation of appellant, it is undisputed that the
Miranda warni ngs were initially given to him that he understood
those rights, and that he signed a waiver formand initially
agreed to answer questions. The issue here involves subsequent
happeni ngs.
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Detective Rodney H Il testified that he began the investigat-
ion of the case, and that, when he questioned appellant, appell ant
denied commtting any type of sexual act or abuse of the child. He
also stated that he |eft appellant alone with Detective Scott
Loom s, and that, when he returned, appellant admtted that he had
had sex wth the child.

Detective Looms testified that appellant admtted that he had
put his penis into the child.

Medi cal evidence given by Dr. Nasreen Ahned indicated that
penetration had taken place, which, the doctor concluded, could
have been by a penis.

Appel l ant, testifying in his own defense, denied having any
sexual relations with his daughter and deni ed abusing her. He also
denied admtting any inproper conduct to Detective Looms or to

Detective H II.

l.

Appel lant first contends that the trial court "erred by
denying [his] notion to suppress his self-incrimnating statenent
which was involuntary and taken in violation of [his] Miranda
rights.” The State disagrees and suggests further that defense
counsel had not properly preserved the issue for appeal.

At the suppression hearing, defense counsel expressly denied
that she was arguing the Fifth Anendnent; rather, she stated, she

was sinply challenging the voluntariness of +the statenents
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all egedly made by appellant. Consequently, it would seem that
appellant's three-pronged attack? of the trial court's ruling on
his nmotion to suppress properly survives only as to the third
issue, its involuntariness, as the State contends. Be that as it
may, even assuming that all of the issues raised were preserved,
appellant still would not prevail in his challenge of the tria
court's denial of his notion. W explain.

In review ng the denial of a notion to suppress, we | ook only

to the record of the suppression hearing and do not consider the

record of trial. Trustyv.Sate, 308 Ml. 658, 670-71 (1987) (quoting
Jackson v. Sate, 52 M. App. 327, 332 n.5, cet. denied, 294 M. 652
(1982)); Watkinsv. Sate, 90 MJ. App. 437, 439, cert.denied, 327 M. 80

(1992); Pharr v. Sate, 36 Md. App. 615, 618, cert. denied, 281 M. 742

(1977). W are further limted to considering only those facts

that are nost favorable to the State as the prevailing party on the
nmotion. Riddickv. Sate, 319 Md. 180, 183 (1990). Seealso Smplerv. Sate,

318 Md. 311, 312 (1990). In considering the evidence presented at

t he suppression hearing, we extend great deference to the fact-

2 | n support of his contention, appellant argues that: (I)
the police viol ated Edwardsv. Arizona, 451 U. S. 477, 101 S. C
1880, reh'gdenied, 452 U.S. 973, 101 S. C. 3128 (1981), by initi-
ating an interrogation about the child abuse charge when he was
al ready represented by counsel in another, unrelated matter; (2)
the police viol ated Mirandav. Arizona, 384 U.S. 436, 88 S. C. 1602
(1966), by refusing to conply with his request to consult with
counsel during the interrogation; and (3) the statenment was
general ly involuntary and coerced.
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finding of the suppression hearing judge with respect to wei ghing
and determning first-level facts. Perkinsv. Sate, 83 Ml. App. 341,

346 (1990). Wien conflicting evidence is presented, we accept the

facts as found by the hearing judge unless it is shown that his
findings are clearly erroneous. Riddick, 319 Ml. at 183. Even so,

as to the ultimte conclusionary fact of whether an action taken
was proper, we nust make our own independent constitutional

appraisal by reviewwng the law and applying it to the facts of the

case. Id.; Pekins, 83 Ml. App. at 346. Wth this in mnd, we turn

to the case subjudice.

The trial court, in ruling on the notion to suppress, said:

THE COURT: Thank you. Irrespective of
all other considerations if an incrimnating
statenent is made during a custodial inter-
rogation and it is not voluntarily given then
it is defective and i nadm ssi bl e.

The Court has to determ ne whether or not
the statenent nmade by M. Matthews during this
interrogation is the product of an overborne
will.

For it to be adm ssible the Court has to
be satisfied that it is voluntarily nmade, that
it was intelligently made and that he in fact
wai ved his right to have counsel

The Court has to |look at the totality of
the circunstances under which the statenent
was obtained; whether or not there was any
prom se made to the defendant, whether or not
he was threatened in any way, whether or not
there was any deprivation or any coercive
devi ces or nethods used by the police.
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It is clear that he was in custody. It
is clear that it was an interrogation. The
Court does not find in this record anything to
suggest that he was threatened in any way,
made any prom ses, intimdated or denied any
reasonabl e confort that he would be or should
have been accorded under the circunstances.

M. Mtthews's testinony when he testi-
fied in this proceeding today, he said quote
he knew his rights and he wunderstood his
rights. There is nothing to suggest to this
Court that he was threatened under the facts
of this case.

There has been sone reference to a dog
but there is also an explanation by Oficer
Looms that this dog had nothing to do with
the interrogation. He is here for exam ning
packages and anything el se that m ght indicate
that there is a bonb in the courthouse or the
| ock-up or any facility related to this buil d-

i ng.

So the cani ne coercion does not exist.
It is not a factor in this case.

The | anguage used by M. Matthews of

where is ny lawer?; | determne that to be an
inquiry. That is not a request for an attor-
ney. For the police to have sonething on

which to rely to consider it to be [a] reason-
abl e demand for a lawer it has to sound |ike
a request or a demand for a |awer

Assum ng wi thout deciding to the contrary
that M. Matthews did in fact say where is ny

| awyer? on one or nore occasions -- he indi-
cated two or three -- it does not translate a
fair understanding of that expression, in

t hese circunstances does not translate to a
request or a demand for counsel.

So his prelimnary statenent or the first
one given to O ficer Looms which obviously is
an incrimnating one was not inproperly ob-
tained fromhimby the police.
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a.

Appel lant first argues that, contrary to Edwardsv. Arizona, supra,
451 U. S. 477, 101 S. C. 1880, rehgdenied, 452 U.S. 973, 101 S. O
3128 (1981), the police inproperly initiated an interrogation about
the child abuse charges when he was al ready represented by counsel
in another matter. Appellant insists that, because he asserted his
right to counsel in the other (unrel ated) case, the police did not
have any right to initiate custodial interrogation regarding the
child abuse in this case in the absence of his counsel. Appell ant

i naccurately states the inport of the Edwards deci sion.

| n Edwards, the Supreme Court held that a custodial interroga-

tion that took place the day after Edwards had requested his
attorney (about the crimes for which questioning had previously
been discontinued by his request for counsel) was violative of his
constitutional right to have an attorney present during question-

i ng. The dispositive difference, however, between the facts

presented in that case and those presented in the case subjudice is

the fact that, in Edwards, the interrogation related to the sane

charges for which the defendant had requested an attorney the day
before. Mreover, Edwards remained in custody between the end of
the first interrogation and comencenent of the second interro-
gati on.

Appel  ant was not in custody at the time of his arrest on the

child abuse charges. Rat her, he was arrested in court while
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awaiting a hearing on a charge in a wholly unrelated matter, for
whi ch appel |l ant was being represented by a public defender. That
attorney testified that, when he asked to be allowed to speak with
appel l ant, the deputy sheriff replied that "he couldn't let nme do
that at that tine," and renoved appellant from the courtroom
Because of his obligations to other clients, the public defender
was unable to followuntil a later time. Appellant testified that,
when he | ooked at the attorney, "he just told ne [to] cooperate.”
Appel lant further stated that Detectives Hi Il and Looms fully
advised him of his rights and that he understood those rights,
signed a waiver form and agreed to answer the detectives'
gquesti ons.

We perceive no constitutional violation under the facts as

found by the trial court. Wile the Fifth Arendnent guarantees the
right to counsel during custodial interrogation, there nust be an

i nvocation of that right to trigger its protections. In determn-

i ng what constitutes an invocation of the Fifth Arendnent right to
counsel, we look first to Farev.Michael C., 442 U. S. 707, 99 S. C.
2560, reh'g denied, 444 U.S. 887, 100 S. C. 186 (1979), where the
Supreme Court held that a juvenile's request that his probation
officer be present during questioning did not pe se invoke his
Miranda right to consult with an attorney and have an attorney

present during that questioning. The Court noted that the

adm ssibility of the statenments on which the Mranda waiver was
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made was to be judged on "the totality of the circunstance
surrounding the interrogation.” Id. at 725, 99 S. . at 2572

Furthernore, the defendant, in invoking his Fifth Amendnent

privilege, nmust make clear that he is requesting an attorney. Davis

v.UnitedStates, =~ U.S. _ , | 114 S. . 2350, 2356 (1994).

W note further that, once a putative defendant properly
i nvokes his right to counsel during a custodial interrogation, the
authorities may, nevertheless, reinstitute interrogation on a
wholly different matter wthout being in derogation of the
Constitution. In Michiganv.Modey, 423 U.S. 96, 96 S. . 321 (1975),
Mosl ey was arrested for and questi oned about a nunber of robberies.
Al t hough he declined to answer any questions, Msley did not
request an attorney. The authorities ceased their questioning of
the defendant. Two hours |ater, after again being advised of his
rights, Msley was questioned about an unrelated nurder. The
Suprenme Court upheld the admssibility of incrimnating statenments
elicited during the second round of questioning based on the fact
that it "focused exclusively on . . . acrinme different in nature

and in tinme and place" than the robberies about which he was
previously interrogated. Modey, 423 U. S. at 105, 96 S. . at 327.
No "repeated efforts to wear down [the suspect's] resistance and
make him change his mnd," id at 105-06, 96 S. C. at 327, were

engaged in and the second interrogation was |imted to a crinme not

previ ously di scussed.
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W th Mosey, we conpare Edwardsv. Arizona, supra, 451 U. S. 477, 101
S. C. 1880, relied on in large part by appellant. Al t hough
Edwar ds was advised of his rights prior to the second interroga-
tion, he was questioned about the sane crinmes for which he had been
arrested and questioned the day before. The Court announced that,
in order to safeguard the constitutional rights of an in-custody
def endant, a waiver of those rights could not be established solely
by showing that he responded to additional, police-initiated
custodial interrogation, even if he had been advised of his rights
prior to the questioning.

The fact that appellant in the case subjudice was represented in

an unrel ated matter does not preserve his rights in this matter

and the fact that he invoked his right to counsel in that case is
not tantanount to an invocation of his right to counsel during
custodial interrogation on the charges stemmng fromhis daughter's
al | egati ons. He was not in custody prior to initiation of the
questioning concerning the child abuse charges and should not, as
the trial court properly found, be considered to have had his wll
overborne. Appellant, thus, was required to request an attorney in
order to invoke the protection of the Fifth Amendnent for the
charges underlying the case sub judice W | ook now to whether

appellant's all eged request for an attorney was actually a request

t her ef or .
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b.

Appel | ant conplains that he did, in fact, request an attorney
by asking two or three tinmes, "Were's ny lawer?" The trial court
ruled that this interrogative was not tantanount to a request for
counsel. W agree.

A suspect nust clearly request an attorney. SeeDavis, supra
US at _ , 114 S. . at 2356. Appellant insists that asking the
wher eabouts of his attorney constituted an unequivocal request
therefor. Not so. Even his counsel asserted, "l conceded that M.
Mat t hews aski ng where his | awer was was not a clear and unequi vo-
cal statenment as sone of the other cases so nicely put it. | think
that obviously is what the Court has to determ ne."

The defendant in Davis had been given his Mranda rights and
interrogated for an hour and a half when he said, "Maybe | should
talk to a lawer.” Id at __ , 114 S. . at 2353. The interroga-

tor asked him if he was asking for a |lawer and he responded
negatively. After another hour of interrogation, he unequivocally
asked for a lawer and the questioning ceased. Wen considering
whet her the initial statenent, "Maybe | should talk to a | awer,"”
was, in fact, a request for a | awer, the Suprene Court opined:

The applicability of the ""rigid prophy-
lactic rule" of Edwardd® requires courts to

"det erm ne whet her the accused actuallyinvoked hi s
right to counsel.” . . . [T]his is an objec-

3 Edwardsv. Arizona, 451 U.S. 477, 101 S. C. 1880 (1981).
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Even if we were to concede that Matthews's question,
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tiveinquiry . . . . But if a suspect nekes a
reference to an attorney that is anbiguous or
equivocal in that a reasonable officer in
[ight of the circunstances woul d have under-

stood only that the suspect might be invoking
the right to counsel, our precedents do not
require the cessation of questioning.

Rat her, the suspect mnust unanbi guously
request counsel .

oo [When the officers . . . reason-
ably do not know whether . . . the suspect
wants a lawer, a rule requiring the imediate
cessation of questioning "would transformthe
Miranda safeguards into wholly irrational
obstacles to legitimate police investigative
activity"

O course, when a suspect nmakes an anbi g-
uous or equivocal statenent it will often be
good police practice for the interview ng
officers to clarify whether or not he actually

wants an attorney. . . . But we decline to
adopt a rule requiring officers to ask clari -
fying questions. | f the suspect's statenent

i's not an unanbi guous or unequi vocal request
for counsel, the officers have no obligation
to stop questioning him

.. . [We are unwilling to create a
third |ayer of prophylaxis to prevent police
guestioning when the suspect might want a
| awyer. Unless the suspect actually requests
an attorney, questioning may continue.

_, 114 S, C. at 2355-57 (citations omtted).

"Where's

my |awyer?," mght have indicated that he wanted the assistance of

counsel

as we read the | anguage of Davis, that is not

enough to

require the imedi ate cessation of interrogation. Wiile we can
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specul ate that it might have been such a request inappelantsmind, the
st at enent tothe officers was not unanbi guous and unequi vocal. As the

Davis Court held, "might," in terns of Miranda, i s not enough.*

4 Whet her appel |l ant posed the question in the first instance
is in dispute. The State's wtnesses testified that appellant
never made any inquiry about his attorney. The trial court
"assuned wi thout deciding" that the statenent was nade and then
held that, even if the statenent had been nmade, it did "not
translate to a request” for an attorney. For the purposes of our
hol di ng, we have nmade the sane assunption, i.e, that the state-
ment was nade.
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C.
Appel l ant al so challenges the general voluntariness of his
statenent, asserting that Detectives H Il and Loom s overbore his
wi Il and coerced the statenent fromhim W do not agree.

For a statenent to be the free and voluntary
act of an accused, it nust be obtai ned w thout
force applied, coercion used, hope held out or
prom se nmade on the part of the authorities.
Abbott v. Sate, 231 MJ. 462, 465 (1963). In other
words, a confession or adm ssion is not "vol -
untary" if it is the product of physical or
psychol ogi cal coercion. This test has been
referred to as voluntariness in the tradition-
al sense.

Statev. Kidd, 281 MI. 32, 35-36, cert.denied, 434 U.S. 1002, 98 S. Ct. 646
(1977).

In the special circunmstance of custodi al
interrogation . . ., Miranda does not sinply
i npl enent and fully protect th[is] traditional
vol untariness standard; it goes beyond it by
way of adding yet further safeguards]:] :
an advisenent as to a right to silence or a
war ni ng that anything said may be used agai nst
the utterer, . . . an advisenent as to the
right to the presence of an attorney, . . .
the provi[sion] of an attorney at state ex-
pense .

Because Miranda i s a nore demandi ng stan-
dard than is traditional voluntariness, it is

quite possible to fail the Miranda test and yet
pass the undergirding voluntariness test.

Hofv. Sate, 97 M. App. 242, 287-88 (1993), affd, 337 M. 581 (1995)

I n assessing voluntariness, an appellate court should |look to the
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totality of the circunstances. SeeReynoldsv. Sate, 327 Ml. 494, 506

(1992), cert. denied, _ U.S _ , 113 S. C. 981 (1993). "The
concern is whether an inproper influence . . . has been the pivotal
criterion in producing a confession from one who would not have
confessed but for that inproper influence. . . . Unl ess the
i nproper influence is the precipitating or catalytic agent for the
confession, it is not fatal." Hof, 97 Ml. App. at 289-90.

Appel lant sets forth three alleged indicia of coercion in
arguing that his confession, if nmade, was not voluntary: (1) the
deputy sheriff denied his counsel's request to speak to him (2) he
repeatedly asked where his |lawer was; and (3) a police dog was
present when he was arrested. None of these argunents constitutes

coercion. That the public defender could not talk to appellant at
the time of his arrest does not constitute coercion, especially
since appellant testified that the attorney told himto cooperate.
The sane holds true as to the "request"” for his attorney, as we
di scussed, supra. As to the dog, Detective Looms explained that it
had nothing to do with the interrogati on and was present to exam ne
packages for possi bl e expl osives.

The court also found that no threats, inducenents, or prom ses
had been made to appellant and that he had not been denied any
reasonabl e confort. Appel I ant voluntarily waived his right and
decided to do so after being advised of his rights. W perceive no

error.
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.

Appel | ant next contends, "The |lower court erred by ruling that
appel lant's four year old daughter was a conpetent w tness."

The determnation of a child s conpetence to testify is
generally left to the sound discretion of the trial judge, whose
judgnment will not be disturbed on appeal, absent an abuse of that
discretion. SeeBurgesv.Sate, 89 MI. App. 522, 551 (1991), cert.denied,
325 Md. 619 (1992). Maryland Code (1973, 1995 Repl. Vol.), § 9-103
of the Courts and Judicial Proceedings Article, provides: "In a
crimnal trial, the age of a child may not be the reason for
precluding a child fromtestifying." SeealsoBrandauv. Webster, 39 M.
App. 99, 104 (1978). In determning a child s conpetency, the test
is not the age of the child, but the child s reasonable ability to
observe, to understand, to recall, and to rel ate happeni ngs while
conscious of a duty to speak the truth. SeeJonesv.Sate, 68 M. App.
162, 166-67 (1986). Wen the issue is raised, the trial judge

shoul d conduct an exam nation out of the presence of the jury to

devel op the factual basis for a conpetency determ nation. Burgess,
supra, at 551.

Here, the trial court conducted a voir dire exam nati on of the

child outside of the presence of the jury. The child responded
affirmatively to the court's questions regardi ng whet her she knew
the difference between telling the truth and telling a lie. She

prom sed to tell the truth. The court also allowed both the
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prosecut or and defense counsel to voirdire the child. After the voir

dire, and after the court heard argunents, the court determ ned that

the child understood the difference between telling the truth and

not telling the truth. W perceive neither abuse nor error.

[T,

Next, appellant contends, "The | ower court erred by admtting
hear say evi dence about what the alleged victimhad told her nother
who in turn had told it to an exam ni ng physician."

At the trial, the State, wthout objection from appellant,
proffered at the beginning of the trial:

In this case | will be agreeing to the
[imting instruction that they be viewed as
exam ni ng physicians in this case and that the
statenments given to the doctor by the nother
which is the circunstances of this case are
used as a basis of opinion only and not used
as substantive evidence. So | would submt to
the defense's request for that instruction.

The instruction proffered by the defense was in fact given.
Mor eover, appellant's counsel in opening argunent told the jury:
[Yflou will find out that Dr. Ahmed's opinion
is based primarily on m srepresentations made
to her by Shonte's nother, Panela Sowers.

Shonte in fact said very little.
Both the police officers and the doctors
base their opinions on what they were told by
Panel a Sowers, M. Mitthews' [s] disgruntled
ex-girlfriend.
Though she raised a perfunctory objection when the evidence cane

in, she never requested that it be stricken and the instruction
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appel | ant wi shed to be given was apparently given. Thus, in the
first instance a preservation question exists. Nevertheless, we
shal | further address the issue.

During the trial, Dr. Nasreen Ahned, the exam ning physician,
was allowed to testify as to what the child' s nother had rel ated
to her. During the taking of the child s nedical history, the
nother told the doctor that the child had said that her father
touched her and "put his privacy in [her] privacy." The court
acknow edged that this testinony was hearsay, but instructed the
jury that the evidence should not be considered for the truth of
the matter asserted.

As we have indicated, at defense counsel's request, the court

then instructed the jury as foll ows:

THE COURT: Yes. Ladies and gentl enen of
the jury, ordinarily one w tness cannot testi-
fy about sonmething another person told him
unless it was the defendant in a crimnal
case.

However, there are certain exceptions. |
wi Il now explain the exception. You are to
consi der what Dr. Ahnmed says was told to her
as not necessarily true but sonething that was
just related to her. For exanple, the nother
told this to the doctor. It does not nean
that it is true. It may or may not be true
but it is not to be taken necessarily as true.

It is just that in taking the history the
doctor relied on representations from the
not her as to what was told to her by the
alleged victimin this case.
Mor eover, our inspection of the record indicates that inits

prelimnary instructions to the jury, the court had told them
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The third alternative is | wll direct you,
give you an indication and tell you that the
answer nmay be considered but it nay be consid-
ered by you only for a limted purpose.

An exanple of this would be if the ques-
tion is asked how old is such and such a
person and the answer is 25 and there is an
obj ecti on. | overrule the objection and I
will tell you, |adies and gentlenen, it does-
n't mean that the person is 25.

Hearsay evidence nmay be admtted, not as proof of the
underlying facts, but as the basis of an expert's opinion testino-
ny. SeeBoothv.Sate, 327 Md. 142, 190, cert.denied, U S | 113 S
Ct. 500 (1992). W presune that juries follow the instructions of
trial judges. SeeDennisonv.Sate, 87 Md. App. 749, 760, cert.denied, 324

Md. 324 (1991). Under the circunstances, we perceive no reversible

error.

I V.

Lastly, appellant contends, "The evidence was insufficient to
support [his] conviction." He argues that the testinony of the
child and her nother was insufficient to show that he had engaged
in sexual relations with the little girl, that the doctors were
unabl e to say what had caused the penetration of the child s hynen,
and that his confession was uncorroborat ed.

The standard for our review of the sufficiency of the evidence

is "whether after viewing the evidence in the |light nost favorable

to the prosecution any rational trier of fact could have found the
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essential elenents of the crinme beyond a reasonable doubt.™

Bloodsworthv. Sate, 307 Md. 164, 167 (1986) (citing Jacksonv. Virginia, 443

U S 307, 99 S. . 2781 (1979)). SeealsoWarsamev. Sate, 338 Ml. 513
(1995). Weighing the credibility of w tnesses and resol ving any

conflicts in the evidence are tasks proper for the fact finder. See

Binnie v. Sate, 321 M. 572, 580 (1991). In performng this fact-
finding role, the fact finder has the discretion to decide which
evidence to credit and which to reject. In this regard, it may
believe part of a particular wtness's testinony but disbelieve

ot her parts of that sanme witness's testinony. Muirv. Sate, 64 M.
App. 648, 654 (1985), affd, 308 Md. 208 (1986).

In the case subjudice, even though the child did not want to

testify against her father because it made her "sad," she herself
said that he "put his private into ny private." The pediatrician,
Dr. Nasreen Ahned, testified that she had exam ned the child a
nunber of days after the incident and noted that her hynenal area
was red, that there was a thick yell ow sh discharge, indicating the
presence of an infection, and that the hynen itself was gaping and
much larger than was normal for a child her age. The hynenal
opening's size was consistent with penile penetration. Dr. Ahned's

testimony was corroborated by that of another physician.
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The detective testified as to appellant's confession, saying
that appellant told him that he, appellant, had gone into the

child' s roomand "put [his] penis in her."

Under the circunstances here, we think that there was anple

evi dence from which appel |l ant coul d be convi ct ed.
JUDGVENTS AFFI RVED;, COSTS

TO BE PAI D BY APPELLANT.



