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Appel  ant, Holiday Point Marina Partners, filed a Conplaint in
the Grcuit Court for Anne Arundel County, seeking a declaration
that Article 28, 8§ 5-108(e) of the Anne Arundel County Code is
preenpted by State and federal law. After the trial court granted
Anne Arundel County's Mtion for Summary Judgnent and denied
appel lant's notion, appellant noted this appeal, inquiring:

l. Did the Anne Arundel County Crcuit Court conmt
reversible error by determ ning that Anne Arundel
County did not exceed its authority under the
Express Powers Act despite the clear |anguage
contained in Article 25A, Section 5(X) M. Ann.
Code by enacting Article 28, Section 5-108(e) of
t he Anne Arundel County Code?

1. Did the Anne Arundel County Circuit Court commt
reversible error by finding that the conprehensive
State statutory and regulatory schene governing
construction of marinas in State wetlands and
protecting water quality, shellfish and consuners
of shellfish did not pre-enpt by inplication
Article 28, Section 5-108(e) of the Anne Arundel
County Code?

I1l. Did the Anne Arundel County Circuit Court commt
reversible error by determning that the genera
public laws and regul ations of Maryland governing
the location and construction of marinas in State
wet |l ands and protecting water quality, shellfish
and consunmers of shellfish, did not pre-enpt by
conflict Article 28, Section 5-108(e) of the Anne
Arundel County Code?

V. Did the Anne Arundel County Circuit Court commt
reversible error by not finding that the U S Arny
Corps of Engineers permt preenpts Article 28,
Section 5-108(e) under federal |aw?
Finding no error, we shall affirm the judgnment of the circuit
court.

Fact s
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Appel | ant has owned and operated a comrercial marina in Anne
Arundel County since 1971. The property is zoned MB-1 and MZ-1
under the Anne Arundel County Code, permtting the operation of a
comrercial marina. |In 1985, appellant began planning to expand its
mari na, contenplating 100 additional boat slips. Between 1985 and
1993, appellant participated in an exhaustive review of its
expansion plans by the United States Arny Corps of Engineers, the
Maryl and Departnment of Environnment (MDE), the Maryl and Depart nent
of Natural Resources, and Anne Arundel County. By 31 July 1993,
appel lant had obtained all required federal and State permts.
Afterwards, appellant applied to the Anne Arundel County O fice of
Pl anni ng and Zoning (AAPZ) for a building permt. Appellant was
informed by AAPZ that in order to acquire a building permt it was
first necessary to obtain a variance fromArticle 28, 8 5-108(e) of
the Anne Arundel County Code. Section 5-108(e)(3) provides:

(e) Marina group districts and marina facilities may not

be | ocated, as neasured in a straight line through the

water, closer than the follow ng distances to shellfish

beds:

(3) One-half of a mle [or 2,640 feet] for a marina
with nore than 100 slips.

The site of the proposed expansion is approxi mately 2,350 feet from
t he nearest boundary of a natural oyster bar. After conpletion,
the nearest pier head would cone within 1,800 feet of the oyster
bar . Despite County support, the AAPZ denied appellant's

application for a variance.
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Di scussi on
On appeal, appellant presents several alternative theories why
the County's zoning ordinance is void, all of them invoking the
doctrine of legislative preenption. W shall discuss each in turn.

| .
Express Powers Act

Md. Code Ann. Article 25A, 8 5 enpowers charter counties to
enact laws for the health, safety, norals, and welfare of its
citizens, providing:

The followi ng enunerated express powers are granted
to and conferred upon any county or counties which
hereafter forma charter under the provisions of Article
Xl -A of the Constitution, that is to say:

(A) Local Legidation

To enact local |laws for such county, including the
power to repeal or amend |ocal |aws thereof enacted by
the General Assenbly upon the matters covered by the
express powers in this Article granted; to provide for
the enforcenent of all ordinances, resolutions, bylaws
and regul ations adopted under the authority of this
article by fines, penalties and inprisonnment, enforceable
according to | aw as may be prescribed, but no such fine
or penalty shall exceed $1,000.00 for any of fense other
than a fair housing | aw of fense or inprisonnent for nore
than six nonths; to provide for the enforcenent of |ocal
fair housing laws by fines or penalties that do not
exceed the fines or penalties provided in the Federa
Fai r Housing Act Amendnents of 1988 for enforcenent of
simlar federal fair housing laws; to provide for
enforcenent of all ordinances, resolutions, bylaws, and
regul ati ons adopted under the authority of this article
by civil fines and penalties.

Such authority, however, is subject to the State's constitution and

public general laws. M. Constitution Art. XI-A 8 3. According
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to appellant, Article 28, Section 5-108(e) of the Anne Arunde
County Code is inconsistent wth Miryland's regulatory schene
governing the siting of marinas in relation to shellfish beds and
therefore violates Ml. Code Ann. Article 25A, 8 5(x)(2)(v)(4) (1994
Repl. Vol.).1! We have neither been referred to, nor have we
di scovered any such schene.

As we see it, the purpose of the County zoning ordinance is to
reduce the anount of human pathonegens and other pollutants
emanating from marina facilities in waters adjacent to natural
oyster bars and other shellfish areas. A report issued by the Anne
Arundel County Ofice of Planning? concluded that discharge and
runoff fromsuch facilities contributed to high concentrati ons of
harnful bacteria in shellfish, ultimately risking the health of
t hose who consunme t hem

It is beyond cavil that a nmunicipality may protect the health,

wel fare, and safety of their citizens by exercising its zoning

authority. Howard County, Md.v. Dorsey, 292 M. 351, 363, 438 A 2d 700

1 Md. Code Ann. Article 25A, 8§ 5(x)(2)(v)(4) provides that:

V. [t]he powers granted to the county pursuant to this paragraph shall not be
construed:
4, [t]o preempt or supersede the regulatory authority of any State

department or agency under any public general law. (Emphasis added).

2 Anne Arundel County Boating and Marina Study. Office of Planning and Zoning, Annapolis, Maryland.
Augugt 1980. The Study was undertaken in 1978 to determine the pattern and location of boating activity on
the County's waterways, the environmental impacts of boating and marinas, and appropriate management
techniques.
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(1982). Indeed, the plain |anguage of Article 25A, 8 5(X)(1)(i)

provi des:



8§ 5. Enuneration.

The followi ng enunerated express powers are granted
to and conferred upon any county or counties which
hereafter forma charter under the provisions of Article
Xl -A of the Constitution, that is to say ***

(X) Pl anning and Zoni ng

(1) (i) To enact local laws, for the protection and
pronotion of public safety, health, norals, and welfare,
relating to zoning and planning, *** (enphasi s added).

It is also beyond question that a county nay protect the

envi ronnent by exercising its zoning authority. Seegenerally Mayor and

Alderman of Annapolis v. Annapolis Waterfront Co. , 284 Ml. 383, 399, 396 A 2d
1080 (1979) (environnental effects of additional boat slips could

be considered in zoning); Norbeck Village Joint Venture v. Montgomery County

Council, 254 M. 59, 66, 254 A 2d 700 (1969) (zoning plan which
prot ected open areas and wat ershed proper consideration of public
safety, health, and welfare).?

We therefore conclude that appellee was properly exercising
its zoning authority under MI. Code Ann. Article 25A, 8 5(X)(1)(i)
in considering a marina's inpact on the surroundi ng environnent.

To conclude otherwise would be to ignore the clear inport of

3 See dso, Ginsburg Development Corp. v. Town Bd. of Town of Corlandt, 565 N.Y.S.2d 371 (N.Y .Sup.
1990) (legidatures must take environmental considerations into account when passing zoning regulations);
Albano v. Mayor and Tp. Committee of Washington Tp., 194 (N.J.Super.A.D.) 265, 476 A.2d 852 (1984)
(land use regulations should take into account ecological and environmental concerns); Taylor v. Graham, 399
So.2d 1374 (Fla. 1981) (protection of environmentally sensitive areas a proper concern within police power
of state and local authorities) cert. denied, 454 U.S. 1083 (1981).
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Article 25A and prevent nunicipalities from enacting |egislation

inportant to the health, welfare, and safety of its citizens.
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.
State Law Preenption

Appel | ant next contends that, since the State has enacted
| egi sl ati on governing water quality and protecting shellfish, the
County is precluded from enacting zoning ordinances in any way
t ouching or concerning those sanme issues. Specifically, appellant
argues that, because the County zoning ordinance requires a
marina's boat slips to be located farther from natural oyster beds
than that mandated by state law, the County has preenpted the
State's legislation. W disagree, and expl ain.

The Court of Appeals has recognized at |east three grounds
upon whi ch | ocal ordinances nust yield to State |egislation on the
same matter:

"(1) ordinances which conflict with public general |aw,

(2) ordinances which deal with matters which are part of

an entire subject matter on which the General Assenbly

has expressly reserved unto itself the right to

| egislate, and (3) ordi nances which deal with an area in

whi ch the General Assenbly has acted wi th such force that
an intent to occupy the entire field nmust be inplied."

Boardv. Harker, 316 M. 683, 697, 516 A 2d 219 (1989) (quoting McCarthy

v. Bd. of Educ. of AA. County, 280 M. 634, 639, 374 A 2d 1135 (1977)).

Al t hough not contending that the CGeneral Assenbly has expressly
preenpted the field, appellant contends that the General Assenbly
has inpliedly done so, or alternatively, that the County's zoning
ordi nance conflicts with the public general |aws of the State. W

shall address these theories in turn.
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A
Field Preenption

Appellant first points to a 28 August 1987 letter from NMDE
indicating the State's intention to restrict harvesting shellfish to
no |l ess than 200 feet frommarinas with nore than 100 boat slips.
Consequently, appellant concludes that the County's zoning
ordi nance conflicts with the MDE s "assessnent guidelines.” I n
endeavoring to create a legislative field of separating marinas
from shellfish beds, appellant carefully surveys the regul atory
framework surrounding the water quality certification process.*
Appel l ant, however, has failed to refer us to any legislation
specifically dealing with siting marinas in relation to shellfish
beds. ® Rat her, appellant attenpts to persuade us that, when
measur ed agai nst the pervasive State and federal |icensing schenes,
together with the State's inherent power to protect the Bay's
resources, the County zoning ordinance nmay not address simlar
concerns. W are unpersuaded.

Appel I ant contends that the County's zoning ordi nance is void

because it "inposes restrictions on the issuance of a building

4 A person seeking authorization to dredge or fill tidal wetlands for amarina, or any other activity which
may result in discharge into navigable waters must first obtain a water quality certification from the State. 33
U.S.C. §401(a)(1). The Maryland Department of the Environment has established water quality standards
for State waters under Md. Environment Code Ann. 88 9-314(a)(1993 Repl. Vol.).

®> We take cognizance of COMAR .08.05.17G (siting guidelines) discussed infra, which establishes factors
to be considered when siting new marinas or expanding existing ones. In any event, it does not in any way
provide for specific standards which could potentially conflict with 8 5-108(e).
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permt based upon environnental considerations, such as the
survival tinme of coliform bacteria in water, resulting in the
inposition of the separation distances between nmarinas and
shel I fish." W remnd appellant that it is permssible for a
county to exercise its zoning authority to protect the health and
welfare of its citizens by controlling |and use inpacts on the
envi ronnent . Al ternatively, appellant contends that "given the
conpl exity and conprehensi veness of the State's regul ation of the

separation of marinas and oysters, water quality, and tidal
wet | ands, 8 5-108(e) is preenpted.” SeeAlliedVendingv. Bowie, 332 M.
279, 631 A 2d 77 (1993).

To be sure, the Court of Appeals pointed out in Allied a nunber

of secondary factors

"it had considered in determ ning whether preenption by
inplication exists . . . (1) whether local |aws existed
prior to the enactnent of the state |laws governing the
sanme subject matter, (2) whether the state |l aws provide
for pervasive admnistrative regulation, (3) whether the
| ocal ordinance regulates an area in which sonme |ocal
control has traditionally been allowed, (4) whether the
state |law expressly provides concurrent |egislative
authority to local jurisdictions or requires conpliance
with |local ordinances, (5 whether a state agency
responsi bl e for admni stering and enforcing the state | aw
has recogni zed | ocal authority to act in the field, (6)
whet her the particular aspect of the field sought to be
regul ated by the | ocal governnent has been addressed by
the state legislation, and (7) whether a two-tiered
regul atory process existing if local |aws were not
preenpt ed woul d engender chaos and confusion.™

Allied, 332 Md. at 299 (citations omtted).
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Appel lant insists that 8§ 5-108(e) creates regul atory chaos and
conf usi on. Citing State and federal standards governing water
quality certification, appellant contends that the County zoning
ordi nance interferes wth maintai ning those standards. |f that be
so, we fail to understand why both the State and federal wetl ands
| i censes obtained by appellant specifically note that appellant is
not relieved fromconplying with local |and use requirenents.® W
find it neither confusing nor chaotic that appellant nust conply
wth State, federal, and | ocal regul ations.

The crux of appellant's position is that, since the State has
dealt with the regulation of water quality in an effort to control
t he environnent, aquatic resources (including shellfish), and human
health, the County 1is precluded from acconplishing simlar
obj ectives by enacting a zoning ordinance. W disagree.

Ml. Code Environment Ann. 8§ 9-302 specifically states:

(a) Purposesof subtitte. -- The purpose of this subtitle
is to establish effective prograns and to provide
additional and cumulative remedies to prevent, abate, and
control pollution of the waters of this State.

¢  The Water Quality Certification issued by the State specifically states:
This certification does not relieve the applicant of the responsibility for obtaining any other
approvals, licenses, or permits in accordance with federal, State, or local requirements and
does not authorize commencement of the proposed project.
The federal Wetlands license also provides that:

Thislicense is subject to the following standard conditions:

b. Thelega requirements of all federal, State, and local agencies shall be
met.
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(c) Departmentto carry out objectives. -- The Depart nment shall
cooperate with local governments, agenci es of ot her states,

and the federal governnment in carrying out the
obj ectives of subsection (b) of this section
(enphasi s added).
| f anything, this statute reveals that the |egislature envisioned
an environnental partnership between the State and |oca
governnments, rather than preenpting |ocal governnents from dealing
wi th the sane concerns.
Though not concl usive of preenption, the "lack of reference to

pre-existing local lawis a factor to consider in deciding whether

the General Assenbly intended to preenpt a particular field."

Howard County v. Pepco, 319 Md. 511, 529, 573 A 2d 821 (1990).

I n  Pepco, Howard County sought to inpose additiona

requi renents on the construction of overhead transm ssion |ines
carrying in excess of 69,000 volts. Noting that Ml. Code Ann

Article 78 gives the Public Service Comm ssion (PSC) plenary
authority to regulate electrical transmssion lines carrying in
excess of 69,000 volts, the Court pointed out that despite the |ack
of reference to existing local laws, Article 78, 8 54A "plainly
denonstrate[s] an intent to formulate a conprehensive regul atory
schene to regqulate exclusively the construction of overhead

transm ssion lines designed to carry in excess of 69,000 volts."
Pepco, 319 MJ. 511 at 529. The Court also noted that "all ow ng

counties to require special permts of utility conpanies, even when

they qualify for a certificate from the PSC, would sanction an
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authority superior to that of the PSC. " Pepco, 319 MI. at 529.
Implicit in the Court's conclusion, however, is that Howard County
was regulating a subject addressed by a conprehensive state
regul atory schene. Consequently, Pepco i s inapposite.

Unlike the =zoning ordinance in Pepco, appellee's zoning
ordi nance deals with a matter not specifically covered by State
law. Even if the "assessnent guidelines" have the force of law,’
they only regulate the harvesting of shellfish. The "assessnent
gui delines" regulate neither the siting of marinas nor water
quality.

Moreover, the Pepco Court was concerned that county
interference with the construction of overhead transm ssion |ines
carrying nore than 69,000 volts would unnecessarily obstruct the
PSC s mssion of ensuring an adequate supply of electrical power to
the citizens of Maryland. Likew se, Maryland' s environnental |aws
ensure the protection of Maryland's natural resources. W do not
bel i eve, however, that appellee's zoning ordinance obstructs the
State's goal of safeguarding the environnent. Rather, it furthers

t hat goal .

" The letter referred to by appellant was apparently drafted in response to concerns from the U.S.
Department of Agriculture and local watermen regarding the potential contamination of shellfish from marina
related discharges. Pursuant to Md. Natural Resources Code. Ann. § 4-742 (1974), the letter outlines the
MDE's plansto redtrict harvesting of shellfish within certain distances of marinas. In any event, it has nothing
whatsoever to do with the siting of marinasin relation to shellfish beds.
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Per haps nost anal ogous to the case at hand is Ad+ Soil v. County
Commissioners, 307 Md. 307, 513 A . 2d 893 (1986). Noting that "our

cases indicate that the prinmary indicia of a |legislative purpose to
preenpt an entire field of |aw, absent express statutory | anguage

to this effect, is the conprehensiveness with which the Genera
Assenbly has legislated in the field," id at 328, the Ad+ Soil Court

found that, despite statewde legislation in the field of sewage

managenent, State law did not preenpt the location of sludge
utilization sites. |Id. at 334. The location of sludge utilization

sites was subject to |ocal zoning ordinances. The Court al so noted

t hat | ocal zoning ordi nances constitute a cornerstone of Maryland's
system of |and use control. Id. at 333. "'[I]n view of such a

clearly est abl i shed | egi slative policy, evi dence of a

countervailing |l egislative purpose to prohibit |ocal zoning control
must be strong indeed.'" Harker, 316 Md. at 683 (quoting Ad
+ Soil, supra).  Influential in the Court's Ad+ Soil deci sion was that
Title 9 of the Environnental Article is "replete with references to
the concurrent legislative authority of local jurisdictions.” Ad
+ Soil, 307 Md. at 326-27.
Simlarly, COVAR 08.05.05.16 provides that in addition to its
requi rements, an applicant nmust also conply with the provisions of

COMAR 08. 05. 05. 04, which specifically provides:
H O her Approvals.
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(1) The Departnment [of the Environnent] may
suspend processing of an application for a
structure or activity if the application is
i nconsistent with State, federal, or local |and use
requirenents, including federal tidal wetlands
aut hori zations under 8§ 404 of the C ean Water Act
of 1992 and 8 10 of the Rivers and Harbors Act of

1899, critical area, zoning, special exception,

vari ance, or conditional wuse approvals. The
Depar t ment Wil | make t hese consi stency
determ nations in cooperation with the appropriate
State, federal, and l|ocal regulatory agencies.

Proj ect approval under this chapter does not relieve a

licensee or permittee of the need to obtain other approvals t hat may be
requi red (enphasi s added).

W have also noted that the Water Quality Certification
Certificates issued by the State and federal authorities require
t hat appellant comply with | ocal requirenents before comencing the
expansi on.

Mor eover, COVAR 08. 05. 05. 17 provi des:

F. Mari na Managenent Pl an. The location of all new

marinas or expansion of an existing marina shall be
consi stent with a marina managenent plan, if any, that

has been approved by the |ocal governnment. If there is a
conflict between a local marina management plan and this chapter, the more
stringent regulation takes priority ( enphasi s added) .

Title 5 of the Anne Arundel County Code is such a plan. Appellant
asserts that "a county may consider shellfish or other natural
resources when determning where to establish nmarina zones

but may not . . . structure its zoning law so as to conflict with
or supersede the several State laws and resulting regulatory
prograns that govern the separation of marinas and shellfish.” To

hold that the State has preenpted 8 5-108(e) would be to ignore the
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pl ai n meani ng of MI. Natural Resources Code Ann. 88 9-101 through
9-603, as well as COVAR 08.05.05.17(H), cited above.

In sum we conclude that the General Assenbly has not
inpliedly preenpted appellee's zoning ordinance regulating the
siting of marinas. Appellant's attenpt to patch together a
conprehensive State schene belies the fact that there is no such
schene.

B
Conflict Preenption

Appel l ant also contends that 8 5-108(e) conflicts with the
State's public general laws and is thus preenpted. Specifically,
appel l ant asserts that 8 5-108(e)'s requirenent that marinas with

more than 100 boat slips be no closer than 1/2 mle from natural

oyster beds is preenpted by the MDE s Assessnent Quidelines. See

supra, n. 7. Once again, we point out to appellant that the
"Assessnment Cuidelines" upon which it relies have nothing
what soever to do with siting marinas. While we recognize that the
MDE issues water quality certification permts after finding the
proposed project will not adversely effect shellfish and other
aquatic life, we do not believe it directly conflicts with 8§ 5-
108(e).

Appel l ant asserts that, while the County may consider
envi ronnent al concerns when drafting zoning ordi nances, it nay not

establish a separation standard that conflicts with State and
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federal public health and environnental |[|aw Par adoxi cal | y,
appel l ant concedes that appellee could have excluded narinas
al together, but asserts that once it decided to include marinas,
the County was not free to establish a separation standard.
Fol l ow ng appellant's argunment to its logical conclusion, if a
county's zoni ng ordi nance endeavors to control the environnment in
a manner which the State or federal governnent has previously
addressed, the County is precluded from addressing those sane

i ssues. Such a conclusion is wthout nerit, as a county's zoning

authority does not termnate at the shoreline. Harborldand Marinav.

Calvert County, 286 Md. 303, 319, 407 A 2d 738 (1979).

Mor eover, appellant's suggestion that 8 5-108(e) conflicts
with Ml. Natural Resources Code. Ann. 8§ 9-201, is also wthout
merit. Section 9-201 codifies a riparian land owner's right to
construct a wharf out into state wetlands. That right, however, is

subject to local zoning requirenents. Harborldand, 286 Mi. at 315-

22.

Turning next to COVAR, appellant maintains that § 5-108(e)
conflicts with COVAR .08.05.05.16(F 2). Nonet hel ess, appel | ant
makes no reference to COMAR .08.05.05.16F, which specifically
provides that "if there is a conflict between a l|local marina
managenent plan and this chapter, the nore stringent regulation

takes priority."
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Finally, appellant nmaintains that, because both the State and
federal governnents have issued wetland permts authorizing
appel l ant' s expansion, a conflict exists. Appellant again fails to
recogni ze that the State and federal permts are subject to | ocal
| and use requirenents.

We agree with appellee that Anne Arundel County "may not

prohi bit what the State by general public law has permtted, but

may prohibit what the State has not expressly permtted." Cityof
Baltimorev. Stnick & Firey, 254 Md. 303, 317, 255 A 2d 376 (1969). As the

Court of Appeals pointed out in Stnick & Firey, sinply because the
state prohibits an activity in a certain field does not necessarily
mean that all other aspects of that same field are free from| ocal
regul ation. ld. at 317. In other words, assumng that the MNDE
gui del i nes have the force of |aw and expressly deal with the siting
of marinas, the nmere fact that the State prohibits harvesting
shellfish within 200 feet of marinas having 100 or nore boat slips
does not exenpt appellant's expansion project fromconplying with
t he County's zoni ng ordi nance.

As the Court noted in Boardv.Harker, "[t]his is not a case of a
political subdivision prohibiting by local |aw what a State by
public general |aw has permtted . . . rather, it expressly allows"
appellant to proceed with its project "subject to conpliance with
zoning regulations.” 316 Md. at 699. Since both the State and

federal wetland permts are subject to conpliance with [ ocal |and



- 21 -
use requirenents, we do not believe that the County's zoning
ordi nance has been preenpted. As we see it, the fact that the
State Water Qualification Certificate and Anne Arundel County
zoni ng ordi nance consider the same factors is irrelevant. Thus,
there is no conflict.
[T,
Federal Preenption

Appell ant al so contends that 8 5-108(e) is preenpted by the
Ri vers and Harbor Appropriation Act® and the Cean Water Act.?®
Poi nting out that the Arny Corps of Engineers issues permts only
after an exhaustive review of a proposed project's potential
envi ronment al inpact, appellant maintains that permt approval is
tantanmount to federal approval of appellant's expansion project.
Appellant is but partly correct. Citing Beckerv.Litty, 318 M. 76,
566 A 2d 1101 (1989), appellant maintains that it is inpossible to
simul taneously conply with the federal permt and appellee's zoning
or di nance.

In Becker, the United States Coast Guard authorized the
construction of a bridge three feet above the water, although the
Maryl and Departnent of Transportation required that bridge to be

five feet above the water. As the Becker Court concluded that it

8  33U.SC.88401-467.

® 33U.S.C. 8§1251-1387.
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was not physically inpossible to conply with both requirenents, the
federal standard did not preenpt State law. Simlarly, in the case
sub judice, we fail to see how the County's 1/2 mle separation
standard woul d nmake it inpossible for appellant to conply with the
State and federal permts.

We rem nd appellant that the 200 foot |imt referred to in the
MDE | etter is a mnimum di stance requirenment. Even assum ng arguendo
that the same standard applies to the separation of marinas and
natural oyster bars (and we are of the opinion that it does not) it
is not inpossible to conply with two m ni num di stance requirenents
where one is greater than the other. |Indeed, if appellant conplies
wth the County's mninum1/2 mle standard, it is beyond argunent
that it also conplies with the State's m ni num 200 foot standard.
Thus, dual conpliance is possible.

Once again, however, appellant ignores the fact that the
federal permt is conditioned upon conpliance with local |and use
requi renents and neither addresses, nor attenpts to regulate, the
siting of marinas in relation to shellfish beds. Not only can
appellant conply with the County's land use requirenents, the

federal permt is conditioned upon such conpliance.

JUDGVENT AFFI RMED
APPELLANT' S MOTI ON TO STRI KE
|'S DENI ED. COSTS TO BE PAI D
BY APPELLANT.



