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The critical issue on this appeal involves us in what Nancev.

State, 331 Md. 549, 552, 629 A 2d 633 (1993), referred to as "the

classic evidentiary problem of the turncoat wtness." The
appellant is Jerry S. Tyler, who was convicted by a Prince George's
County jury, presided over by Judge Arthur M Ahalt, of nurder in
the first degree and other related of fenses. The turncoat w tness
was Gerald Eiland, the erstwhile codefendant with Tyler for the
same nurder
On this appeal, Tyler has raised eight contentions:

1) that Judge Ahalt erroneously admtted the

prior testinmony of Eiland given at Eiland's

earlier trial;

2) that Judge Ahalt erroneously granted an

ei ghteen-day continuance in an effort to

conpel Eiland to testify;

3) that the evidence was not legally
sufficient to sustain the convictions;

4) that Judge Ahalt erroneously instructed the
jury that the appellant could be convicted as
an ai der and abetter;

5) that Judge Ahalt committed plain error in
instructing the jury on first-degree nurder;

6) that Judge Ahalt conmtted plain error in
not instructing the jury that its verdict nust
be unani nous;
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7) that Judge Ahalt erroneously admtted
irrelevant and prejudicial testinony fromthe
w tness M chael MCutchen; and

8) that Judge Ahalt erroneously excluded
testinmony fromthe appellant's nother.
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The Factual Background

On the afternoon of Decenber 4, 1990, in what turned out to be
a highly publicized nurder case, Janes "Jay" S. Bias, IIl, the
younger brother of former University of Mryland basketball star

Len Bias, was senselessly gunned down in cold blood as he was

| eaving the Prince George's Plaza Mall. In Eilandand Tyler v. Sate, 92
Md. App. 56, 64-66, 607 A 2d 42 (1992), revdon other grounds, Tyler and

Eiland v. State, 330 Md. 261, 623 A 2d 648 (1993), this Court recited

fully the evidence | eading up to the shooting of Jay Bi as:

Jay Bias worked at the Hyattsville Branch
of the Sovran Bank. On the afternoon of
Decenber 4, 1990, two of his coworkers, Andre
Canmpbel | and Tydus Mathis, decided to drive to
the nearby Prince CGeorge's Plaza Ml |l during
their lunch hour. Hearing their plans, Bias
asked to acconpany them He had recently
purchased from Kay Jewelers, located in the
mall, a ring, which was being sized for him
and which he wanted to show to his coworkers.
The three drove to the mall in Mathis's car.
VWhile Mathis went off to browse in another
part of the mall, Bias and Canpbell went to
Kay Jewelers, where they were waited on by
Shaunel | e Tyl er, an enpl oyee of the store and
the wife of the appellant Jerry Tyler. Bias
spoke to Shaunelle Tyler about the ring and
showed it to Canpbell.

At approximately the sanme tinme . . . Jerry
Tyler and Gerald Eiland, arrived at the mall
in a green Mercedes Benz, owned by Tyler's
father but driven by Eiland. The two of them
headed directly for Kay Jewelers. As Bias and
Campbell were leaving the jewelers, Jerry
Tyl er entered. He apparently believed that
his wife had been flirting with Jay Bias. A
turbul ent argunent ensued between Tyler and
his wife, culmnating in Tyler's hurling a
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stapler at her. The nmanager of Kay Jewel ers
thought it prudent to end the dispute by
escorting Tyler out of the store.

Bi as and Canpbell, now rejoined by Tydus
Mat hi s, were standi ng just outside when Tyl er
was escorted to the exit. Visibly agitated,
Tyl er turned to Bias and said, "You can have
her." Bias replied "that he didn't want
[ Tyler's] girl" and that "he was just buying a
ring." Tyler, his agitation persisting,
chal l enged Bias to "[c]onme on outside, we can
take care of this outside." Bias initially
started toward Tyler but was stopped by
Mat hi s. During the entire verbal encounter
: Eil and was standing just two to three
steps away from Tyl er.

Heedi ng Mathis's advice of restraint, Bias,
with Canpbell and Mthis, walked toward the
mal |l exit leading to the rear parking |ot.
[Eiland and Tyler] were nmaking their way
toward another exit, leading to the front
parking lot, when [one of the two] again
yelled to Bias to "step outside,” adding,
"I'"ve got sonething for you outside; I'Il cap
you." At that tinme, Eland was still standing
within two to three feet of Tyler.

As they prepared to | eave the parking | ot,
Mathis was in the driver's seat of his car,
Campbel | was in t he rear passenger
conpartnment, and Bias sat in the front
passenger seat. As they approached the exit
| eading onto Toledo Terrace, they cane to a
stop in a left-turn lane as they waited for
two cars in front of themto nake a left turn.
At that point, Mathis noticed a green Mercedes
"speed" toward them fromthe opposite side of
the parking |ot. As the Mercedes pulled
abreast of themin the lane to their immedi ate
right, Mathis noticed that Eiland was driving
the car and that Tyler was sitting in the
front passenger seat. Because the flow of
traffic on Toledo terrace was heavy, Mathis
was not able to proceed immediately to exit
the parking |ot. | ndeed, when the Mercedes
first pulled abreast of Mathis's Toyota, the
Toyota was "stacked up"” behind two other cars
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waiting to make a left-hand turn. The right-
hand |ane was free, however, and there was
nothing to inpede the Mercedes, driven by
Eiland and occupied by Tyler, from going
f orward. Ei | and, nonethel ess, brought the
Mercedes to a stop parallel wth Mithis

Toyota. Wen, a few seconds |l ater, the Toyota
was able to "inch" forward one autonobile
| ength before stopping again, Eiland noved the
Mercedes proportionately forward to maintain
the parallel relationship between the two
cars.

Mat his noticed that the left front w ndow
of the Mercedes was open. He saw Eiland press
backward against the driver's seat as Tyler
stretched across in front of him and yelled
out the w ndow. As Eiland pressed his body
back against his seat, allowing Tyler to | ean
across in front of him his hands were on the
| ow arc of the steering wheel. The testinony
was clear that they were not high on the
steering wheel or even at mdpoint but were as
low as they ~could be wthout actually

rel easing the wheel. Campbel |, who also
observed this, noticed that Tyler had his
ri ght hand placed below his knee. Tyl er

initially appeared "scared" but then becane
very angry. Because the wi ndows of the Mathis
vehicle were closed, neither Mathis nor
Canmpbel | could hear the words being yelled by
Tyler. As the Mathis vehicle noved slightly
forward toward the intersection, Eiland kept
the Mercedes parallel with it. As Canmpbel |
was briefly turning his head away from the
direction of the Mercedes, between seven and
ten bullets were fired into the right side of
the Mathis vehicle. Two of those bullets
struck and nortally wounded Jay Bi as.

The Mathis vehicle nade an i nmedi ate | eft-
hand turn onto Tol edo Terrace and drove toward
the Leland Menorial Hospital, where Bias was

rushed to the enmergency room Shortly
thereafter, Bias was pronounced dead by the
hospital's attendi ng physicians. [|Imediately

after the shooting, Eiland drove the Mercedes
away in an opposite direction fromthat taken
by the Toyota. (Footnote omtted.)
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I n several regards, Andre Canpbell's testinony at the trial
now under review was slightly stronger than it had been in the
original version. The last remark shouted at Jay Bias as the first
confrontation broke up and all parties began to | eave the inside of
the mall for the parking lot was, "I'lIl cap you," neaning "I'II
shoot you." Although not |looking in the direction fromwhich the
shout cane, Canpbell testified that the voice resenbled the voice
of Tyler.

Canmpbel | was also slightly nore precise about Tyler's actions
i mredi ately prior to the shooting:

A Ckay. At that point, you can see Tyler
reaching down towards his leg on the right
side, and --

Q Were you | ooking down into the car?

A Yes.

Q Ckay?

A And, as | saw himreaching, | told himl think he
had a gun

THE WTNESS: Before | could get the word
gun out, that's when the shooting began.

The Procedural History

A. The First Trial and Its Aftermath

Notw t hstanding their notions to have their trials severed,
Eiland and Tyler were tried together and were both convicted by a

Prince Ceorge's County jury of nurder. Tyl er was convicted of



- 8 -
murder in the first degree and of the use of a handgun in the
comm ssion of a felony. He was sentenced to life inprisonnment for
the nurder and to a consecutive term of twenty years for the
handgun violation. Eiland was convicted of nmurder in the second
degree and of the use of a handgun in the comm ssion of a felony.
He was sentenced to a termof thirty years for the nurder, ten of
whi ch were suspended, and to a consecutive termof twenty years for
t he handgun violation, ten of which were also suspended, for a
total of thirty years to be served.

At that first trial, neither Eiland nor Tyler took the stand
in his own defense. Their separate attorneys, however, effectively
asserted their respective defenses. Tyler's attorney argued
forcefully that their positions in the Mercedes, from which the
shots were fired, and the position of the Mercedes visavis the
Toyota, in which the victins were riding, made it highly probabl e,
based on the | aw of physics, that Eland, the driver closest to the
Toyota, had to be the gunman and that Tyler, therefore, was a nere
passi ve passenger.

Eiland' s | awer, on the other hand, argued equally forcefully
that it was Tyler who had the notive, Tyler who was exploding with
anger, Tyler who had | eaned across Eiland's body to shout sonething
out of the driver's side wi ndow, and Tyler who had been seen to
reach down to retrieve sonething, from approximtely waist or

upper-leg level, just before the shooting. Every circunstance
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therefore, pointed to Tyler as the inevitable gunman. Each
defendant, through his legal surrogate, pointed his finger
unequi vocal ly at the other.

On May 26, 1992, this Court, in a published opinion, affirnmed

the convictions of both Eiland and Tyler. Eiland and Tyler v. Sate, 92

Md. App. 56, 607 A 2d 42 (1992). Followi ng a grant of certiorari on
Cct ober 8, 1992, the Court of Appeals, in a split, 4-3 decision,
reversed the decision of this Court and directed that the cases
agai nst both Eiland and Tyler be remanded to Prince CGeorge's County
for a new trial. Tyler and Eiland v. Sate, 330 MJ. 261, 623 A 2d 648
(1993). The Court of Appeals opinion did not deal with the nerits
of the case but only with the issue of whether the Maryland
Constitution forbade the use of perenptory challenges based on
gender.

B. The Trial Severance

Before proceeding to retrial, both Eland and Tyler noved
again to have their trials severed. Tyler noved for a trial
severance on July 19, 1993. He filed on Septenber 20 a 14-page
menor andum i n support of the notion for severance. Ironically, he
assigned as his reasons the very reasons both defendants had
assigned in their first such notion before their joint trial. That
first notion for severance had been denied and both defendants
strenuously argued the inpropriety of that denial in the course of

the first appeal to this Court.
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At 92 MJ. App. 72-79, we held expressly that the denial of the
severance had not been inproper. The Court of Appeals opinion did
not disturb our holding with respect to the severance issue. W
hel d that neither defendant would suffer "prejudice" as that term
of art is used in severance |law. The evidence adm ssi bl e agai nst
one woul d have been equally adm ssi bl e agai nst the other. Neither
def endant, noreover, would suffer the exclusion of hel pful evidence
by virtue of being tried wwth his codefendant. In looking at this
primary thrust of the severance argunent, we concluded, 92 M. App.
at 74, "[T]he appellants did not renotely qualify for a trial
severance. "

The appellants then attenpted to establish, as an alternative
rationale for severance, a "hostility between the defenses.” W

observed that the |aw of Maryland had never recognized this notion

as an independent basis for granting a trial severance. Lipscombv.
State, 5 Md. App. 500, 248 A 2d 491 (1968) cert. denied, 253 M. 734
(1969); Syev.Sate, 55 MJ. App. 356, 468 A 2d 641 (1983) cert.denied, 299
Md. 427, 474 A 2d 219 (1984); Moorev. Sate, 84 Ml. App. 165, 578 A. 2d

304, cert.denied, 321 Md. 385, 582 A 2d 1255 (1990).

Finally, Tyler argued on that first appeal, as he did
subsequently in his second and nore successful notion for a
severance, that "the jury was so confused that it returned a
verdi ct which was inconsistent . . . as between the defendants."”

We pointed out, 92 Ml. App. at 78, that the allegedly inconsistent
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verdicts on which he prem sed his notion of jury confusion were,
i ndeed, not inconsistent at all. SeeOatesv. Sate, 97 M. App. 180,
627 A.2d 555 (1993).

Not wi t hst andi ng the seal of approval that we had placed on the
denial of severance, Eiland and Tyler, on their second try,
succeeded on Cctober 18 in having their trials severed. The ground
was thereby laid for each to point the finger at the other, not
sinply through the nmouths of counsel but from the w tness stand
wi thout fear of contradiction by the other.

No single jury, of course, would ever have permtted both
def endants, one of whom at |east was indisputably a nurderer, to
point fingers reciprocally at each other and then to wal k out of
the courtroom wth nutual acquittals. Wth separate juries,
however, that possibility becane very real.

C. The Retrial of Eiland

At the separate retrial of Eland in Decenber 1993, the
possibility was realized. Eland, wthout fear of contradiction by
Tyl er, took the stand and, under oath, laid the entire blame on
Tyler. Eiland was nerely the innocent conpanion of Tyler on the
trip to the Prince Ceorge's Plaza Mll. Ei |l and was the passive
observer of Tyler's jealous rage over the flirtatious behavior
real or imagined, of his wife, Shaunelle, with Jay Bias. Eiland
was only an observer of Tyler's nmounting rage as first they exited

the mall and then as they prepared to drive away fromthe parking
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lot. Eland was shocked by Tyler's totally unantici pated behavi or
as Tyler pulled a gun and let |loose with a fusillade of bullets.
Eiland was secure in the know edge that Tyler would not
contradict him for Tyler, still untried, would remain nute behind
his privilege against conpelled self-incrimnation and was not a
conpel | abl e w tness. Eiland's jury gave him the benefit of a
conpl ete acquittal.

D. The Retrial of Tyler

At the separate retrial of Tyler, the possibility at |east
| oomed that wuncontradicted finger-pointing at an absent forner
codef endant m ght again succeed in creating, at |east, a reasonable
doubt as to the defendant's quilt.

Tyl er took the stand. He described his trip to the jewelry
store where he encountered Jay Bi as, whom he had not known before.
Bias gave Tyler "a hard stare,” which Tyler pronptly mrrored.
Tyl er renmenbered being "highly upset” with his wife and exchangi ng
"a few words" with Bias, but he could not renenber the exact words
spoken. Tyler further testified that when the Mercedes, in which
he was the passenger, canme to a stop next to the Toyota, carrying
Bi as, Mathis, and Canpbell, "hard | ooks" were again exchanged and
that he, Tyler, indeed, said sonething to the occupants of the
other car. He testified that during this exchange of "hard | ooks"
and while nmaking a cormment or two to the occupants of the Toyota,

he was not paying attention to Eil and.
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The critical testinmony was that he was then totally surprised
when he heard shots being fired and realized that Eiland had fired
at the occupants of the other vehicle.

That testinonial ganbit by Tyler was not a precise replicate
of the one earlier perforned by Eiland. Eiland had been rel atively
secure from contradiction by Tyler, for Tyler would have been
recklessly inprudent to have jeopardized his privilege against
conpelled self-incrimnation by testifying against Eiland. By
virtue of Eland's trial having gone first, however, and having
resulted, noreover, in an acquittal, Tyler had no apparent shield
agai nst contradiction by Eiland.

The two surviving occupants of the Toyota had been unable to
say wth certainty whether it was Eiland or Tyler who actually
pulled the trigger. Their testinony, however, was absolutely
certain that it had been one of the two. There was, of course,
circunstantial evidence as to which of the two had the notive
di spl ayed the anger, and was actively involved in the confrontation
j ust seconds before the shooting. As to which of the two actually
pul l ed the trigger, however, only Eiland and Tyler could say with
certainty.

The question becanme whether Eiland would say with certainty at
Tyler's trial what Eiland had earlier said with certainty at his
own trial. There was no reason for the State to fear that he would
not . Hs trial testinmony had been under oath. Not hing in that

testinony, noreover, was in any way inconsistent with anything he
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ever said about the crinme before his retrial or with anything he
ever said about it after his retrial. The only apparent obstacle
to be overcone was the privilege against conpelled self-
incrimnation.

Eil and' s Testi noni al Performance

To say the least, Eland' s testinonial performance was a
"bust." Eiland is a resident of the District of Colunbia.
Accordi ngly, a subpoena to appear in Prince George's County as a
W t ness was obtai ned and served on hi mpursuant to the provisions
of the Uniform Act to Secure the Attendance of Wtnesses from
wi thout a State in Crimnal Proceedings. Mi. Code Ann., Cs. &
Jud. Proc. 8§ 9-303; Satev.Breeden, 333 Md. 212, 222-28, 634 A 2d 464
(1993).

Fol | ow ng service of that subpoena, Eiland' s |awers filed on
February 22, 1994, a witten notion to have the subpoena quashed on
the ground that Eiland's conpelled testinony would violate his
Fifth Amendnent privilege against conpelled self-incrimnation.
After argunent from Eiland's |awers and the State, Judge Ahalt
ruled that there was no residual danger of further incrimnation
and that Eiland was a conpel | abl e w t ness.

After that ruling, Eiland' s |awers indicated for the first
time that, notwthstanding the order of the court, Eiland m ght
still refuse to testify because of sone intimdating conduct that

had been directed toward himas he drove to court the day before.
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One of his attorneys narrated for the court what he had | earned
first fromEiland's sister and later fromEiland hinself. Eiland
had been subpoenaed to be present in court on the precedi ng day.
He was to neet with his attorney at the attorney's office at 9:15
A M. At 8:45 A M, the attorney's office received a tel ephone
call from Eiland' s sister, Cynthia. The attorney described the
substance of that call

Ms. Pearson indicated that she had received a
t el ephone call fromCerald Eiland, that on his
way to our office, after leaving his nother's
hone, where he spent the night, he saw a brown
autonmobile with tinted w ndows that he had
seen before. The car followed him caught up
with him He tried to pull away fromthe car
He saw the car with tinted wi ndows conme down.
He imedi ately had a great fear as to the fact
that this mght be--that sone viol ence m ght
be done to him

He tried to get away. The car struck the
back of his vehicle, in what he perceived was
an effort to cut himoff and bring himto the
side of the road. He did get away. W have
| earned that from M. Eiland, who we did not
speak to in person until this norning.

M. Eiland has indicated, and | expect that
based wupon what has occurred in this
situation, that he feels that his safety
cannot be guaranteed and that he is in great
danger if he testifies in this case, and that

it is his decision, |I believe he wll take the
position, that the Court, having denied our
nmotion to quash, he wll take the position

that he is unable to answer questions put to
hi m by either side.

In an effort by all parties to confirm whether Eiland' s
refusal to testify would truly conme to pass, Eiland was called to

t he stand. He was sworn in as a witness and willingly answered
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prelimnary questions that did not concern the shooting of Jay
Bias. He refused to answer, however, any question touching on the
crinme or on the reason he felt he could not answer such questions:

Cerald Eiland, a witness on call of the State,
after having been duly sworn was exam ned and
testified as foll ows:

Direct Exam nation
By M. Jackson:
Q M. Eiland, would you please state your
name for the record, and spell your |ast nane

for the Court Reporter?

A Gerald Ei |l and.

Q Please state your full name and address.

A CGeral d Ei | and, 4317 29th Street,
Sout heast .

By M. Jackson:
Q M. Eland, did you shoot Jay Bias?

A. | can't answer that question.

By M. Jackson:

Q M. Eiland, are you the sanme M. Eiland
that testified in a previous proceedi ng?

A | can't answer that question.

M. Jackson: Your Honor, | would ask the
Court to direct the witness to answer the
guesti on.

The Court: M. Eland, I'mgoing to order you
to answer the questions that have been
directed to you by M. Jackson.
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The Wtness: | can't answer that question.
By M. Jackson:
M. Eiland, did you shoot Jay Bias?
| can't answer that question.

Q
A
Q Wiy can't you answer that question?
A | can't.

Q

Were you in the car when Jay Bias was
shot ?

A. | can't answer that question.

Q Wiy can't you answer that question?

A | can't answer that question.
The Court: | think you need to continue
further.

By M. Jackson:

Q Were you in the Prince George's Mall on
Decenber 4, 19907

A: | can't answer that question.

Q And why can't you answer that question?
A: Because, | can't.

Q Were you driving a green Mercedes that was
occupied with Jerry Tyler at the Prince
Ceorge's Mall on Decenber 4, 19907?

A. | can't answer that question.

Q And why can't you answer that question?

A.  Because, | can't answer the question.
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hat point, Judge Ahalt took over the questioning of

In the course thereof, he sternly advised Eiland that

Eiland risked jail for contenpt of court if he continued in his

obsti nacy:

The Court: M. Eiland, you understood the
gquestions?

The Wt ness: Yes.

The Court: You understood that you have
previously testified wunder oath in this
courthouse concerning the issues and the facts
to which the questions the State has asked are
directed. Do you understand that?

The Wtness: Yes.
The Court: 1Is there sone reason that you want

to articulate or express as to why you do not
want to answer those questions?

The Wtness: | can't answer that question.

The Court: Al right. | am going to again
order you to answer those questions. That is
an order, that is a direct order. That is

sonet hing that a judge of the judicial system
has a right and authority to require
individuals to answer questions directed to
t hem

The consequence of a witness failing or any
individual failing to follow an order of court
is potential contenpt of court, which could
involve potential loss of freedom through
i ncarceration.

Do you understand what | have just said?
The Wtness: Yes.

The Court: How old are you?

The Wtness: Twenty-three.
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The Court: How far have you been through
school ?

The Wtness: Twelfth grade.

The Court: Do you read and wite and
understand the English | anguage?

The Wt ness: Yes.

The Court: Are you in good health today
mental Iy and physically?

The Wt ness: Yes.

The Court: Are you under any nedication,
al cohol or drugs today?

The Wt ness: No.

The Court: Are you the subject matter of any
upset ness, accident or illness today?

The Wt ness: Excuse ne?

The Court: Are you the subject of any
upset ness, accident or illness today?

The Wt ness: Yes.

The Court: What is the nature of that?

The Wtness: | nean, no.

The Court: VWhat is the nature of that
upset ness, accident or illness today?

The Wtness: | can't answer that question.

That ended the exam nation of Eiland on March 3. The State
noved to have Judge Ahalt find Eiland in contenpt of court. In the
course of the ensuing discussion between Judge Ahalt and counsel,
the question arose as to whether Eiland's counsel deened it

beneficial to talk further with his client before the ultinate
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ruling was nmade. Counsel indicated that there was no purpose to be

served:
Your Honor, | don't believe that any
further opportunity for us to consult with the
client wwll provide any benefit. | have made

the proffer earlier that is under seal as to
the client's reasons for saying what he has
and for taking the position that he is taking.

He understands that the court does have the
power, based upon the prosecutor's request to
incarcerate him Based upon the events of the
past 24 hours and his continuous concerns
about the situation, it's his election to
respond to the questions as he did.

Before making his finding of contenpt, Judge Ahalt asked if
counsel could provide himw th any additional details with respect
to the autonotive attack made on Eiland two days before. Counsel
indicated that it occurred on Weeler Road in the District as
Ei l and was driving toward Al abama Avenue in the general direction
of the Bolling Air Force Base and his lawer's office. He
indicated further that there was a discerni ble dent on the car and
that the car would be produced by a friend if anyone wanted to
exam ne the dent.

Eiland's |lawers did reveal one other fact that may be of
significance to us. \Wen one of them had spoken to Eiland on the
i mredi ately precedi ng Tuesday afternoon about his schedul ed court
appear ance on Wednesday norni ng, every indication was that he was
ready to conply with whatever his testinonial obligation m ght be:

So as to Tuesday evening, he was ready to cone

to court, and [we] had every indication that
he woul d, and [he] had told us that he woul d.
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Judge Ahalt found Eiland to be in contenpt of court. He
ordered Eiland to be detained until he purged hinself of the
contenpt by being willing to testify. The State, at that juncture,
offered as an exception to the Rule Against Hearsay the Prior
Recorded Testinony of Eiland given under oath at his Decenber 1993
trial. Tyler objected.

In an effort to obtain Eiland's live testinony, if at all
possi bl e, Judge Ahalt considered exam ning the jurors as to their
availability and then continuing the trial for eighteen days to see
if the pressure on Eiland would persuade himto conply with the
court's order to testify. The State readily agreed to Judge
Ahalt's suggesti on. Tyler, however, despite having formally
sumoned Eiland as a defense witness, lost all apparent interest in
encouraging himto testify at all. He strenuously opposed the
conti nuance. Tyler's conpliant that, with the |apse of two weeks,
there would be "sone fading of the testinony" seens contrived in
that all of the testinony had been fromthe State's w tnesses and
the fading of menory, therefore, would al nost certainly have been
to the benefit of Tyler.

Tyl er seened certain, noreover, that no anmount of jail tinme
woul d succeed in persuading Eiland to change his m nd. Tyl er
conti nued, despite the clear ruling of Judge Ahalt to the contrary,
to characterize Eiland's reason for refusing to testify as one

based on the Fifth Amendnent privilege and not on the fear and
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intimdation proffered by Eiland s counsel. The trial was then
recessed from March 3 until March 21.

On March 21, Eiland was again put on the stand and pl aced
under oath. He gave his name for the record and then responded to
ten questions from the prosecutor with five replies of "I can't

answer that question" interspersed with five alternating replies of

"Because | can't." Judge Ahalt sought to be of help and received
three replies of "No." Tyler's counsel then received two replies
of "I can't answer that."

The Evidentiary Ruling

Based on the necessity occasioned by Eiland s contenptuous
refusal to answer questions, Judge Ahalt ruled that the State could
introduce the transcript of Eiland's testinony from Eiland' s own
trial in Decenber 1993. The State then read that testinony to the
jury. The propriety of that evidentiary ruling is now the key
i ssue on this appeal.

Coi ncidentally, Judge Ahalt determ ned that the transcript
qualified as the "firmy rooted exception" to the Rule Against
Hear say generally known as Fornmer Testinony, sonetinmes referred to
as Prior Recorded Testinony. Judge Ahalt determned, in the
alternative, that even if the transcript should not automatically
qualify under the aforesaid "firmy rooted exception,” it would

nonet hel ess qualify even as generic hearsay because it bore

"particul arized guarantees of trustworthiness,” Leev.lllinois, 476
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U. S 530, 543, 106 S. . 2056, 2063, 90 L. Ed. 2d 514, 528 (1986),

and was, therefore, "at least as reliable as evidence adnitted

under a firmy rooted hearsay exception," Idahov.Wright, 497 U.S. 805
821, 110 S. C. 3139, 3149, 111 L. Ed. 2d 638, 656 (1990). See
Chapman v. Sate, 331 M. 448, 456-58, 628 A 2d 676 (1993); Smmonsv.

Sate, 333 Ml. 547, 558-59, 636 A 2d 463 (1994).

As we undertake our analysis, let it be clear what we are
revi ew ng. W are reviewing the ruling that the evidence was
admtted -- and nothing nore. |If the ruling was correct for the
reasons advanced by the trial judge, it will be affirmed. If it
turns out to have been correct for any other reason, it wll also
be affirmed. W are not scrutinizing the trial court's reasoning

in arriving at his decision. W are scrutinizing the naked

decision itself. Satev. Breeden, 333 Md. 212, 227 n.5, 634 A 2d 464
(1993); Robesonv.Sate, 285 MJ. 498, 502, 403 A 2d 1221 (1979); Aubinoe
v. Lewis, 250 Md. 645, 649, 244 A 2d 879 (1968).

Forner Testi nony

We agree with Tyler that the transcript did not qualify as the
"firmy rooted exception” of Fornmer Testinony. Although Maryl and
Rul e of Evidence 5-804(b)(1), effective on July 1, 1994, was not in
effect, as such, at the tinme of Tyler's trial, it accurately
reflects the pre-existing Maryland case | aw on the cl assic Hearsay

Exception known as Forner Testinony:



- 24 -
(b) Hearsay Exceptions

The following are not excluded by the
hearsay rule if the declarant is unavail abl e
as a wtness:

(1) Fornmer Testinony

Testinony given as a witness in any action
or proceeding or in a deposition taken in
conpliance with law in the course of any
action or proceeding, if the party against
whom the testinony is now offered, or, in a
civil action or proceeding, a predecessor in
interest, had an opportunity and simlar
notive to develop the testinobny by direct
cross, or redirect exan nation. (Emphasi s
supplied.)

Al t hough every other criterion for admssibility as Forner
Testinony was indisputably satisfied, Tyler, as a non-party, had no
opportunity to examne Eiland at Eiland's separate trial 1in
Decenber 1993. The State's interest in cross-examning Eiland at
that trial was not renotely inpari materia wi th what Tyler's interest
woul d have been. Eiland was in the act of laying off all of the
bl ame on Tyler. Tyler's interest would have been to forfend that
transference of blane intoto and to pile all of it on Eiland al one.
The State was content to have Eiland unload the lion's share of the
bl ane onto Tyler, just so long as it could keep sone subsidiary or
acconplice-level blame on Eiland. The State was not positioned to
serve as a surrogate cross-exam ner for Tyler. The transcript,
therefore, did not qualify as Forner Testinony.

The lLarger |ssue
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We share the outlook on this trial, indeed on this whole
series of three trials over a four-year period, expressed by Judge
Ahalt as he first encountered the contenptuous recalcitrance of
Eiland in his refusal to abide by the judge's order and to answer
the questions put to him

| further conclude that he has been asked
rel evant questions of inquiry in the trial
that we are presently in the process of
conducting; that he has no justified reason
for not testifying. He has testified fully
and openly and conpletely in a oprior
proceedi ng concerning these sane events.

| further conclude that his failure to
testify could result in a substantial
interference with the right of the public to
proceed in a public adjudication and a full
revelation of all facts, and the truth of the
matter that is in question before this Court,
and because of his wunfounded, wunjustified
refusal and unarticul ated refusal, there is a
substantial public safety concern with respect
to the abilities of our comunity to bring
justice in an orderly open fashion.

Judge Ahalt then repeatedly stated that his prinmary interest

was in discovering a way "where substantial justice [could] be done

for the comunity." (Enphasis supplied.) What ever may be the

ability of lawers to appreciate the procedural niceties that can
produce aberrational results, the commobn-sense-oriented perception
of the public contains a hard kernel of countervailing validity.
A sensel ess killing shocked a community. It is undisputed that the
lethal bullets were fired by Tyler or Eiland. Largely through the

procedural device of obtaining a trial severance to which they were
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not necessarily entitled, each mght point an uncontradicted finger
of blanme at the other and thereby wal k out of the courtroom

In the public eye, two clever and mani pul ati ve def endants, one
of whom at the very least was necessarily guilty, would thereby
make a | aughi ngstock out of the crimnal justice system Judge
Ahalt was |loathe to | et that happen. Under these circunstances, we
are |loathe to hold that he abused his discretion in a heroic effort
"to keep the balance true." \atever the formal issues on this
appeal may be, there loons the |arger and transcendent question,
"Can the law allow Tyler and Ei |l and, individually or collectively,
to get away with this?" The answer may turn out to be "Yes," but
only after we have exhausted every effort to see if Judge Ahalt's
evidentiary ruling can reasonably be sustained, either on the basis

advanced by himor on sone other basis.
Nance v. State
The prom se of a redeem ng affirmance may |lie in Nancev. Sate,
331 Md. 549, 629 A 2d 633 (1993), with a plausible "pushing out of
t he envel ope"” at one of Nance s edges. In Nance, the Court of

Appeal s wought a dramatic change in the Maryl and | aw of evi dence.
| f one sought to capture the central neaning or core significance
of that change in an identifying label or incisive title, that
| abel or title would inevitably be sonmething closely resenbling

"Counteracting the Turncoat Wtness." Indeed, in the opening bar

of the Nance opi nion, Judge MAuliffe sounded its leitmotif: "Thi s
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case presents the classic evidentiary problem of the turncoat
wtness." 331 MI. at 552. The threshold question becones, "Does
Cerald Eiland qualify for the category ' Turncoat Wtness' ?"

A. Was Eiland a Turncoat Wtness?

Cerald Eiland was a quintessential turncoat witness. At his
separate trial in Decenber, 1993, he took the stand and, under
oath, narrated in exquisite detail the events of Decenber 4, 1990,
at the Prince Ceorge's Plaza Mall imediately before the fata
shooting. He then expressly and articulately descri bed how Tyl er
reached across his body and fired a nunber of shots into the Toyota
in which Jay Bias was riding.

Ei |l and never at any tinme, before or after that testinony, took
a different position or espoused a different version of the events.
At the initial joint trial of hinself and Tyler, to be sure, he did
not take the stand, but the | egal theory forcefully chanpioned by
hi s defense team was punctiliously consistent with his 1993 tri al
testinony. At no tinme did he ever give a different version to the
police; to the prosecution; or, for all we know, to Tyler. Saving
only the hurdle of whether he was legally entitled to invoke a
testinonial privilege, there was every reason to believe that at
Tyler's trial Eiland would testify (if not privileged) exactly as
he had testified at his own separate trial. Hs own |awers
indicated, in a collogquy with Judge Ahalt, that as of Tuesday

eveni ng, the night before he was schedul ed to appear in court, they
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had "every indication" that "he was ready to conme to court.” No
one, with the possible exception of Tyler, had any reason to
anticipate his defiant silence.

| ndeed, under circunstances far |ess conpelling than those
presented by Eiland's sworn testinony, we found in Devanv. Sate, 17

Md. App. 182, 190-91, 300 A 2d 705 (1973), that the State had every
reason to anticipate favorable testinony against the defendant in
that case froma forner codefendant who had earlier entered a plea
of guilty. A though the woul d-be witness there had not, at his own
appearance before the court, taken the stand or given sworn
testinony, he had stood acqui escently by when a statenent of facts
was recited. That acqui escence was deened by us to be
circunstantial evidence that the witness would subsequently testify
in a manner consistent with that statenent of facts:

Har grove stood nute. Hs plea of guilty
before Judge Liss; the statenent of facts
recited in his and his counsel's presence; the
trial j udge's comment s about Devan' s
connection with the robbery and expressed
belief that Hargrove would so testify,
consti tuted, by circunstanti al evi dence,
acknow edgnent by Hargrove that the statenments
were true and that he would testify in
accordance wth their tenor. Thus, Dby
standing mute, his conduct naturally would be
interpreted by the State as his statenent that
Devan participated in the robbery and that
Har grove woul d so testify.

17 Md. App. at 190-91.
Labelling the disappointing witness as a turncoat, however,

requires, in addition to the elenent of testinonial disappointnent,
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some consideration of the nodality by which the witness turned his
coat. The common denom nator predicate would be that the initially
prom sing witness, by virtue of 1) some earlier statement to the
police or the prosecutor or others or 2) sone earlier testinony
before a grand jury or in the course of a trial, had given sone
indication that his trial testinony would be helpful to the party
calling him Eiland's earlier trial testinony gave just such
prom se. The nodalities for becomng a "turncoat" mght then
i ncl ude:

1) Assum ng the stand, taking the oath, and

then repudiating the earlier statenments! and

al so, perhaps, testifying to the contrary?

2) Assum ng the stand, taking the oath, and
t hen, wi t hout repudi ati ng t he earlier
statenents pe s casting those earlier
statenents in a far different interpretative
light3 effectively repudiating them w thout
formally doi ng so;

At trial, the witnesses recanted, . . . by disavowing their prior
identifications and statenments.” Nance, 331 Ml. at 556. "Harris sonetines
repudi ated his former answers.” 331 Md. at 557. "[ Brown] denied having

identified by name any of the participants in the April 3 fight. He testified
that the police forced himto nmake the January 22 statement to escape crim nal

charges hinsel f. Brown averred that the answers recorded in the January 23
statenent were false.” 331 Mi. at 558.
2 "Harris testified that he ran and hid during the shooting . . . [He

repeatedly asserted that he did not see the killing." Nance, 331 M. at 556.
"[ McCorm ck] denied that he had seen a fight involving Nance, Hardy, Matthew, and
Carroll earlier on April 3." 331 M. at 557.

8 "[Harris] acknow edged having vi ewed photo arrays and having put his

signature on the pictures of Nance and Hardy, but contended that he nerely

i ndicated to police that they were persons he knew and recogni zed." Nance, 331
M. at 557. "[MCormck] first stated that he did not renenber selecting Nance's
phot ograph, and later that he was sinply pointing out soneone he knew. " 331 M.

at 557. "[Brown] explained that Hardy's letter to himabout 'dealing with those
things left unfinished nmeant only that Brown was to find wtnesses and bring
themto court.” 331 Md. at 558.
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3) Assuming the stand, taking the oath, and
t hen professing selectively a conveni ent |apse
of menory as to certain critical events* and
al so, perhaps, a convenient |apse of nenory as
to ever having nade the earlier statenentss;

4) Assumng the stand, taking the oath, and
then professing a total |apse of nenory as to
the entire crimnal episode and al so, perhaps,
a total Ilapse of nenory about making any
earlier statenents® and

5) Assum ng the stand, taking the oath, and
then refusing to answer any critical questions
even when ordered to do so by the trial judge’
and al so, perhaps, refusing to give a reason
for refusing to answer the questions.
We see no principled distinction between nodalities No. 3 and
No. 4, selective or total |apse of nenory, on the one hand, and

nmodal ity No. 5, refusing to answer questions, on the other hand.

4 "At trial, the witnesses recanted . . . by . . . claining no nenory of
their prior identification and statements.” Nance, 331 MJ. at 556.

5 "As for the questions and responses inplicating Petitioners in Carroll's

death, Harris . . . sonetinmes stated he did not renenber giving them" Nance,
331 Ml. at 556-57. "[MCormck] said both that he did remenber, and that he did
not remenber, giving a statenent to the police. He renenbered giving detectives
hi s nanme, address, and date of birth; he acknow edged his signature on the
st at enent . He stated that he did not renmenber the questions or his fornmer
answers concerning a drug turf war at the projects, the conversation in Bell's
Carry Qut, or the nmelee in which Carroll was beaten.” 331 MJ. at 557.

6 “Harris further testified that he did not remenber his grand jury
testi nony. He acknow edged his signature on the Novenber 26 statenent, but
asserted that he had no nenory of the questions and answers concerning his
encounter with Ernest Barnes, and no current menory of acconpanying Barnes to the
office of Matthew s lawer." Nance, 331 Mi. at 557. "MCormck testified that
he had no menory of his appearance before the grand jury." [d. "[Harris]
contended that he was steadily intoxicated by drugs throughout the nonths in
guestion.” 331 Md. at 557.

" The posture here is subtly different fromthat dealt with in Sinmons v.
State, 333 Mi. 547, 553-54, 636 A 2d 463 (1994), where the turncoat refused even
to take the stand or to be sworn or to answer even the nost innocuous of
guesti ons.
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Edward W dd eary, McCormickon Evidence 755 (3rd ed. 1984), consi dered
the case of the witness who "seeks refuge in forgetful ness" and
noted "the parallel to the witness who sinply refuses to testify":

The witness who fal sely asserts | oss of nenory
is sinply refusing to testify in a way that he

hopes will avoid a collision wth the judge.
He is present in court, by definition, and
subject to cross-examnation. |If his claimis

false, he is in principle at least liable to
contenpt proceedings, though perhaps |ess
effectively than in cases of sinple refusal.

There is no functional difference between the witness on the
stand who responds with the litany "I can't renenber,” "I can't
remenber," "I can't renenber” and another w tness on the stand who
responds with the essentially indistinguishable litany "I can't
answer that question,” "I can't answer that question,”" "I can't
answer that question.” To permt a turncoat witness to gain sone
tactical advantage by enpl oying one nodality of resistance rather
t han another strikes us as inprudent policy. W choose, to borrow
a phrase from Kipling, "to treat those two inpostors both the

sane. "

B. The Turncoat Wtness vs. the Turncoat Non-Wtness

In Maryland, at l|east, the entire evidentiary phenonenon

epitom zed by Nance is so new that inevitably we are operating, in
instance after i nstance  of considering Nance s possi bl e
applicability, in still unmapped borderlands of the |aw See,

however, Sewartv. Sate, 104 M. App. 273, 655 A 2d 1345 (1995) and
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Makdl v. Sate, 104 Md. App. 334, 656 A 2d 348 (1995). The whol e Nance
arsenal, of course, is ainmed at the turncoat w tness, not at the
turncoat non-w tness. The imrediate threshold problem is
presented, therefore, of whether Eiland' s testinonial defiance of
Judge Ahalt's order qualified him wthin the contenplation of
Nance, as a turncoat wi tness rather than as a turncoat non-w tness.
It is a close question and although the equities are by no neans
unm xed, we conclude that Eiland was a "w tness," as Nance uses that

termof art.

At the outset, we would distinguish the situation in this case
fromthat in Smmonsv. Sate, 333 Ml. 547, 636 A 2d 463 (1994). The
difference is critical, even though slight. In Smmons, the

recalcitrant witness "refused even to take the stand much | ess

testify.” 333 MI. at 554. He publicly declainmed, "I'mnot taking
an oath. I'mnot going to testify.”" Id. In the present case, by
contrast, Eiland took the witness stand and took the oath. I n

response to questioning, he not only gave his nane and address but
showed a willingness to respond to various questions that he deened
to be innocuous. He only responded with "I can't answer that
gquestion"” on an adhoc, question-by-question basis. It seened that
his refusals to answer nmay have been triggered by his own
assessnment of what mght be self-incrimnating and that he was

i nvoking, albeit contenptuously, his own privilege against
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conpelled self-incrimnation notw thstanding the judge's ruling
that he was not entitled to do so. |In the case of Eiland, there
was nothing to prevent the fact finders from | ooking upon him
listening to him observing his deneanor as he answered or refused

to answer, and assessing himin sone neani ngful fashion. None of

this occurred i n Smmonsv. Sate.
Anot her critical difference between this case and Smmonsv. Sate

shoul d al so be carefully noted. Smmons was deal ing, 333 M. at
559, with an individual's status of "unavailability" as a w tness.
It was dealing with that status, however, in the liberalized
context of facilitating the admssibility of hearsay evidence.
One's "unavailability" as a witness in the Nance context, by way of
di spositive contrast, would serve as a bar to the adm ssibility of
evi dence. As will be discussed far nore fully later in this
opinion and has been firmy established by the Suprene Court,
"unavailability" for one evidentiary purpose is by no neans
"unavailability" for all evidentiary purposes. In terns of
facilitating the admssion of evi dence, the finding of
"unavailability” in Smmons and a finding of "unavailability" in
this case would point in dianetrically opposite directions. o
this, however, nore anon.

Before alluding again to the functional simlarity between the
respective responses, "I can't answer the question"” and "I can't

renmenber,” we would note that even a refusal to answer a question,
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in the view and hearing of the jury, can have conmmuni cative content
and substance. On this question, we find at |east oblique support
fromthe excell ent and thought-provoki ng anal ysis of Judge Bl oomin
Kulbicki v. Sate, 102 Md. App. 376, 649 A 2d 1173 (1994). Although the
procedural postures of that case and of this differ significantly,
there is a small but hard kernel of simlarity that we find

especi ally hel pful.
I n Kulbicki, the resolution of a key issue before this Court

depended on the assessnent and characterization of the testinony of
a defense witness, Darryl Marciszewski. The precise issue was
whether that wtness's testinony was inconsistent wth the
testinony of two State's rebuttal witnesses so as to trigger the
State's entitlenment even to offer those witnesses in rebuttal. |If
the defense witness had truly conmuni cated the nessage, as he did
in so many words, that he did not kill the victim there was
nothing for the State's rebuttal wtnesses to rebut and the
decision to permt themto testify would have been error. 102 M.
App. at 383-84.

The State, however, argued that although the w tness's spoken
wor ds had conveyed one nessage, the conbination of his demeanor and
his initial refusal to answer the critical question conveyed a
dianetrically different "unspoken nmessage." Judge Bl oom sunmed up

the thrust of the State's argunent that the wi tness had managed to
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convey, though not in so mny words, a nessage that was
i nconsistent wth the testinony offered by the rebuttal w tnesses:

[ The State] argued that, al t hough the
testinony of Ms. Czaj kowski and Ms. Dean did
not rebut Marci szewski's spoken testinony, it
did rebut the unspoken nessage that he was
conveying. In other words, the State asserts
that Marci szewski's testinony consisted not
only of what he said but also the manner in
which he said it. The State contends that the
unspoken message conveyed by Marci szewski was
that he, not the appellant, commtted the
murder, so the testinony of Ms. Dean and Ms.
Czaj kowski concerning Marciszewski's plan to

exonerate appellant was proper rebuttal
evi dence.

102 Md. App. at 384.

At the outset, this Court, through Judge Bl oom confirnmed the
validity of the State's position that testinonial or communicative
content is not to be derived solely from the words a wtness
speaks:

We recognize that, although a person's
spoken words nmay technically convey one
message, the inplied nmessage that is actually
conveyed can contradict the spoken words.

102 Md. App. at 385.

In support of its position that the alternative and unspoken
message had actually been the one delivered, the State offered four
items. Two were peripheral bits of circunstantial evidence, one
acknow edgi ng anger toward the nmurder victimand the second I|i nking
the witness as well as the defendant with an arguably incrim nating

jacket. The third itemwas the witness's inability to renenber his

wher eabouts on the day of the crine. The fourth item of
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particul ar significance for us, was the initial refusal to answer
a critical question:

The State also relies on the fact that

Mar ci szewski, during cross-exanm nation, tw ce

refused to answer when the State asked him

whet her he killed Ms. Neuslein, and answered

only after the trial judge threatened to hold

himin contenpt of court.
102 Md. App. at 384-85.

We held that the unspoken nessage had been the one actually
delivered and that the rebuttal wtnesses, who contradicted and
i npeached that nessage, had been properly permtted to testify.
The comruni cative content of that unspoken nessage, noreover, was
derived, at least in part, fromthe refusal of the wtness on two
occasions to answer the critical question. Judge Bl oom expl ai ned
the reasons for our conclusion in that regard:

H's prior direct testinony, coupled with the
fact that he twice refused to answer when
asked on cross-exam nation whether he nurdered
V5. Nuesl ei n, could have |ed, and was
perceived by the court as designed to |ead,

the jury to infer that he was gquilty of
murdering her . . . (Enphasis supplied.)

102 Md. App. at 385.

It is true, to be sure, that the refusal of the witness to
answer a question in the Kulbicki case did not occur in a vacuum but
in conjunction, rather, with other testinonial behavior, whereas in
t he case before us Eiland' s refusal stands essentially alone. The

common denom nator, however, is that a refusal to answer is

nonet hel ess testi noni al behavi or that possesses, in and of itself,
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possi ble communi cative content. If, qualitatively speaking, a

refusal to answer is, as Kulbicki has established, a legitimte

factor in a larger comunicative equation, it is not utterly bereft

of conmmuni cative significance even when standi ng al one. What was
sufficiently inconsistent in Kulbicki to permt rebuttal testinony

was sufficiently inconsistent in this case to permt the
i ntroduction of the prior inconsistent statement. The refusal to
testify that contributed to the triggering inconsistency in Kulbicki
constituted the triggering inconsistency in this case.

The bottomline is that a hearsay declarant who is present in
the courtroom who takes the w tness stand, who is admnistered the
oat h, who answers sone i nnocuous questions, but who then refuses to
answer nore critical questions is not in the sanme category as ot her
hearsay declarants who are dead or m ssing beyond the seas.

The appellant argues that even if Eiland was present in the
courtroomand on the witness stand and under oath and vulnerable to
have questions put to him there could be no neaningful cross-
exam nation or confrontation if the answer to every non-innocuous
gquestion was probably going to be, "I can't answer the question.”
The conplaint in this regard is essentially indistinguishable from
what it would be if the probable answers were consistently going to
be, "I can't remenber." It is, therefore, to the cases, both from

the Suprene Court and fromthis Court, dealing with the effect of
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| oss of nmenory on the availability for cross-exam nation that we
must | ook for gui dance.

| n Ddawarev. Fenserer, 474 U.S. 15, 106 S. C. 292, 88 L. Ed. 2d

15 (1985), the loss of nmenory by a critical expert wtness was
significant, albeit not total. The Suprenme Court held that that
did not deny the defendant the opportunity to cross-exam ne:

[I]t does not follow that the right to cross-
exanm ne is denied by the State whenever the
w tness' | apse of nenory inpedes one nethod of
discrediting him. . . Generally speaking, the
Confrontation O ause guarantees an opportunity
for effective cross-exam nation, not cross-
exam nation that is effective in whatever way,
and to whatever extent, the defense m ght
wi sh. (Enphasis in original.)

474 U. S. at 19-20. SeealsoKentuckyv. Sincer, 482 U.S. 730, 739, 107 S.
Ct. 2658, 96 L. Ed. 2d 631, 643 (1987).
I n Californiav. Green, 399 U.S. 149, 90 S. C. 1930, 26 L. Ed. 2d
489 (1970), the Suprene Court affirnmed the conviction, against a
Confrontation Clause chall enge, on other grounds and, therefore,
did not find it necessary to decide the admssibility of a key
w tness's out-of-court statenent to a police officer concerning
events that at trial he was unable to recall. The scholarly
concurring opinion of Justice Harlan, however, would have addressed
t hat issue and woul d have concl uded:
The fact that the wtness, though
physically avail abl e, cannot recall either the
underlying events that are the subject of an

extra-judicial statenent or previous testinony
or recollect the circunstances under which the
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statenent was given, does not have Sixth
Anmendnent consequence.

399 U.S. at 188. (Concurring opinion by Harlan, J.). That

concurring opinion by Justice Harlan becane the |law of the |and
ei ghteen years |l ater in UnitedSatesv.Owens, 484 U.S. 554, 559, 108 S.

Ct. 838, 98 L. Ed. 2d 951, 957 (1988):

Here that question is squarely presented,
and we agree with the answer suggested 18
years ago by Justice Harlan. "[T] he
Confrontation Clause guarantees only 'an
opportunity for effective cross-exam nation,
not cross-examnation that is effective in
what ever way, and to whatever extent, the
defense mght wish.'" (Enphasis in original.)

United Satesv. Owens i s a strong case in point. The victimof a

brutal assault was unable to recall the identity of his assail ant
and was | argely unable to recall the circunstances of a hospital
room interview in which he identified the defendant as his
assail ant. At issue was the admssibility of a third party's
testinmony to the effect that the victim had, from the hospita
room made such an identification. Justice Brennan, in dissent,
described the inability of the defendant to conduct a meani ngful
Cross-exam nati on because of the nenory | oss as being virtually as
abj ect as woul d have been the case if the declarant had been dead
or had asserted a testinonial privilege:
The principal wtness agai nst respondent
was not the John Foster who took the stand in
Decenber 1983--that wtness could recall
virtually nothing of the events of April 12,

1982, and candidly admtted that he had no
i dea whether respondent had assaulted him
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| nstead, respondent's sole accuser was the

John Foster who, on May 5, 1982, identified

respondent as his attacker. This John Foster,

however, did not testify at respondent's

trial; the profound nmenory |loss he suffered

during the approximtely 18 nonths follow ng

hi s identification prevent ed him from

affirmng, explaining, or elaborating upon his

out-of-court statenent just as surely and

conpletely as his assertion of a testinonia

privilege, or his death, would have.
484 U.S. at 566. (Dissenting opinion by Brennan, J.).
Not wi t hst andi ng the argunent that the nenory | oss was an effective
bar to any neaningful status as a wtness subject to cross-
exam nation, the Suprene Court approved the reception of the out-
of -court identification:

The weapons available to i npugn the witness's

statenent when nmenory loss is asserted will of

course not always achieve success, but

successf ul cross-examnation is not the

constitutional guarantee.
484 U.S. at 560.

| n Bullockv. Sate, 76 Mi. App. 85, 543 A 2d 858 (1988), cert.denied,

313 Md. 688, 548 A . 2d 128 (1988), this Court dealt with a nenory

| oss nore severe than that suffered by the victimin United Satesv

Owens. On the critical question of the identity of the defendant

as the assailant, the victims nenory |loss was total. The robbery
victimhad suffered a serious beating. He could not identify the
defendant at trial. A though he had identified the defendant to a
police officer in a street showup shortly after the crinme, the

victim suffered a total nenory blackout as to even have
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participated in that extrajudicial identification procedure. I n

his anal ysis, Judge Al pert pointed out that the nenory loss in the
Bullock case was total :

This case is one step renoved from Owens,

however. |In the case subjudice, the identifying
witness could no longer renenber having
identified the appellant as his assail ant and,
consequently, the State did not attenpt to
identify appellant through the victims
t esti nony. Instead, the State had Deputy
Chanbers testify that M . Rei nert had
identified the appellant as his assailant at
t he show up at the shopping center.

76 Md. App. at 92.
I n Bullock, the victims total |ack of nenory as to the identity

of his assailant was such that the State did not even question him
as to the defendant's crimnal agency. Even under those
circunstances, we held that the defendant's entitlenent to call the
victimas his own witness was fully as effective as woul d have been
his opportunity to cross-examne himhad the State used himas a
W tness on the issue of crimnal agency:

M. Reinert was available in the courtroomto
be exam ned concerning his identification of
appellant at the shopping center. ']
under st and appel lant's concern that he was not
in a position where he could cross-exam ne
Rei nert about the showup . . . Under Maryl and
| aw, however, the opportunity to call Reinert
as a wtness and question him about the
identification is sufficient to satisfy
appellant's right to confront the wtnesses
agai nst him

76 Mi. App. at 93.
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Relying primarily on United Satesv.Owens, we hel d that the police
officer's testinony as to the victinis identification of the
def endant was adm ssi bl e as substantive evidence. The victimwas
present in court and subject to being called as a wtness,
notw t hstandi ng the essential futility of trying to get anything
out of him by way of neani ngful cross-exam nation. Judge Al pert
expressed the hol ding of the Court:

[I]nsofar as Reinert's lack of nmenory is
concerned, as we noted supra, the Suprene Court
held in Owens that a witness's testinony that
he had previously identified the defendant as
t he perpetrator of a crinme was adm ssible even
though he could not then identify the
defendant as his attacker. W recognize that

inthis case, unlike in Owens Reinert could no
| onger renmenber identifying the defendant. W
bel i eve, however, that this also bears only on
the weight to be given the identification by
the trier of fact.
76 Md. App. at 94.
Ei |l and was present in the courtroom just as was the robbery

victimin Bullock. Eiland took the oath and was subject to being

questioned, just as did the robbery victimin Bullock. [In neither

case was there any realistic likelihood of getting anything out of
the witness, either on direct or cross-exani nation. W see no

distinction between Eiland's status as a witness and that of the
robbery victimin Bullock.
In terms of satisfying one of the threshold requirenents of

Nance and of MJ. Rule 5-802.1, our narrow focus for the nonent is
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on the isolated question of whether Jerry Ei|land was a "w tness" or
a "non-w tness." There is a subtle but critically dispositive

di fference bet ween t he recal ci trant non-w t ness and t he

recalcitrant witness. Neither, to be sure, is willing to answer a

guestion, but they nmanifest their non-cooperation in different ways

and in different places. It is the recalcitrant non-w t ness who

refuses even to take the stand, Smmonsv. Sate, 333 MJ. 547, 636 A. 2d

463 (1994), or, perhaps, even to cone to the courthouse. It is, by
way of contrast, the recalcitrant witness who, on the stand and
under oath, refuses to answer certain questions even when directed
to do so by the trial judge.

Eiland in this case was present in the courtroom voluntarily
took the witness stand when called, voluntarily took the oath,
voluntarily answered certain questions, and then contenptuously
declined to answer other questions. H's recalcitrance and his
contenpt, therefore, was that of a witness, not that of a non-
W t ness.

His unprivileged refusal to answer certain questions did not,
ipsofacto, transformhimfroma witness into a non-w tness. The case

| aw holds that even a refusal by a witness to answer questions may

still have evidentiary significance. Kulbicki v. State, 102 M. App.

376, 649 A 2d 1173 (1994); UnitedSatesv. Hearst, 563 F.2d 1331, 1341-42

(9th Gr. 1977) ("Therefore, it was perm ssible for the Governnent

to ask questions about this period, even though they led to 42
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assertions of the Fifth Amendnent."); United Satesv. Beechum, 582 F. 2d
898, 909 (5th CGr. 1978) ("Mreover, in that instance the
Governnent woul d have been entitled to comment on Beechum s refusal
to answer, notw thstanding the prohibition on such comment where
the privilege is properly invoked.") Wat ever other threshold
requi renents nust be satisfied, Eiland was a "wi tness."

C. _The Threshold of "Availability" and Its Shifting Meani ng

Nance s threshold requirenent that the hearsay declarant be a

"witness" and its threshold requirenent that the hearsay decl arant
be "available for <cross-examnation" wmy be conpletely co-
termnous. Each may, on the other hand, | argely overlap the other
but still retain sone subtle and unique quality of its own. In
either event, we shall wutilize the rubric of "availability for

cross-exam nation" to anal yze one inportant aspect of the threshold
requi renent not yet discussed. Nance provides, 331 Ml. at 560:

It is well settled in Maryland that a court
may admt, as substantive proof, evidence of a
third party testifying as to an extrajudici al
identification by an eyewitness . . . . where
the out-of-court declarant is present at trial
and subject to cross-exam nation. (Emphasi s
supplied.)

As to the use of prior inconsistent statenents as substantive
evi dence, Nance, 331 MiI. at 565, characterized the "nodern rul e" as

sanctioning the substantive use of the statenents "provided the

declarant is present at trial and subject to cross-exam nation."
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The internediate position chanpioned by five states and adopted by
Nance requires that the

statenment was reduced to a witing signed or

adopted by the declarant, and the declarant is

a wtness at trial and subject to cross-

exam nation
331 Md. at 567-68. Its final holding in this regard, 331 Md. at
569, is that the prior inconsistent statenent is substantive

evidence if the decl arant

IS subject to cross-examnation at the tria
where the prior statement is introduced.

Wth respect to the admssibility of prior grand jury testinony,
Nance, 331 Md. at 571, held:

The decl arant nust al so, of course, be present
as a witness at trial to be tested by cross-
examnation in regard to the former grand jury
appearance and its contents.
The crucial question becones that of defining the notion of
"unavai |l abl e for cross-exam nation"” or "unavail able as a w tness."

The law dealing with the adm ssibility of evidence pursuant to

t hose hearsay exceptions that require the unavailability of the
decl arant, on the one hand, defines "unavailability" liberally.
Bot h Federal Rule of Evidence 804(a) and Maryl and Rul e of Evi dence
5-804(a) treat, in verbatim | anguage, as "unavail abl e" decl arants not
only those who are dead, insane, absent beyond the seas, of
wher eabout s unknown, or shielded by a testinonial privilege, but

al so a decl arant who
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(2) persists in refusing to testify
concerning the subject mat t er of t he
declarant's statenent despite an order of the
court to do so8 or

(3) testifies to a lack of nenory of the
subject matter of the declarant's statenent;

The | aw of evidence, however, has made a subtle but critical
di stinction between the neaning of "unavailability" in that context
and the neaning of "unavailability" in the very different context
presented by this case. Both new Maryland Rule of Evidence 5-
804(a)(3) and Federal Rule of Evidence 804(a)(3), for instance,
treat the forgetful wtness as sufficiently "unavail able" for the
purpose of pronoting the freer admssibility of certain hearsay
exceptions. Nance, on the other hand, does not treat the forgetful
W tness as "unavail able" for the dianmetric purpose of barring the
adm ssibility of evidence. "Unavailability" as a key and
"unavailability" as a bar are not treated the sane way.

As the Nance case illustrates, there is a decided |iberalizing
trend in the law of evidence favoring the freer admssibility of
evidence. One manifestation of that trend is the facilitating of

the adm ssibility of evidence under those hearsay exceptions that

are contingent on the unavailability of the hearsay declarant, or
nore precisely the unavailability of the testinony of the hearsay

decl ar ant . | nvol ved here, of course, is the small cluster of

8See, e.q., Gaskins v. State, 10 M. App. 666, 677-78, 272 A 2d 413, cert.
deni ed, 261 M. 724 (1971).
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exceptions coll ected under Federal Rule of Evidence 804 and under
Maryl and Rul e of Evidence 5-804, featuring such prom nent nenbers
as Dying Declarations, Forner Testinony, and Decl arations Agai nst
| nterest.

Wth the Dying Declaration, of course, the requisite show ng
of unavailability remains as norbid as it always has been. Wth
regard to the other exceptions in this group, however, the | aw of
evidence is quick to find "unavailability," as a key to

adm ssibility, in a nunber of circunstances. Let it be carefully

noted, however, that that is a context in which a finding of

unavailability 1is the necessary avenue for admssibility.

Everything that suffices to get evidence in does not necessarily

suffice to keep evidence out. That is a far cry froma situation,
such as in Nance, where a finding of unavailability for cross-

exam nation triggers not a liberalizing admssibility but a

foreclosing inadmssibility. Whereas admssibility is favored,

inadm ssibility is disfavored.

Nance is a good illustration of how attitude may shift wth
changi ng context and changi ng purpose. The |apse of nenory by a
witness, which would easily have constituted the necessary
unavailability to permt the introduction of Forner Testinony or a
Decl aration Against Interest, was held not to constitute
unavailability so as to bar the introduction of the prior

i nconsi stent statenents.
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The Suprene Court, noreover, has never found a witness's |oss

of menory to represent the unavailability for cross-exam nation

that will bar the introduction of evidence. Cf Ddawarev. Fenserer, 474

usS. 15, 19-22, 106 S. . 292, 88 L. Ed. 2d 15, 19-21 (1985);
California v. Green, 399 U.S. 149, 90 S. C. 1930, 26 L. Ed. 2d 489
(1970).

The apparent anomaly that a wtness mght be deened
"unavail able for cross-examnation® so as to facilitate
adm ssibility under Federal Rule of Evidence 804(a)(3) or Maryl and
Rul e of Evidence 5-804 under circunstances that would not be deened
"unavail able for cross-exam nation" so as to bar admissibility
under Federal Rule of Evidence 801(d)(1)(c) or Maryland Rul e of
Evi dence 5-802.1(a) was dealt with squarely in United Satesv. Owens, 484

U S. 554, 108 S. C. 838, 98 L. Ed. 2d 951 (1988). A federa
prison counsel or suffered a brutal beating to the head with a netal
pipe. His skull was fractured and he was hospitalized for al nost
a month. Hs nmenory was severely inpaired. Wile in the hospital
the victimwas interviewed by an FBI agent and identified Omens as
his assailant. He selected a picture of Omvens from a phot ographic
array. At trial, however, the victimhad alnost a total |apse of
menory as to both the initial attack and as to the hospital visits
and interviews.

A prerequisite to the admssibility of the photographic

identification, under Federal Rule of Evidence 801(d)(1)(c), is
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that the victim be available for cross-exam nation. The Suprenme
Court, through Justice Scalia, held that the menory |oss did not
render the victim"unavailable for cross-exam nation"” and that the
evi dence of identification was, therefore, adm ssible.

Justice Scalia freely acknow edged, however, that the nenory
loss that did not represent "unavailability" wunder Rule
801(d)(1)(c) would nonetheless represent "unavailability" under
Rul e 804(a)(3). He explained that the nore liberal attitude taken
under Rule 801(d)(1)(c) was because the admssibility of the
evi dence i s favored:

The premse for Rule 801(d)(1)(C was that,
given adequat e saf eguar ds agai nst
suggestiveness, out-of-court identifications
were generally preferable to courtroom
i dentifications. : : : [Dlespite the
traditional view that such statenents were
hearsay, the Advisory Committee believed that

their use was to be fostered rather than
di scouraged. (Enphasis supplied.)

484 U. S. at 562. Owens | eaped on the inconsistency:

Respondent argues that this reading 1is
i nperm ssi ble because it creates an interna

inconsistency in the Rules, since the
forgetful witness who is deened "subject to
Cross-exam nation" under 801(d) (1) (O IS
simul taneously deened "unavail able"” under
804(a)(3).

484 U.S. at 563. In dismssing the significance of the apparent

i nconsi stency, Justice Scalia explained that the two rules serve
two very different policies:
It seenms to us, however, that this is not a

substantive inconsistency, but only a semantic
oddity resulting from the fact that Rule
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804(a) has for convenience of reference in
Rul e 804(b) chosen to descri be t he
circunstances necessary in order to admt
certain categories of hearsay testinony under
the rubric "unavailability as a wtness."
These circunstances include not only absence
from the hearing, but also clains of
privilege, refusals to obey a court's order to
testify, and inability to testify based on
physi cal or nental illness or nenory | oss.

Id. The very different treatnent of the concept of unavailability

for cross-exam nation sinply

presents the verbal curiosity that the w tness
is "subject to cross-exam nation" under Rule
801 while at the sane time "unavail abl e" under
Rul e 804(a)(3). Quite obviously, the two
characterizations are made for two entirely
different purposes and there is no requirenment
or _expectation that they should coincide.
(Enphasi s supplied.)

484 U.S. at 563-64.

Californiav. Green, 399 U.S. 149, 90 S. Ct. 1930, 26 L. Ed. 2d 489
(1970), also denonstrates that "unavail ability" for one purpose is
not necessarily "unavailability" for all purposes. A 16-year-old
acconplice testified against the defendant at a prelimnary
hearing. At the trial, two nonths |later, the witness was sworn but
then proved to be "nmarkedly evasive and uncooperative on the
stand.” 399 U.S. at 151. He clained that he was on "acid" (LSD)

at the time of the crinme and "was unable to renenber the events."”

Id. He asserted that "the drugs he had taken prevented his

di stingui shing fact fromfantasy." Id.
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The Suprenme Court held that the Forner Testinony from the
prelimnary hearing was admssible. It pointed out that "the State
here has nmade every effort to introduce its evidence through the
live testinmony of the witness; it produced Porter at trial, swore
him as a witness, and tendered him for cross-exam nation." 399
U S at 167. It then essentially equated inconsistent testinony,
a clainmed |l oss of nmenory, the invoking of a testinonial privilege,
and the refusal to answer questions:

Whet her Porter then testified in a manner

consi st ent or I nconsi st ent W th hi s

prelimnary hearing testinony, clained a | oss

of nmenory, claimed his privilege against

conpul sory self-incrimnation, or si mply

refused to answer, not hi ng in t he

Confrontation O ause prohibited the State from

also relying on his prior testinony to prove

its case agai nst G een.
399 U. S. at 167-68. The Court further observed that a |oss of
menory is classically a sufficient showi ng of "unavailability"” to
open the gate for the Fornmer Testinony hearsay exception:

The hearsay exception itself has generally

recogni zed that a witness is "unavail abl e" for

pur poses of the exception where through | apse

of menory or a plea of the Fifth Amendnent

privilege, the State cannot secure his live

testi nony.

399 U.S. at 168 n.17.
In addition to the Fornmer Testinony from the prelimnary
hearing, the State also introduced as substantive evidence prior

i nconsi stent statements given to a police officer under the "nodern

rul e" which goes even further than Nance. The California Suprene



- 52 -
Court had not found it necessary to consider whether the witness's
menory | oss rendered hi m"unavail abl e for cross-exam nation" or not
for purposes of that evidentiary ruling. The United States Suprenme
Court remanded so that California m ght consider that question.
For our present purposes, the significance of the Suprene
Court remand is that its holding that the w tness was "unavail abl e"
SO as to legitimte the adm ssion of the transcript from the
prelimnary hearing under the Forner Testinony hearsay exception by
no neans automatically or ipso facto settled +the different
"unavail ability" question for prior inconsistent statenments. The
separate contexts required separate resolutions of that issue.

Simlarly, case law as to what constitutes unavailability

under Maryland Rul e of Evidence 5-804 and its predecessor |aw, see

e.g., Gaskinsv. Sate, 10 Ml. App. 666, 677-78, 272 A 2d 413, cert. denied,

261 Md. 724 (1971), has little bearing on the very different
question of wunavailability for cross-exam nation under Maryl and
Rul e of Evidence 5-802.1(a) and Nance v. Sate. A trial judge is
vested with wide discretion when it conmes to a ruling to admt
evidence. A reviewng court is enjoined to reverse only in cases

of cl ear abuse.

D. Nance' s Response to Turncoat Wtnesses

Once the threshold requirenent (or requirenents) has been

satisfied that the hearsay declarant is both 1) a witness and 2)

avai l able for cross-exam nation, Nance s restorative antidotes are
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available for use. Nance s response to the turncoat w tnesses in
t hat case was three-fold. The first third of the response was
unremar kable. Two of the witnesses had been eyew tnesses to the
fatal shooting. Wthin twenty-four hours of the conmm ssion of the
crinme, both witnesses had identified, from photographic arrays, the
def endant Nance as one of the perpetrators. One of those w tnesses
identified the codefendant Hardy as well. At trial, both w tnesses
repudi ated, in effect, their pretrial identifications by claimng
that they had only identified the photographs as bei ng photographs
of persons they knew and recogni zed.

Wth respect to the adm ssibility as substantive evidence of
those extrajudicial identifications, the Court of Appeals
reaffirmed preexisting Maryland |aw that such evidence was both
adm ssible and legally sufficient to support a conviction:

It is well settled in Maryland that a court
may admt, as substantive proof, evidence of a
third party testifying as to an extrajudicial
identification by an eyew tness when nmade
under circunstances precluding the suspicion
of unfairness or unreliability, where the out-
of -court declarant is present at trial and
subj ect to Cross-exam nati on. An
extrajudicial identification is sufficient
evidence of crimnal agency to sustain a
conviction, even though the declarant is

unable to identify the accused at trial.
(Gtations omtted.)

331 Md. at 560-61. |Indeed, Bullockv.Sate was a cl assic application
of this aspect of the Nance Rul e five years before the Nance opi ni on

was handed down.
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It was in the second of its three responses to the probl em of
the turncoat wtness that the Nance opinion broke dramatic new

ground. Al three of the ultinmate turncoat w tnesses in that case
had been interviewed by the police about events which they had
observed first-hand. They had all provided full and descriptive
answers. All of their prior statenments had been reduced to
witing, were read and vouched for by the w tnesses, and were then
signed by the w tnesses. When the witnesses recanted at trial
either by direct repudiation or by clainmed |apse of nenory, the
trial judge admtted the prior witten statenents.

Judge McAuliffe began his analysis by pointing out, 331 M. at
564, that Maryland traditionally permtted the use of a prior
i nconsistent statenent only in its non-hearsay capacity for the
limted purpose of inpeaching the testinonial credibility of the
W tness on the stand. He further observed that "Maryland is one of
only a handful of states to adhere to the orthodox rule barring use
of prior inconsistent statenments as probative evidence." 331 M.
at 565.

After a thorough analysis of the nerits and denmerits of the
so-called "nodern rule,"” already adopted by sixteen states, whereby

prior inconsistent statements are broadly adm ssible as substantive
evi dence, the Nance Court took the nore cautious approach, adopted

by five other states, of noving part-way toward the "nodern rule.”

It hel d:
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W hold that the factual portion of an
i nconsi st ent out - of -court st at enent IS
sufficiently trustworthy to be offered as
substantive evidence of guilt when the
statenent is based on the declarant's own
knowl edge of the facts, is reduced to witing
and signed or otherw se adopted by him and he
IS subject to cross-examnation at the tria
where the prior statenent 1is introduced.
(Footnote omtted.)

331 Md. at 569. Seealso Sheppard v. Sate, 102 Md. App. 571, 650 A 2d
1362 (1994).

The third prong of Nance s tridentate response to the turncoat
wi tness al so has major new significance. It deals with a prior
i nconsi stent statement given by a witness in sone formal setting
and under oath. It followed the |ead of Fed.R Evid. 801(d) (1) (A
in deemng statenents given under such circunmstances to be
sufficiently reliable to be received as substantive evidence.
Judge McAuliffe explained the reliability rationale:

The requirenment of a formal context such as a
judicial hearing or grand jury proceeding
assures that the declarant did i ndeed nmake the
prior statement. There will be no doubt that
it was accurately recorded and transcri bed.
The requirenents of an oath and testinony
given under penalty of perjury discourage
lying, remnding the declarant of punishnent

by both supernatural and tenporal powers. The
formal setting, oath, and the rem nder of

perjury all convey to the declarant the
dignity and seriousness of the proceeding, and
the need to tell the truth, (Gtation
omtted.)

331 M. at 571.
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In the Nance case itself, the three turncoat w tnesses had all

recanted, by direct repudiation or by |apse of nenory, their
earlier grand jury testinony. Transcripts of their grand jury

testinmony were admtted. In affirmng that ruling by the tria
j udge, the Nance opi ni on not ed:

[A] statenent given before a grand jury is
made in an atnosphere of formality inpressing
upon the declarant the need for accuracy; and
it wll be nenorialized in a manner that
el i m nat es concerns about whet her t he
statenent was actually nade.

The second and third of Nance s responses to the turncoat

W t ness have since been brought together under the unbrella of the
new Ml. Rule of Evidence 5-802.1(a). Al t hough the new Rul e of
Evidence did not take effect until July 1, 1994, after Tyler's

trial in this case had been conpleted, the new Rule sinply reflects
the changes made in Maryland |aw by the Nance opi nion. Rul e 5-

802. 1(a) provides:

The followi ng statenents previously made by
a witness who testifies at the trial or
hearing and who s subject to cross-
exam nation concerning the statenent are not
excl uded by the hearsay rule:

(a) A statenment that is inconsistent
with the declarant's testinony, if
the statenment was (1) given under
oath subject to the penalty of
perjury at trial, hearing, or other
proceeding or in a deposition; (2)
reduced to witing and signed by the
decl ar ant; or (3) recorded in
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substantially verbatim fashion by
stenographic or electronic neans
cont enpor aneously with the maki ng of
t he statenent.

The three qualifying conditions spelled out by subsection (a)
are in the disjunctive. It is clear that Eland s sworn testinony
at his Decenber, 1993 trial would redundantly qualify under either
(1) or (93). It was testinony given under oath subject to the
penalty of perjury at a trial. It was also recorded in verbatim
fashi on by stenographic neans at the very tine it was given.

Subsection (a) begins with the nore general condition that the
trial testinony being offered be "inconsistent with the declarant's
testinmony." At Tyler's trial, Eiland was in court in answer to a
subpoena. He took the stand and was adm nistered the oath. He
answer ed certain innocuous questions. H's earlier testinony, of
course, had been that he was in the Mercedes with Tyl er when Tyl er
fired the |ethal shot s. For purposes of establishing
i nconsi stency, we focus in on tw sets of questions and answers:

Q M. Eland, did you shoot Jay Bias?

A. | can't answer that question.

Q Were you in the car when Jay Bias was
shot ?

A. | can't answer that question.
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W hold that those responses were just as inconsistent wth
Eiland's earlier trial testinony as those responses woul d have been
had they taken the follow ng form
Q M. Eland, did you shoot Jay Bias?

A | can't renenber.

Q Were you in the car when Jay Bias was
shot ?

A | can't renenber.
In Nance, the argunent was nade by the defendants that the

claimed |loss of nenory on the part of the w tnesses denied the
def endants any chance of cross-exam ning the witnesses. The Court
of Appeals rejected the defense argunent. Inferring that the
clainmed | apses of nenory were not genuine, the Court of Appeals
treated the selective and convenient gaps in nenory as if they were
not hi ng | ess than devi ous ways of refusing to answer:

All of the variations upon the rule
permtting probative wuse of out-of-court
identifications and statenents require that
t he defendant be present at trial for cross-
exam nati on. Petitioners argue that the
w tnesses' clainmed loss of nenory at trial
about past events effectively denied the
def ense any real chance to cross-exam ne them
about their out-of-court identifications and
statenments. Both the facts and the |aw refute
t hat argunent.

Harris, MCormck, and Brown did not
uniformy testify that they had no nenory of
their sessions with police or the grand jury
in which they nmade the identifications or
st atenents. | nstead, they renenbered sone
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parts of these wearlier events, did not
remenber others, and outright denied or
repudi ated other parts. Their | apses of
menory conspicuously occurred whenever the
guesti ons at trial appr oached matters
potentially inplicating Nance and Hardy in the
mur der . The tendency of unwilling or
untruthful wtnesses to seek refuge in
forgetfulness is well recognized.

331 Md. at 571-72.

The Court would not permt such responses to be treated as the
deni al of an opportunity for cross-exam nation which would thereby
conpel the rejection of the evidence:

When w tnesses display such a selective |oss
of menory, a court may appropriately admt
their prior statenents.
331 Md. at 572. There is no principled difference between what the

wi tnesses did there and what Eil and did here.
| n Cdliforniav. Green, 399 U. S. 149, 153-64, 90 S. C. 1930, 26 L

Ed. 2d 489, 494-501 (1970), the Suprenme Court placed its
constitutional inprimatur, as non-violative of the Confrontation

Cl ause, not only on the nore cautious approach to greater
substantive adm ssibility represented by Nance and adopted by five

other states, but also on the even broader "nodern rule" generally.

E. Cross- Exam nation "Concerni ng the Statenent"

In yet another regard, the appellant is procedurally
handi capped in contending that Ei|land was not avail able for cross-
exam nation. The contention is pure specul ation, for the appell ant

never made the slightest effort to cross-exam ne Eil and.
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Let it be noted initially that M. Rule 5-802.1, which
essentially codifies the holding in Nancev. Sate, does not condition
the admssibility, for substantive purposes, of the prior
i nconsi stent statement on the fact that the out-of-court declarant
is available or subject to cross-exam nation generally. The

l[iteral threshold requirenment is that the out-of-court declarant be

one "who is subject to cross-exam nation concerning the statenent."
(Enphasi s supplied.)

The appellant may well make the argunment that, in terns of
Eiland's live testinony, the appellant had neither opportunity nor
desire to cross-examne until Eland had given testinony adverse to
the appellant's cause. That is not the type of cross-exam nation,
however, of which the rule speaks. |t speaks exclusively of cross-
exam nation "concerning the statenent.” Once the testinony from
Eiland's earlier trial had been introduced, there was abundant
subject matter for the appellant to explore on cross-exam nation.

That, indeed, was the specific +type of cross-examnation

contenpl ated by Nancev.Sate. After the wi tnesses had been subjected

to direct examnation in Nance, their prior statenents, to police
and grand jury alike, were introduced for their substantive
content. It was at that juncture that the availability of those
W tnesses for cross-exam nation with specific reference to those
statenments becane critical

Al three witnesses were extensively cross-
exam ned by the defense at trial. . . They
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testified that police had msinterpreted their
prior remarks, falsely recorded them or
elicited them by coercion.

In brief, the witnesses' testinony served
largely to cast doubt on the State's evidence
and thereby to exculpate the defendants at
trial, which is the aim of effective cross-
exam nation by the defense in crimnal cases.

331 Md. at 573.

Once Eiland' s trial testinony had been introduced, there was
much that the appellant m ght seek to do by way of cross-exam ning
Eiland. Eiland had been present in the courthouse and had taken
the stand twi ce, once before his eighteen-day travail and once
afterward. On both occasions, he had been willing to assune the
W tness chair, take the oath, and answer certain questions. After
his earlier trial testinony had been introduced, he was stil
avai |l abl e, presumably in the courthouse or, at nost, in sonme nearby
holding facility. Had the appellant requested the opportunity to
put questions to Eiland, the <court certainly wuld have
accommodated him The critical procedural factor, however, is that
t he appel | ant never nade such a request.

He suggests that any effort to cross-exam ne woul d have been
futile. We nmust point out that if for no other reason, it would

not have been futile in ternms of preserving the issue for appellate

revi ew. More significantly, the appellant was positioned for

precisely the sort of cross-exam nation that was conducted i n United

Satesv. Hearst, 563 F. 2d 1331 (9th Cr. 1977). The cross-exam nation
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in Hearst consisted of forty-two consecutive questions foll owed by
forty-two consecutive assertions of the Fifth Amendnent privil ege.

The appel l ant's purpose, of course, was to | essen the inpact
and i npeach the credibility of Eiland's earlier trial testinony.A
question to Eiland such as "Is it not true that you lied in your
earlier trial testinony and placed the blame on Tyler sinply to
save yourself?" followed by a response of "I can't answer that
gquestion,” would have had significant inmpact in casting doubt on
that earlier testinony. A series of forty-two such questions and
responses, as in Hearst, mght have blown Eiland's earlier tria
testinmony right out the window. The point is that the effort to
cross-exam ne Eiland m ght have been anything but futile, but the
appel l ant never nade the effort. W can only surmse that the
appel l ant may have been in sone state of delicate detente wth
Eiland that he did not wsh to jeopardize by aggressive cross-
exam nation. The decision to forego that cross-exam nation, for
what ever reason, was his alone, and he nust live with its
procedural consequences.

Responsibility for Unavailability

There is a second, and totally independent, reason why we
cannot say that Judge Ahalt clearly abused his discretion. It is
hornbook |aw that a party may not reap the benefit of a potenti al

Wi tness's unavailability if that party bears any responsibility for
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that unavailability. Edward W C eary, McCormickonEvidence 754 (3rd
ed. 1984) observes:
[T]he wtness may be physically present in
court but hi s t esti nony nevert hel ess
unavail able. O course if the unavailability
is by procurenent of the party offering the

hearsay statenent, the requirenment ought not
to be regarded as satisfied.

Lynn McLain, 6 Maryland Evidence 445 descri bes the same principle:

The unavailability nmust not be due to efforts
to prevent the witness fromtestifying.

And see Bartell v. Bartell, 278 M. 12, 22-24, 357 A 2d 343 (1976); Bryantv.

Sate, 207 Md. 565, 587, 115 A 2d 502 (1955); Howdlv.Sate, 62 M. App.

278, 289, 489 A 2d 55 (1985). In dealing with those hearsay
exceptions that require a showi ng that the decl arant be unavail abl e
as a witness, Federal Rule of Evidence 804(a) provides:

A declarant is not unavailable as a witness if
his exenption, refusal, <claim or |I|ack of
menory, inability, or absence is due to the
procurenent or w ongdoi ng of the proponent of
his statement for the purpose of preventing
the witness fromattending or testifying.

Maryl and Rul e of Evidence 5-804(a) simlarly provides:
A statenment wll not qualify under section
(b) of this Rule if the unavailability is due
to the procurenment or wongdoing of the
proponent of the statenment for the purpose of
preventing the wtness from attending or
testifying.
In the Nance setting, of course, the benefit of a show ng of

unavailability flows in the opposite direction. In a Rule 804

setting, the beneficiary of the show ng of unavailability is the
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proponent of the hearsay exception. In a Nance setting, by
contrast, the beneficiary of such a showing is the opponent of the
prior inconsistent statement. The principle, however, is the sane.
As either a proponent or an opponent of hearsay evidence, a party
may not benefit fromthe declarant's unavailability if that party
bear s, even inferentially, any responsibility for t he
unavail ability.

In reviewing discretionary evidentiary rulings, we do not
i npose formal burdens of production or persuasion on what are, by
their very nature, judgnent calls. |If there was in the surroundi ng
circunstances sone support for an evidentiary ruling -- by
reasonable inference, by |l|ogical deduction, by process of
elimnation, by sone even non-verbal sense or "feel" of the trial
mood -- we would not label that ruling as a clear abuse of
di scretion.

In the present case, sever al di fferent intimations,
collectively if not individually, could have given rise to a
perm ssible inference that Tyler, or perhaps his friends and
adherents, bore sone responsibility for Eiland' s unavailability for
Cross-exam nati on.

Tinme was when Tyler and Eiland were, if not exactly Danon and
Pyt hias, at l|east fast friends. Wen they went to the Prince
Ceorge's Plaza Mall together on Decenber 4, 1990, Tyler and Eil and

were already conpanions of |long standing. For sone tine, Tyler,
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stripped of his driving privileges, had turned the use of his
Mercedes over to Eiland. It was Tyler who wanted to go to the nall
on Decenber 4 and it was Eiland who accommbdat ed hi m by serving as
hi s chauffeur. Throughout the several confrontational episodes
with Jay Bias and his friends, Tyler and Eil and presented a united
front. The inference at least raises its head that Ei|land m ght
have resorted to any reasonable neasure, short of convicting
hinself, to keep fromdamaging testinmonially his erstwhile friend.
As at |east a nodest additional makewei ght, Tyler's strenuous
i nsistence on a trial severance dimnished the |ikelihood that he
woul d ever be able to cross-exam ne Eil and. But for the tria
severance, Tyler's determnation to take the stand woul d al nost
certainly have triggered a reciprocal decision by Eiland. In such
an eventuality, Tyler could have cross-examned Eiland with a wll.
When on March 3, 1993, a possible trial recess was in the
offing with an eye to conpelling Eiland's |ive testinony, noreover,
Tyl er strenuously resisted the effort. Judge Ahalt considered and
ultimately chose that course of action. The State was fully
supportive of any device likely to produce Eiland' s |live testinony.
Tyl er, of course, had protected hinself by issuing his ow subpoena
for Eiland to appear as a Ww tness. To what end, it is hard to
figure out. When strategies were being considered, however, to
coerce Eiland to be a witness, Tyler strenuously resisted those
strategies. He went out of his way to point out to Judge Ahalt the

likely futility of even making the effort. A Ionger continuance,
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had Tyl er not opposed it, mght well have turned the tide in favor
of Eiland's live testinony. The inference that Tyler thereby
contributed to Eland's continuing, even if not initial,
unavailability for cross-examnation wuld not have Dbeen
irrational.

There finally loonms the specter of wtness intimdation.
Tyler, of course, was in jail, but his friends and adherents were
not. There is no direct evidence, to be sure, linking the "Tyler
canp" to the alleged intimdation. The apparent victim of the
intimdation would not reveal even that nuch. The process of
elimnation, on the other hand, overwhelmngly pointed in that
di rection. As one party to the trial, Judge Ahalt enjoyed an
infallible vantage point to elimnate hinself as the possible
cul prit. The State, for its part, had everything to |ose and
nothing to gain fromscaring off a key State's witness. [If it was
to be believed that the intimdation actually occurred (and there
was a reasonabl e basis for so believing) Eland would have had no
need to intimdate hinself.

By process of elimnation, whom does that |eave? Tyl er
obvi ously had much to gain. If he had fended off first Eiland' s
live testinony and then the transcript of Eiland' s earlier trial
testinony, Tyler mght have wal ked out of the courtroomw th a not-
guilty verdict. O all the parties with a possible interest in
Eiland's testinony, only Tyler (or Tyler's supporters) had a notive

to derail it.
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Nance took a particularly dim view of wtness intimdation.
It described how one of the turncoat w tnesses, Harris, "had been
approached by one Ernest Barnes, a friend of the third suspect” and
"feared Barnes would retaliate if he testified." 331 M. at 555.
It explained that Harris "was afraid, 'Cause every tinme he [Barnes]
has a problem about two days or a day after sonebody's always
getting beat up or hurt.'" Id. Another turncoat w tness, Brown,

had infornmed the police that a possibl e codefendant had warned him
"You don't know nothing,"” and had further informed the police that
"he was afraid of the nmen he saw.” 331 Md. at 556.

Despite subsequent testinonial denials by the wi tnesses that
t hey had been threatened or that they were "deliberately pretendi ng
to forget the prior events out of fear," 331 Ml. at 557, the Court
of Appeals duly noted, "There was evidence that an atnosphere of
fear and threats of reprisals existed in the interim between the
crime and the trial." 331 Md. at 567. Simlarly, there was
evi dence of such an atnosphere here.

A perm ssible inference could have been drawn by Judge Ahalt
that Tyler, or those supporting him were at least partially
responsible, in one or nore of these various ways, for Eland's
unavailability for cross-exam nation. Tyler, of course, may not
benefit from that unavailability. Under the circunstances, the
decision to admt the evidence was not a cl ear abuse of discretion.

A Responsi ve Conment
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The dissenting opinion argues that Nance v. Sate was not
satisfied in this case in two regards: 1) that Eland's tria
testinmony was not inconsistent with the testinony he gave at his
own trial in Decenber, 1993; and 2) that Eiland was not avail able
for cross-examnation by Tyler at Tyler's trial.

The dissent attenpts to drive a wedge of distinction between

the answer, "I can't renenber,"” and the answer, "I won't say." The
di ssent finds the necessary inconsistency in the |apse of nenory
that it balks at recognizing in the refusal to testify. Wth
respect to the inconsistency inherent in the clainmed |oss of
menory, the dissent reasons:
At its core, nearly all testinony at any

trial is menory testinony. When a w tness

says, "I saw [Jerry] Tyler shoot Jay Bias,"

this means, "I renenber that [Jerry] Tyler

shot Jay Bias." Therefore, if a wtness says

at a second trial, "I can't renenber who shot

Jay Bias," the two answers are inconsistent.

(Footnote omtted.) (Enphasis in original.)

By parity of reasoning, we see the sane inconsistency in the
refusal to testify. Wien the witness at his owm trial said, "I saw
Jerry Tyler shoot Jay Bias," that neant, "I wll testify that Jerry
Tyl er shot Jay Bias." Therefore, if the witness says at a second

trial, "I won't testify that Jerry Tyler shot Jay Bias," the two
answers are simlarly inconsistent.
In terns of the availability of the out-of-court declarant for

cross-exam nation, we see no difference between this case and

California v. Green, 399 U.S. 149, 90 S. C. 1930, 26 L. Ed. 2d 489
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(1970). The sixteen-year-old juvenile, Melvin Porter, was neither
nore nor | ess avail able for cross-exam nation by the defendant in
that case than was Cerald Eiland in this case. Al t hough the
Suprene Court mgjority found it wunnecessary to decide the
admssibility of Melvin Porter's out-of-court declaration given to
the police, Justice Harlan, in his concurring opinion, squarely
addressed the issue and was of the opinion that the witness's

essentially total failure of nenory did not render himunavail abl e

for cross-exam nation. As discussed nore fully supra, United Sates v.
Owens, 484 U. S. 554, 108 S. C. 838, 98 L. Ed. 2d 951 (1988),

adopted Justice Harlan's concurring opinion in Californiav. Green. The

maj ority opinion of Justice Scalia first noted:

Justice Harlan, in a scholarly concurrence,
stated that he woul d have reached the issue of
t he out-of-court statenment and woul d have hel d
that a wtness's inability to "recall either
t he underlying events that are the subject of
an extra-judicial st at enent or previ ous
testinmony or recollect the circunmstances under
which the statenent was given, does not have
Si xth Amendnent consequence. ( Enphasi s
supplied.)

484 U.S. at 558. The Owens nmajority then placed its imprimatur on

Justice Harlan's concurring opinion:

Here that question is squarely presented,
and we agree with the answer suggested 18
years ago by Justice Harlan. "[ T] he
Confrontation Clause guarantees only 'an
opportunity for effective cross-exam nation,
not cross-examnation that is effective in
what ever way, and to whatever extent, the
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defense mght wsh.'" (Enphasis supplied.)
(Enmphasis in original.)

484 U.S. at 559. What substantively can be extracted from a
witness is the sane regardl ess of whether the w tness consistently

answers, "l can't renmenber," or answers "I can't say."

At the nost fundanental |evel, Nance was a policy response to
t he recogni zed and recurring problem of the "turncoat wtness."
When Nance used the phrase "turncoat wtness,” there is no

di sguising the fact that the adjective "turncoat" was used in a
starkly pejorative sense. Pernmeating the opinion was the sense
that a witness's clainmed loss of nenory was frequently feigned
rather than genuine. In no uncertain terns, Nance s response was

that a wlfully uncooperative witness was not going to be all owed

to thwart the trial process by feigning a | oss of nenory.
It would undercut the strategic purpose behind the Nance

opinion for us nowto permt an obstructionist witness, by altering

his nodality of non-cooperation ever so slightly, to conmt the
very testinoni al sabotage that Nance was designed to prevent.

We feel conpelled to nmake one other response to the dissenting
opinion. It properly characterizes a prior inconsistent statenent
of a witness offered for its substantive content as hearsay. It
properly points out that a hearsay statenment, to be adm ssible,
nmust bear adequate indicia of reliability. It points out further

that hearsay is deened to be reliable if it is based upon a "firmy
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rooted" hearsay exception, but that the prior statenment in issue
here is not a firmy rooted exception. The dissenting opinion then
concludes that if the hearsay is not a "firmly rooted" exception,
it my only be deemed admssible if it has "particularized

guar antees of trustworthiness,"” quoting Nancev.Sate, 333 MI. at 560.

It goes on to conclude that the out-of-court statenment here in
i ssue | acks such "particul ari zed guarantees of trustworthiness."

What the dissent overlooks is that M. Rule 5-802.1(a),
codi fying Nance v. Sate, spells out explicitly what those
"particul ari zed guarantees of trustworthiness"” shall be in the case
of a turncoat w tness. Those express guarantees are that the
statenent be one:

(1) given under oath subject to the penalty of
perjury at a trial, heari ng, or other
proceeding or in a deposition; (2) reduced to
writing and signed by the declarant; or (3)
recorded in substantially verbatimfashion by

stenographic or el ectronic means
contenporaneously wth the nmaking of the
statement .

Even if the out-of-court statenent here in issue were, as the
di ssent characterizes it, self-serving, it nonethel ess expressly
passed muster in ternms of its trustworthiness by satisfying both

the first condition and the third condition spelled out by the
Maryl and Rul e and by Nancev. Sate. Putting aside any quarrel the
di ssent may have with whether the threshold conditions of Nance and

the Maryland Rule were satisfied, its distinct quarrel with the
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ultimate reliability of the prior statenment is fraught with dire
inplications. Although it may continue to insist that the prior
statenent was unreliable, it cannot dispute the fact that the
statenent satisfied fully the only guidelines spelled out by both
Nance and the Maryland Rule. If the dissent were correct,
therefore, in its assertion that earlier trial testinony, such as
t hat in this case, | acks particularized guarantees of
trustworthiness, it would anmount to a declaration that the decision
of the Court of Appeals in Nancev.Sate and Ml. Rule 5-802.1(a) are
bot h unconstitutional under the Confrontation C ause of the Sixth
Amendnent. W do not agree that that is the case.

The dissenting opinion also relies heavily on the Suprene
Court decision of Douglasv. Alabama, 380 U.S. 415, 85 S. C. 1074, 13
L. Ed. 2d 934 (1965), which we find to be conpletely inapposite.
I n Douglas, a witness invoked the privilege against conpelled self-
i ncrimnation. The invocation of the privilege was apparently
proper although the Douglas deci si on does not hinge on that fact.
The prosecutorial tactic which the Suprenme Court condemmed was the
reading of an earlier statenment given by the w tness, sentence-by-
sentence, followed intermttently by the question, "D d you nake
that statenent?" The nodality for revealing the substance of the
statenent to the jury consisted exclusively of the prosecutor's

questions, which nodality the Suprene Court condemmed as being
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"under the guise of cross-examnation to refresh Lloyd' s
recollection.” 380 U S. at 416.

By contrast, there was no such subterfuge in the present case.
Eiland's earlier sworn testinony at his separate trial was formally
and overtly offered and received for its substantive content.
There was no subterfuge enployed. In the present case, noreover,

there is no hint of inpropriety in asking questions of one who

i nproperly refuses to answer. As the post-Douglas cases of United

Satesv. Hearst, 563 F.2d 1331 (9th Cr. 1977), and United Satesv. Beechum,

582 F.2d 898 (5th Gr. 1978), nmke clear, there is a critica
di stinction between the inpermssible continued questioning of one
who properly invokes the privilege against conpelled self-
incrimnation and the perfectly perm ssible continued questioning
of one who inproperly invokes the privilege or otherwi se refuses to
answer .

An Alternative Rationale

As we acknowl edged at the very outset of this opinion, our
overriding purpose is, in the spirit of Nancev. Sate, 331 M. 549,

629 A 2d 633 (1993), to prevent an undisputed "turncoat" from
mani pul ati ng and i npedi ng the processes of crimnal justice. As we

further acknow edged, our approach would be to take the basic
princi ples and axi ons announced by Nance and then, construing Nance
liberally to serve its salutary purpose, to "push out the envel ope”

to explore the limts of Nanceg s logic. W think we have done so
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pl ausi bl y. For the benefit, however, of those who m ght be
tinorous at probing the outer limts of a principle's logic, we
offer an alternative and nore nodest rationale which does, in our
j udgnent, also serve to sustain the conviction in this case.

The dispute over the admssion of Eiland's earlier trial
testinony, when reduced to its essence, is not a dispute involving
the great bulk of that testinony at all, but only one concerning a
very small, albeit critically inportant, fragment of it. That
changes the focus of our analysis as we zero in on the only part of
the disputed trial transcript that really matters. The rest is
dross. Eiland s trial testinony, to be sure, consisted of a ful
narrative account of all of the events of the afternoon of Decenber
4, 1990, leading up to the shooting of Jay Bias. Alnost all of
that testinmony was, when introduced at the appellant's trial
redundant, cumul ative, and undi sput ed. What Eiland had to say
about the prelimnary confrontation at the Prince Ceorge's Plaza
Mal |, about the drive that he and Tyl er nade across the parking | ot
in the Mercedes driven by Eiland, and about pulling up in the

adj acent |ane beside the Toyota occupied by Jay Bias, Andre

Canpbel I, and Tydus Mathis, was indistinguishable fromthe sworn
trial testinony given by the appellant Tyler hinmself. It matched,
noreover, in every significant detail the testinony of Andre

Canpbel | and Tydus Mathis. It added nothing to the State's case.
The accounts of Eiland and of Tyler only diverged when they

canme to the last split second before the shooting. Each clained
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total surprise when the other unexpectedly opened fire at the

Toyota. It was only on this question of identifying who fired the

nur der weapon that Andre Canpbell and Tydus Mathis were of little

hel p, because they had both ducked down a split second before the
gun was fired. Shorn, therefore, of its insignificant detail

Eiland's testinmony from his own trial, when offered at the
appellant's trial, established only one critical fact--the

identification of the shooter. Canpbell, Mathis, and the appell ant

Tyl er hinself had al ready established the fact that the universe of
eligible gunnen consisted of only two candi dates, the appell ant
Tyler hinmself and Eiland. The nub of +the case was the
identification of the crimnal agent.

What the transcript from the wearlier trial actually
represented, as a content-neutral algebraic term was third-party
evidence of a pretrial (extrajudicial) identification. Eiland had
been a witness to a shooting. He was able to identify the shooter.
In a pretrial (extrajudicial) setting (nmeaning sonme forum other
than and prior to the trial of this case), he identified the
shooter. The nodality of the identification was by nam ng Tyl er
rather than by pointing a finger at himor at his photograph, but
that is a distinction without a difference. He knew Tyler by nanme
and a sel ection process was unnecessary to the identification.

Eiland was, noreover, present in the courtroom at the
appellant's trial and available to be called as a witness by the

appel lant, had the appellant chosen to do so. The third-party
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witness to Eiland's pretrial identification of the appellant was,
i nstead of the policeman who is nost often cast in the role, the
court reporter from the earlier trial or the trial transcript
itself. Wth only these inconsequential differences fromthe nore
garden-variety or paradigmatic identification scenario, the
evidence in issue was, when reduced to al gebraic terns, evidence of
a pretrial identification. A single event nmay be viewed through
many prisns, but however else we may characterize what he did,
Eil and had identified the gunman as Tyl er.

For the law controlling the adm ssibility of evidence of a
pretrial identification, offered as substantive proof of guilt, we
turn to Nancev.Sate. Nance is not a nonolithic opinion dealing with
a single evidentiary phenonenon. It deals, rather, with three
partially related but distinct evidentiary phenonena. It analyzes
each separately: 1) extrajudicial identifications, 331 Ml. at 560-
64, 2) prior inconsistent and witten statenents given to the
police, 331 Ml. at 564-69, and 3) prior inconsistent statenents
given to a grand jury or in sonme other formal procedure, 331 M. at
569-71. Though partially overlapping, the guidelines established
by Nance for the admssibility of these respective types of evidence
are distinct.

The unusual aspect about the evidence of pretri al

identification now before us is that it is subject to analysis in

nmore than one way--either as an instance of Nance s first
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evidentiary phenonmenon, a pretrial identification; or as an
instance of Nance s third evidentiary phenonmenon, prior sworn

testinony. Because the guidelines for admssibility are different
for those respective evidentiary phenonena, the evidence in issue
m ght arguably qualify under one framework of analysis even if it
fails to qualify under another.

A critical difference between the two frameworks of analysis
is that Eiland's pretrial behavior, viewed as prior testinony,
woul d require a conclusion that at the appellant's trial Eiland
have given testinony inconsistent with his earlier pretrial
declaration; Eiland' s pretrial behavior, viewed as evidence of an
extrajudicial identification of the shooter as Tyler, by contrast,
woul d encounter no such requirenent of inconsistency.

Nance i s clear that evidence of an extrajudicial identification

is adm ssible as long as the out-of-court declarant is present at
trial and subject to cross-exanm nation. No present testinony at
all, let alone inconsistent present testinony, is required. Such
evidence is not only admssible but is sufficient, in and of
itself, to sustain a conviction

It is well settled in Maryland that a court
may admt, as substantive proof, evidence of a
third party testifying as to an extrajudicial
identification by an eyew tness when nade
under circunstances precluding the suspicion
of unfairness or unreliability, where the out-
of -court declarant is present at trial and
subj ect to Cross exam nat i on. An
extrajudicial identification is sufficient
evidence of <crimnal agency to sustain a
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conviction, even though the declarant is
unable to identify the accused at trial.
(Gtations omtted).
331 Md. at 560-61.
Nance speaks of "[a]nple authority support[ing] the adm ssion

of an extrajudicial identification even where the witness recants

at trial."” 331 Ml. at 562. It cites with approval United Satesv.

Elemy, 656 F.2d 507, 508 (9th Cr. 1981) (Rule enacted to renedy
probl em where before trial witness identifies the defendant and
t hen, because of fear, refuses to acknow edge his previous
identification) and Peoplev. Malone, 193 M ch. App. 366, 483 N W2d
470, 471-72  (1992) (Extraj udicial identification admtted
substantively even though witness refused to acknow edge it at

trial). See also United Sates v. Marchand, 564 F.2d 983, 996, (2d Cr.

1977); United Satesv. O'Malley, 796 F.2d 891, 898-99 (7th G r. 1986).
How far does the fact of identification go? An extrajudicial
identification, by its very nature, inevitably has sone substantive
content. The witness does not identify the culprit sinply as "a
human being” or as "sonmeone he had seen before." Such evidence
woul d be neaningless. The act of identification | abels the person

identified as the crimnal agent in the case under investigation.
I n Nance, what was found to be adm ssible were the extrajudicial

identifications by two witnesses, identifying the defendants Nance

and Hardy "as those responsible for Aaron Carroll's nurder." 331
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Md. at 564. I|n Basoffv. Sate, 208 Ml. 643, 119 A 2d 917 (1956), the

adm ssi bl e evidence of the extrajudicial identification was that an

abortion victimidentified the defendant as the abortionist. I n

Judyv. Sate, 218 Md. 168, 146 A 2d 29 (1958), the adm ssi bl e evidence

of the extrajudicial identification was of the defendant as the

crimnal agent who attenpted to commit an arned robbery. | n Proctor

v. Sate, 223 Md. 394, 164 A 2d 708 (1960), the adm ssi bl e evidence of

the pretrial identification was also of the defendant as one who

assaulted the victimwith intent to rob. | n Johnsonv. Sate, 237 M.

283, 206 A 2d 138 (1965), the evidence of extrajudicial

identifications was that by two victinms who identified the three

def endants as the arned robbers in that trial for arned robbery.

To counter the possible argunents that the identification of
the other man in the car with Eiland was not in dispute and that
the word "identification,” as a termof art, refers only to the
procedural exercise of selecting one person, on the basis of

physi cal appearance, froma group of possibilities, we refer again
to Nance. In Nance, the "identification" in issue did not involve
the classical weighing of reliability factors versus the risk of

m sidentification as in Nelv.Biggers, 409 U.S. 188, 93 S. . 375, 34

L. Ed. 2d 401 (1972), or Mansonv. Brathwaite, 432 U.S. 98, 97 S. C.

2243, 53 L. Ed. 2d 140 (1977). It was the sinple nam ng, by the

two witnesses to a nmurder, of two known persons as the nurderers.
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That the word "identification" connotes nore than a nere sel ection
process was made cl ear by Nance
Harris and MCormck twice repeated their
identifications, once in signed statenents and

once under oath in a proceeding before the
grand jury. (Enphasis supplied.)

331 Md. at 563. The signed statenments and the grand jury testinony
i nvol ved, as the nodality of identification, only the nam ng of
Nance and Hardy, and not the selecting of themor their photographs

froma group. On the basis of extensive case law, in Maryland and
el sewhere, these "identifications" were properly received as
substanti ve evi dence:

View ng these facts in light of the cases from
Maryl and and other jurisdictions cited above,
we conclude that the trial court properly
admtted, as substantive evidence of quilt,
t he out - of - court identifications of
Petitioners as those responsible for Aaron
Carroll's murder. (Enphasis supplied.)

331 Md. at 564.

An identification, noreover, may be nade in a courtroom as
readily as in a police station. GCited with approval by Nance 331
Ml. at 563, was the opinion of the Suprene Court of California in
Peoplev. Lucky, 45 Cal .3d 259, 247 Cal. Rptr. 1, 753 P.2d 1052 (1985).

In that case, a critical factor was that the identifying wtness,

as in this case, reiterated (or iterated) the identification under
oath at a judicial proceeding. As Nance summarized the California

hol di ng:
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The California court held that a repudiated
identification my form the Dbasis for
conviction if it was reiterated by the w tness
under oath at a prelimnary exam nation or
other judicial proceeding, and there was
evidence from which the factfinder could
credit the wwtness's prior testinony over his
or her failure to confirm the extrajudicial
statenents at trial. (Enphasis supplied.)

331 Md. at 563.

Much of the case l|law explaining why an extrajudicial
identification is, subject to certain conditions, admssible as
substantive evidence stresses the self-evident truismthat nenory
is fresher at an earlier tine than at the later trial, and that the
earlier identification, perforce, is nore likely to be reliable
than the later. That rationale, of course, is inapposite to the
present case. There is, however, an additional rationale for
admssibility, that is here pertinent. Nance quoted with approval,
331 Md. at 562-63, from the opinion of the Suprene Court of
Virginia in Nibblet v. Commonwealth, 217 Va. 76, 225 S.E. 2d 391, 394
(1976) :

[ TIhe nmenory of a witness may fade . . . . It
is also not beyond the realm of possibility
that an identifying witness may be inhibited

by threat or intimdation from nmaking a
positive in-court identification.

Bedford v. Sate, one of the primary authorities on which Nance
relied, also recognized this additional rationale. Nancef | eshed

out nore fully what Bedford had suggest ed:
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This Court in Bedford, supra, 293 Md. at 178, 443
A 2d 78, also inplicitly recognized the

possibility of wtness intimndation: "The
failure nmay be explained by | oss of nmenory or
other circunstances." Anbng _such ot her

circunst ances are threats and fear of
retaliation. (Enphasis supplied.)

Bedford v. Sate est abl i shed i ndi sputably that |ater inconsistent

trial testinony is not a prerequisite to the admssibility of a
pre-trail identification. An elderly couple, aged eighty and
seventy-seven, were the victins of a daytinme housebreaking of their
home and of arned robbery at hatchet point. Each, independently,
sel ected a phot ograph of Bedford as a picture of "the individual
who had robbed them™"™ 293 Ml. at 174. Having earlier failed to
identify Bedford at a pre-trial hearing, neither victimwas even
asked to attenpt an identification at trial. The subject of
identification was not raised in the trial testinony of the victins
and there was no theoretical possibility of an inconsistency
between their trial performances and their pre-trial perfornmances.

The testinony of a policeman that each victim had on an

earlier occasion selected a photograph of Bedford and indicated

that he was the robber was the only evidence in the case bearing on

Bedford's crimnal agency. Not only was the evidence adm ssi bl e;
it was sufficient, standing alone, to support the verdicts of
guilty for daytine housebreaking and for two arnmed robberies. The

Court of Appeals, 293 MI. at 176-77, quoted with approval from

Johnsonv. State, 237 Md. 283, 291, 206 A 2d 138 (1965):
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We hold therefore that where, as here, the
identifying victinse or eyewtnesses were
present and subject to cross-exam nation, the
testinmony of the police officer as to the
extrajudicial identifications was adm ssi bl e.

Even where wtnesses do not make a
courtroomidentification of the indictees, an
extrajudicial identification is adm ssible as
evi dence over an objection that it is not the
best evi dence.

The Bedford opinion also quoted, wth approval, the Suprene

Judi ci al

Court of WMassachusetts in Commonwealth v. Torres, 367 Mass.

737, 739, 327 N.E. 2d 871 (1975):

Even if the witness does not identify the
defendant in his or her testinony at trial
any pre-trial identification of the defendant
by that witness in constitutionally proper
ci rcunst ances shoul d be given probative val ue.
See Clemensv. United Sates, 408 F. 2d 1230, 1242-1243
(D.C. Gr. 1968), ceat.den. 394 U. S. 964 (1969);
W gnore, Evidence (Chadbourn rev.) § 1130
(1972). Al though the probative value of any
evidence of such identification is for the
jury, that evidence, if believed, tends to
prove that the defendant was the perpetrator
of the crine. The trend of decisions is to
permt such evidence to be introduced.

Bedford's hol di ng was cl ear:

W hold that an extrajudicial photographic
identification of an accused is sufficient
evidence of his crimnal agency to support a
conviction, notw thstanding the fact that the
victim may be unable to identify him at the
time of trial.

293 Md. at 185

A wtness (Eiland) to the nmurder of Jay Bias nmade a pre-trial

(at his own earlier trial) identification of the nurderer

as the
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appellant Tyler. As long as Eiland was available to be called as

a witness by the appellant, a third-party (court reporter, trial

transcript, etc.) would be permtted, under the authority of Nance

and Bedford, to testify as to that wearlier identification as
substantive evidence of the appellant's guilt. This would be true
whether Eiland 1) took the stand and confirnmed his earlier
identification of Tyler, 2) took the stand and repudi ated that
earlier identification, 3) took the stand and deni ed ever having
made the earlier identification, 4) took the stand and clained a
| oss of nmenory as to the shooting, 5) took the stand and refused
to discuss the identification of the gunman, or 6) was not even
called to the stand.

Qur_Hol di ng

Under review is the discretionary evidentiary ruling that the

hearsay be admtted. Uilizing, as we have done, two separate
aspects of Nancev.Sate and two respective framewor ks of analysis, we

hold that there was no cl ear abuse of discretion.

"The Light That Fail ed"

The appellant conplains generally, wthout reciting any
particul ar doctrinal basis, about the 18-day postponenent in the
effort to conpel Eland to testify. Qur earlier discussion
subsunes this issue. Judge Ahalt used every device available to
him to obtain the live testinony of Eiland. Far from doing

anything to place the appellant at a disadvantage, Judge Ahalt
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extended hinself to avoid the very hearsay problem of which the
appellant now conplains. It is wunnecessary to add that the
appel Il ant has not even alleged any resulting prejudice.

The Legal Sufficiency of the Evidence

At the express direction of the appellant, it is urged that
the evidence was not legally sufficient to have permtted Judge
Ahalt to submt the case to the jury. W do not agree. Several
W tnesses testified to the argunent that took place between Tyl er
and Jay Bias when Tyler believed that Bias had been flirting with
Tyler's wife, Shaunelle, as she was working at Kay Jewelers in the
Prince CGeorge's Plaza Mall. As the two argued, Tyler was heard to
threaten to "cap"” Jay Bias.

Two passengers in the vehicle wherein Bias was Kkilled
testified that as they were driving from the parking lot of the
mal |, the Mercedes containing Tyler and Eiland cane racing up
beside themat a rapid speed. Although neither could say which of
the two occupants of the Mercedes fired the lethal shots, they
could testify that Eland was the driver and that Tyler was in the
passenger seat. They saw Tyl er, noreover, "reaching down towards
his leg on the right side" just before the shots were fired. The
prior testinmony of Eiland that was received in evidence stated
unequi vocally that Tyler was the shooter. The evidence was
abundant to have permtted the jury to conclude beyond a reasonabl e

doubt that Tyler was guilty as charged.



- 86 -

The Aiding and Abetting |Instruction

Tyl er objected to the jury's having been instructed that Tyler
could be convicted as an aider and abetter even if the jury did not
beli eve that he was the shooter. He does not now argue that the
instruction given was not an accurate statenent of the |aw
Nei t her does he argue that, in the abstract, it was not supported
by the evidence in the case.

He makes, rather, two bald assertions to the effect that the
State was estopped from relying on a theory of guilt based on
aiding and abetting. He asserts that the State, in opening
statement to the jury, conceded that Tyler was not an aider and
abetter. That is hardly the case. The State was recounting for
the jury its expectation that the evidence would show that Tyl er
was the actual gunman. Even if the jury had believed Tyler's
testinony that it was Eiland, and not he, who fired the fata
shots, the jury would not have been precluded fromconvicting Tyl er
as an aider and abetter. The State's expectation, articulated in
opening statenent, that it could prove a greater |evel of
bl anewor t hi ness woul d not preclude the appellant's being convicted

at a lesser level of blameworthiness, should the jury find
partially in his favor. In Whitev.Sate, 11 M. App. 423, 430, 274
A.2d 671 (1971), we explained the non-binding effect of an opening

statenent in a crimnal case:

Maryland is clearly in line with this
majority position that the office of "an
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opening statenent in a crimnal prosecution is
to apprise, with reasonabl e succinctness, the
trier of facts wth the questions invol ved and
what the State or defense expects to prove, so

as to prepare said trier of the facts for the
evidence to be adduced . . . and it generally

has no binding force or effect."” Clarkev. Sate,
238 Md. 11, 19-20.

The appellant's second estoppel theory seens to be based in
col l ateral estoppel, though he never nentions the phrase. Defense
counsel represented to Judge Ahalt that at the first trial of Tyler
and Eiland together, it was Ei|land who was convicted of having been
the aider and abetter. The actual verdict against Ei|land, however,
was sinply that he was guilty of nurder in the second degree.

Even if it were otherw se, however, the verdicts of guilty
agai nst both defendants were reversed and hardly represented,
therefore, "a valid final judgnment." Butlerv.Sate, 335 Md. 238, 253,
643 A 2d 389 (1994). There is the further inpedinent that
collateral estoppel requires a material finding of fact "in one's
favor." Any decision at the first trial to the effect that Eiland
was the less guilty of the two and that Tyler, therefore, by a
process of elimnation was the nore guilty of the two, was hardly
a finding in Tyler's favor. The appellant is, in effect, arguing
t hat, once having been found guilty of murder in the first degree,
col l ateral estoppel would bar him follow ng reversal and remand,
fromever being found guilty of nurder only in the second degree.

Since the appellant is invoking, noreover, an allegedly

preclusive effect of the verdict in his own (and Eiland' s) first
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trial for the very sane offense, it is not, by definition, an
occasion for collateral estoppel analysis. [In any event, we are
not going to try to construct either a collateral estoppel argunent
or a direct res judicata argunment, even for the purpose of then
refuting it, on the appellant's behalf that he has not even
partially made for hinself.

The Plaintive Cry of "Plain Error"

We may consider the appellant's fifth and sixth contentions
together for the sanme overarching, if sonetines neglected,
principle of appellate reviewis dispositive of both. In his fifth
contention, the appellant clains that Judge Ahalt commtted plain
error ininstructing the jury on first-degree murder. In his sixth
contention, the appellant clains that Judge Ahalt commtted plain
error in not instructing the jury that its verdict nust be
unani nrous. We have no idea whether there is substantive nmerit in
ei ther contention and we are not about to take the time or trouble
to find out for the obvious reason that no objection was nade to
ei ther instruction. There is, therefore, nothing preserved for
appellate review M. Rule 4-325(e).

The appellant asks us to exercise our discretion by way of
noticing "plain error." We decline. The rule is that an
objection, to be considered on appeal, nust be preserved. e
admoni sh the defense bar that we are not about to allow the

exception to swallow the rule.
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The Rel evance of a Modtive

Tyl er objects to the fact that M chael MCutchen, the nanager
of Kay Jewelers, was permtted to testify that, as he was ejecting
Tyler fromthe jewelry store followng Tyler's outburst of anger
toward his wife, Shaunelle, Tyler was heard to say that "he was
willing to go back to jail over the situation.” Tyler objects on
the ground that this testinony was irrel evant.

Far from it. Whenever a nurder occurs, the instinctive
gquestion on everyone's lips, detective and juror alike, is, "Wo
had a notive?" Tyler's outburst of jeal ous anger over Jay Bias's
perceived or imagined attention to Shaunelle was the clear and
undi sputed notive for the nurder of Jay Bias a few mnutes
thereafter. Mchael McCutchen's testinony hel ped to establish the
hi gh I evel of that jeal ous anger.

The appel |l ant seens to be operating under the assunption that
t he rel evance nust be established by McCutchen's testinony al one.
That is not the case. The establishing of the jeal ous anger cane
fromthe conbined testinony of McCutchen, Tydus Mathis, and Andre
Canpbel | . Jay Bias and Canpbell were just |eaving Kay Jewel ers
when Tyl er wal ked in. Tyler apparently believed that Shaunell e had
been flirting with Bias. A turbulent argunent ensued between Tyl er
and Shaunelle, culmnating in Tyler's hurling a stapler at her. It
was at that point that the manager, M chael MCutchen, intervened

and directed Tyler to |eave the store. It was as he was | eaving



- 2 -

that Tyler vented that "he was willing to go back to jail over the
situation.”

| medi ately outside the store, the first confrontation
occurred between Tyler and Jay Bias. The subject matter of the
confrontati on was indi sputably Shaunelle. Tyler challenged Bias to
"come on outside, we can take care of this outside." Thei r
respective friends broke up that immediate confrontation, but
Campbel | renmenbered, as he and Bias were | eaving the scene, a voice
saying "I will cap you."

The testinony in issue was an integral part of the episode
that supplied the motive for the killing. The testinony was
properly ruled to be adm ssible.

Evidentiary lrrel evance

Tyler's final contention is that Judge Ahalt erroneously
refused to permt Tyler's nother, Yvonne Tyler, to answer the
question, "During the entire tine that he has been your son, have
you ever known himto carry a weapon?" Although the appell ant has
failed to proffer what the nother's answer woul d have been, we w ||
on this occasion give himthe benefit of the doubt and assune that
his nother's answer woul d have been that she had not known her son
to carry a gun

Al t hough there may be a nunber of reasons why the answer
sought to be elicited mght properly be ruled to be irrelevant, it

suffices to point out that no proper foundation was laid for the



not her's testinony. Tyler had been living wth his wfe,
Shaunel l e, for at |least three years. She was permtted to testify
that during those three years, Tyler had not possessed a gun.
There was no foundation laid as to the degree of contact between
Tyler and his nother or the basis for the nother's know edge that
he did not carry a gun, if that indeed woul d have been her answer.

In any event, recognizing the wi de discretion vested in the
trial judge to rule on such evidentiary matters as rel evance, we
see no abuse of discretion in this case.

JUDGVENTS AFFI RVED,
COSTS TO BE PAI D BY APPELLANT.

Concurring Opinion by Mirphy, J.:

| concur in the judgnent and woul d not change one word in the
majority's analysis of every issue except the adm ssibility of
Eiland's testinony. | would, however, add the follow ng reasons
why (1) Eiland's testinony at his trial was inconsistent with his
refusal to answer any questions in this case, and (2) the
introduction of Eland's prior testinony did not violate
appellant's right of confrontation.

An assertion may be express or inplied. There is evidentiary

significance in an inplied assertion. 1n re Devon T., 85 M. App.
674, 696-697 (1991). In this case, we have Eiland' s express
assertion, "I cannot answer." \Wen Eiland testified at his trial,

he made the inplied assertion, "I can answer." Those conflicting



assertions establish the inconsistency required to trigger the
Nance exception to the rule agai nst hearsay.!?
The confrontation clause guarantees only an opportunity for

effective cross-exam nation. Pennsylvania v. Rtchie, 480 U S. 39,

53 (1987). The trial judge did not prohibit either side from
questioning Eiland. W nust assune that Eiland' s response to each
gquestion woul d have been "I can't answer." There is, however, no
constitutional right to a truthful answer.

There may be cases in which the right of confrontation is
viol ated because a wtness - hearsay declarant contumaciously
refuses to answer the defendant's questions. Whet her the
confrontation clause was violated, however, depends on the
i nportance of both the question and the answer. How a witness -
declarant reacts to the question is always of consequence to the
assessnment of that person's credibility. If what the w tness -
declarant would answer is of no consequence whatsoever, the
confrontation clause is satisfied when the defendant has the
opportunity to ask questions of the contunmacious wtness -

declarant in the presence of the jury.

11 do not agree with the proposition that any concessions
made by the State during reargunent prohibit our reliance on the
theory of adm ssibility set forth in this opinion. W are not
required to accept the State's concession that an appellant is
entitled to a new trial. Moten v. State, 100 M. App. 115, 118
(1994), cert. granted, 336 Md. 405 (1994). W should not reverse
a conviction nmerely because, during argunent or reargunent, the
State appears to abandon a correct theory of admssibility in
favor of an incorrect one. Trial judges -- and internediate
appel l ate courts -- can be right for the wong reason. State v.
Breeden, 333 Md. 212, 227 n.5 (1993).




In this case, the right of confrontation was satisfied when
appel lant was permtted to question Eiland in the presence of the
jury. The jurors were in position to observe Eiland' s deneanor as
he reacted to the questions. Through abl e counsel, appellant had
a full and fair opportunity to ask questions in support of his
argunent that Eiland' s prior testinony was as worthless as his "
can't answer" responses. Such an opportunity is all that the

confrontation clause guar ant ees.

Di ssenting Opinion by Wlner, C J.:

For the reasons so well stated by Judge Mylan in his
maj ority Opinion, this is a "hard case." We nust be careful,
however, that we do not allow a hard case to nake bad |aw. I
cannot join the majority because | believe that it is stretching
the law in an unwarranted manner —in a manner that wll affect
t housands of other cases —sinply to avoid what it perceives to be
an unfairness to society in this one case. | wite separately not
because | necessarily disagree with Judge Sal non's dissent, but

because | do not believe it necessary to reach the Constitutional



issue or the 1issue of whether Eland was "available" or
"unavai |l abl e" as a w tness.

Thi s appeal was reargued en banc in order to give the parties
an opportunity to explain their theories and explicate the facts
underlying those theories to the entire Court. The reargunent
served to clarify, and greatly narrow, the conpeting positions.
The State conceded that Eiland's refusal to answer questions put to
him at Tyler's trial was not based on any actual inability,
physical or nental, to answer the questions, but represented sinply
his unwi | Iingness to answer those questions. That concession is a
legitimte one. It is the only reasonable inference that can be
drawn fromthe record and was the necessary underpinning for the
court's finding of contenpt.

The State also acknow edged that Eiland's recorded trial
testinony was not evidentially inconsistent with anything he said
at Tyler's trial. That acknow edgenent necessarily served to
wi t hdraw or negate any contention that the earlier testinony was
adm ssi ble because of its quality as a prior inconsistent
statenment. These two concessions effectively destroy the nmajor
prem se for Judge Murphy's concurring opinion.

On the basic hearsay level, the State's position now rests
entirely on the view that Nance v. State, 331 M. 549 (1993),
shoul d be read to permt a prior recorded statenment of a witness to
be admtted as substantive evidence even if that statenent is not
inconsistent wwth the witness's trial testinony.

| do not read Nance as supporting that position; nor can |

find any other applicable hearsay exception, at |east under the



ci rcunstances of this case. For that reason, | would declare the
recorded statenent inadm ssible under the State hearsay rule and
not reach the confrontation i ssue or the question of whether Eiland
was avail able or unavailable at Tyler's trial.

No one even suggests that Eiland's recorded trial testinony
was not hearsay. It was, in the words of Mi. Rule 5-801(c), "a
statenment, other than one nade by the declarant while testifying at
the trial or hearing, offered in evidence to prove the truth of the
matter asserted.” To be admssible, therefore, it nust fall within
at | east one of the recogni zed exceptions to the hearsay rule. The
statement was not offered, and its admssibility cannot be
justified, under any of the express exceptions fornerly recognized
as part of Maryland common | aw that are now contained in Ml. Rules
5-803 or 5-804. Nor can it be regarded as adm ssible under the
"catchall" exceptions stated in Rule 5-803(b)(24) or 5-804(b)(5).
Assum ng that those broad exceptions existed at common |aw, the
court made none of the requisite findings sufficient to justify
adm ssi on under those provisions.

As noted, the State seeks to sustain adm ssion of the
statenent solely upon an expanded readi ng of Nance.

Nance addressed the problem of three wtnesses who (1) prior
to trial, had nade photographic identifications of Nance as one of
t he persons who shot the victim (2) also prior to trial had given
witten statenments to the police and testinony to a grand jury
nam ng Nance as one of the killers and describing the circunstances
surroundi ng the shooting, but (3) at Nance's trial, repudiated both

the identifications and the recorded statenments.



The Court of Appeals treated the identifications and the
broader pretrial statenents separately. Wth respect to the
pretrial identifications, the Court relied on cases such as Bedford
v. State, 293 M. 172 (1982), and hel d:
"It is well settled in Maryland that a court
may admt, as substantive proof, evidence of a
third party testifying as to an extrajudici al
identification by an eyew tness when nmade
under circunstances precluding the suspicion
of unfairness or unreliability, where the out-
of -court declarant is present at trial and
subject to cross-exam nation. [citations
omtted] An extrajudicial identification is
sufficient evidence of crimnal agency to
sustain a conviction, even though the
declarant is unable to identify the accused at
trial."

331 Md. at 560-61.

In Bedford, the defendant was charged with the arnmed robbery
of two elderly victins. The victinms provided a description of
their assailant, assisted the police in preparing a conposite
pi cture, and subsequently nade a photographic identification of the
def endant Bedford. At a |ater suppression hearing, however, they
were unable to nake an identification, and, as a result, they were
not even asked to identify Bedford at trial. The pre-trial
phot ographic identification was admtted into evidence in default
of such testinony and apparently fornmed the principal basis of
Bedford's conviction. The issue before the Court of Appeals was
whet her the conviction could rest on that pre-trial identification,
in light of the victins' inability to mke a judicial
identification. Inplicit in that issue was the assunption that the

pre-trial identification was adm ssible as substantive evidence.



Bedford, as confirnmed in Nance, is instructive in two
interrelated respects. The first has to do with reliability. The
extrajudicial identification was ruled adm ssible as substantive
evi dence and decl ared sufficient to sustain the conviction because
(1) it was made under circunstances "precluding the suspicion of

unfairness or unreliability,” and (2) notw thstanding their |ater
inability to make an identification, the witnesses were in court
and subject to cross-exam nation. The second point of interest is
that, in Bedford, though not in Nance, the presuned adm ssibility
of the pre-trial identification did not depend on any recantation
by the wtnesses or on the pre-trial identification being
inconsistent with any testinony given at trial. There was, in
fact, no recantation or inconsistency in Bedford. The pre-trial
assertion was admtted on nuch the sane basis as a past
recol l ection recorded, and, indeed, both situations are now treated
together in Ml. Rule 5-802.1

In this regard, Rule 5-802.1(c) essentially codifies the Nance
and Bedford holdings. It provides, in relevant part, that a
statenent that is one of identification of a person nade after
perceiving the person is not excluded by the hearsay rule if the
declarant is a witness who testifies at trial and is subject to
Cross-exam nation concerning the statenment. Inplicit in the rule,
t hough not expressly stated in the text, is the prerequisite that
the identification be nmade under circunstances precluding the
suspicion of wunfairness or wunreliability. That gloss is
necessarily inposed by Rule 5-403, allowing the exclusion of

ot herwi se adm ssible evidence if the probative value of that



evidence is substantially outweighed by the danger of unfair
prej udi ce.

The second aspect of Nance concerned the witten statenents
made by the three witnesses to the police and, eventually, to the
grand jury. Those statenents, the Court noted, "were repudi ated at
trial."” 331 Md. at 564. In nost instances, the repudi ati on was
clear and direct. The issue was whether Maryl and woul d continue to
adhere to what had becone a mnority view that such inconsistent
statenments were adm ssible only for inpeachnment purposes. The
entire discussion by the Court was in the context of prior
i nconsi stent statenents, as was its ultimate holding. At 569, the
Court stated its conclusion thusly:

"W hold that the factual portion of an
i nconsi st ent out - of -court st at enent IS
sufficiently trustworthy to be offered as
substantive evidence of guilt when the
statenent is based on the declarant's own
knowl edge of the facts, is reduced to witing
and signed or otherwi se adopted by him and he
IS subject to cross-examnation at the tria
where the prior statement is introduced."”

That limtation is also explicit in Rule 5-802.1(a), which
effectively codified the Nance hol di ng.

The teachi ng of Nance and Bedford, as currently expressed in
Rule 5-802.1 is this: To the extent that the prior out-of-court
statement is sinmply one of identification, it need not be
i nconsistent with any testinony given by the declarant at trial,

but it nust have been nmade under circunstances negating any

suspicion of wunfairness or wunreliability. To the extent the



earlier statenent concerns matters other than identification, it
nmust be inconsistent with the declarant's trial testinony.

Regrettably, in this case, the State fares poorly in both
aspects. To the extent that Eiland's own trial testinony
constitutes an identification of Tyler as the actual killer, that
testinony was certainly not given under circunstances precluding
t he suspicion of unreliability. Eland was on trial for nmurder; in
his first trial, he had been convicted of second degree nurder and
use of a handgun and had been sentenced to prison for 30 years.
There was never nuch dispute that one or the other of themfired
the fatal shots, so the only reasonable hope that Eiland could
possi bly have of escapi ng another conviction was to place all of
t he bl ane on Tyler, which is what he succeeded in doing. The fact
that his testinony was under oath hardly suffices to wash away t hat
conpel ling incentive to accuse Tyler. The identification aspect of
his trial testinmony was therefore i nadm ssible because it was given
under circunstances nine nonths pregnant with the suspicion of
unreliability.

That same unreliability would doom the penunbral aspects of
his testinmony as well, but even if it did not, | can find no
warrant whatever for extending the second holding of Nance to
i ncl ude non-inconsistent statements. There is nothing in Nance to
suggest such an extension, and there is nothing in Rule 5-802.1 to
suggest it. Indeed, were we to construe either Nance or the rule
in such an extended manner, we would be creating a new, independent
hear say exception out of whole cloth, barely a year after the Court

of Appeals, on the heels of a five-year effort by its Standing



Commttee on Rules of Practice and Procedure, conprehensively
rewote the law of evidence in this State. W would, in addition,
be creating a very serious Constitutional confrontation issue, at
least in crimnal cases. Because the State has rightly
acknowl edged that there was no inconsistency here, those aspects of
Eiland's trial testinony not relating to identification of Tyler
were al so i nadm ssi bl e.

It is for these reasons that | dissent.

Second di ssenting opinion foll ows next page:

Di ssenting Opinion by Davis, J.:



| dissent fromthat portion of this Court's opinion holding
that the testinony given at Eiland' s Decenber 1993 trial was
adm ssi bl e against Tyler. | fully concur wth the dissenting
opi nion of Judge Sal non. | wite separately to articulate ny
particularized concern that the admssion of Eland s prior
testinony violated Tyler's Sixth Amendnent right to confrontation.
Comment ators have |ong associated the Confrontation C ause
with the notorious abuses at the trial of Sir Walter Raleigh in
1603. As one comment ator expl ai ned:
The chi ef evidence agai nst Ral ei gh was a sworn
statenent of Lord Cobham a statenent nade to
royal conm ssioners who interrogated Cobhamin
the tower where he was jailed. The accusatory
st at enent may have been coerced; its
reliability was certainly undercut because
Cobham retracted the statenent and then
recalled the retraction. Even though Ral eigh
demanded that Cobham be produced, Cobham was
never called as a wtness.
Roger W Kirst, The Procedural D nension of the Confrontation
Doctrine, 66 NeB. L. Rev. 485, 490 (1987). See also GahamC. Lily,
Notes on the Confrontation Clause and Chio v. Roberts, 36 U FLA
L. Rev. 207, 208-212 (1984). On the strength of Cobham s dubi ous
statenent, Ral eigh was convicted of treason and execut ed.
Al t hough the historical association between the Confrontation
Cl ause and Raleigh's "trial by affidavit” may be little nore than

a romantic nyth,! the story dramatically illustrates the abuses

that once prevailed in English crimnal trials:

! See, e.g., Kenneth W Gaham Jr., The Right to
Confrontation and the Hearsay Rule: Sir Walter Raleigh Loses
Anot her One, 8 CRM LawBuLL. 99, 100 n.4 (1972); ALFREDO GARCIA, THE
SI XTH AMENDVENT | N MODERN AMERI CAN JURI SPRUDENCE: A CRITI CAL PERSPECTIVE 73
(1992).



At the tinme of Raleigh's trial . . . the

depositions of absent persons were read as the

usual course of evidence which had prevailed

for centuries in State prosecutions; this node

of proof constituted the general rule, and the

or al exam nation  of W tnesses was the

exception, which was in practice sonetines

al l owed, but was as often refused, and never

permtted but by the consent of counsel for

t he prosecution.
5 D. JARDINE, H STORicAL CRIMNAL TRIALS 514 (1832). See also 5 Jo-N H.
WaRE, EViDENCE 8§ 1364, at 12-28 (Chadbourn Rev. 1974) (discussing
the history of the rul e agai nst hearsay).

At the outset, | think it essential to note that the prior
testinony at issue here was presunptively unreliable. 1|n Douglas
v. Alabama, 380 U. S. 415, 419 (1965), the Suprene Court held that
a defendant's inability to cross-examne an acconplice, with regard
to the acconplice's alleged confession, plainly denied the
defendant his right of confrontation.

This hol di ng, on which the Court was
unani nously agreed, was prenm sed on the basic
under st andi ng that when one person accuses
another of a crime wunder circunstances in
which the declarant stands to gain by
i ncul pating another, the accusation is

presunptively suspect and nust be subjected to
the scrutiny of cross-exam nation.

Lee v. Illinois, 476 U S. 530, 541 (1986) (enphasis added). Over
the years since Douglas, the Court "has spoken with one voice" in
declaring that such statenents are "presunptively unreliable.” 1d.
See also Wlson v. State, 334 Mi. 313, 334-35 (1994).

Prior to the decision in Nance v. State, 93 M. App. 475
(1992), aff'd, 331 MJd. 549 (1993), the prior testinony of a wtness

was not adm ssible as substantive evidence in Maryland, unless the



decl arant was unavail abl e and the statenents were nmade at previous
proceedi ngs agai nst the sane defendant, wherein the accused had an
opportunity and simlar notive to devel op the testinony by direct,
cross, or redirect examnation. See, e.g., State v. Breeden, 333
Md. 212, 222 (1993); Crawford v. State, 282 M. 210, 214-15 (1978).
See al so Mb. RWE 5-804(b)(1). The majority correctly observes that
Eiland's testinobny was not adm ssible under the exception for
former testinmony. Tyler had no opportunity to cross-examne Eil and
during the Decenber 1993 trial, and the State was not positioned to
serve as Tyler's surrogate. Because the testinony at issue here
was presunptively (and perhaps notoriously) unreliable, we should
not be eager to conclude that Eiland was available for cross-
exam nati on. In the absence of a neaningful opportunity for
effective cross-exam nation, the very nature of Eiland' s prior

testi nony demands that it be excl uded.

| do not agree with the majority's conclusion that Eiland was
"avail abl e" as required by the Nance exception to the rul e agai nst
hear say. See Nance, 331 M. at 571 (holding that prior
i nconsi stent testinony is not adm ssible unless the declarant is
"present as a witness at trial to be tested by cross-exam nation").
Whether Eiland was "available" for the purposes of the
Confrontation C ause, of course, is another matter entirely. The
Supreme Court has recognized that hearsay rules and the

Confrontation O ause are "designed to protect simlar val ues," but



the Court has "been careful not to equate the Confrontation
Cl ause's prohibitions with the general rule prohibiting the
adm ssion of hearsay statenents.” WIson, 334 Ml. at 322 (quoting
| daho v. Wight, 497 U S. 805, 814 (1990)). Properly understood,
the Confrontation Clause is neither "a mnor adjunct of evidence
law," nor "a nmere vestigial appendix of the hearsay doctrine.”
Randol ph N. Jonakait, Restoring the Confrontation Cl ause to the
Si xth Amendnent, 35 UCLA L. Rev. 557, 575, 622 (1988). Even if
Eiland was sufficiently "available" to satisfy the nmandates of
Nance, the Confrontation Clause may require that his prior
testi nony be excl uded.

Al though the Suprenme Court has often noted that the
Confrontation C ause was i ntended to advance "the accuracy of the
truth-determning process in crimnal trials,” Dutton v. Evans, 400
Uus 74, 89 (1970), the fundanmental purpose of the right to
confrontation runs nuch deeper. |In Faretta v. California, 422 U S
806 (1975), the Court expl ai ned:

The Sixth Amendnent includes a conpact
statenent of the rights necessary to a full
defense . . . . [T]hese rights are basic to
our adversary systemof crimnal justice . :
The rights to notice, confrontation, and
compul sory process, when taken together,
guarantee that a crimnal charge my be
answer ed in a manner now considered
fundanmental to the fair admnistration of
Anerican justice.
ld. at 818. In other words, "[t]he right to confront and cross-
exam ne adverse wtnesses contributes to the establishnent of a

systemof crimnal justice in which the perception as well as the

reality of fairness prevails."” Lee, 476 U S. at 540. See al so



Strickland v. Washington, 466 U S. 668, 685 (1984) (noting that a
fair trial requires an "adversarial testing”" of the State's
evi dence) .

The right to a fundamentally fair trial requires that the
accused be permtted to press a full, vigorous, and adversari al
defense. As one comentator has noted, "[T]he adversary systens
real genius . . . lies in the use and perfection of cross-
exam nation." Richard G Singer, Forensic M sconduct by Federal
Prosecutors —And How It Grew, 20 ALA. L. Rev. 227, 268 (1968). See
al so MoeEL CooeE oF EVIDENCE ch. VI, introductory note (1942) (the
opportunity for <cross-examnation "is the very heart of an
adversary theory of litigation"). Accordingly, both courts and
comment at ors have concluded that "[t]he main and essential purpose
of confrontation is to secure for the opponent the opportunity of
cross-examnation.” 5 WaGvwRE § 1395, at 150. See also Davis v.
Al aska, 415 U. S. 308, 315-16 (1974) (quoting Wgnore wth
approval). In Wgnore's words:

The opponent demands cross-exam nation, not
for the idle purpose of gazing upon the
w tness, or of being gazed upon by him but
for the purpose of cross-exam nation, which
cannot be had except by the direct and
personal putting of questions and obtaining
i mredi at e answers.
5 Wavre 8§ 1395, at 150. In addition, the Confrontation C ause
conpel s a witness
to stand face to face with the jury in order
that they may |l ook at him and judge by his
deneanor wupon the stand and the nmanner in

which he gives his testinmony whether he is
wort hy of belief.



Mattox v. United States, 156 U. S. 237, 242-43 (1895). See al so
California v. Geen, 399 U S. 149, 157-58 (1970); Davis, 415 U S
at 316. The conbined effect of the various aspects of
confrontati on — physical presence, oath, cross-examnation, and
observation of the witness' deneanor, "serves the purposes of the
Confrontation O ause by ensuring that evidence admtted agai nst an
accused is reliable and subject to the rigorous adversarial testing
that is the normof Anglo-Anerican crimnal proceedings.”" Mryland
v. Craig, 497 U.S. 836, 846 (1990).

During trial, the imedi ate goal of nobst cross-exam nation is
to produce nore information about the wtness, including
i nformation about "prior statements, inconsistent facts, ability to
observe and recollect, bias and prejudice, lack of truth and
veracity." Eleanor Sw ft, Snmoke and Mrrors: The Failure of the
Suprenme Court's Accuracy Rationale in White v. Illinois Requires a
New Look at Confrontation, 22 Cap. U L. Rev. 145, 151 (1993).
Thus, the w dely acknow edged purpose of cross-exanm nation is "to
test and challenge the evidence in front of the jury so that the
jury wll have all the information necessary to best assess what
wei ght the evidence should be given." Jonakait, supra, 35 UCLA L.
Rev. at 587-88 (footnote omtted). Although the scope of cross-
examnation is generally limted to those subjects raised on direct
exam nation, within that limt the defendant should be free to
cross-examne "in order to elucidate, nodify, explain, contradict,
or rebut testinony given in chief.” Smallwood v. State, 320 M.

300, 307 (1990). In the context of the case at hand, the imedi ate



pur pose of the right to confrontation is to furnish the jury with
"a satisfactory basis for evaluating the truth" of the prior
statenents. Geen, 399 U S. at 161.

It is true that the Confrontation C ause guarantees nothing
more than "an opportunity for effective cross-exam nation, not
cross-examnation that is effective in whatever way, and to
what ever extent, the defense mght wsh." Delaware v. Fensterer,
474 U. S. 15, 20 (1985) (per curiam. It is equally true that the
mere presence of the witness in the courtroom w |l not suffice.
See Simmons v. State, 333 M. 547, 559 (1994) (witness who is
physically seated on the stand but refuses to take an oath or
answer any questions at all is not available). As the Suprene
Court explained in Fensterer, 474 U S. at 22, "the Confrontation
Clause is generally satisfied when the defense is given a full and
fair opportunity"” to probe the testinony of the w tness (enphasis
added). Wen the defendant's opportunity for cross-exam nation has
been neither full nor fair, the right to confrontation has not been
satisfied.

In Douglas, 380 U S. 415, the Suprene Court held that a
witness is not available for full and effective cross-exam nation
when he or she refuses to testify, regardless of whether the
refusal to testify is predicated on privilege or punished as
contenpt. In that case, Douglas and a second nan naned Loyd were
tried separately on charges of assault with intent to nurder. The
Court expl ai ned:

Loyd was tried first and was found guilty.
The State then called Loyd as a wtness at



petitioner's trial. . . . Loyd gave his nane

and address but, invoking the privilege

[ agai nst self-incrimnation], refused to

answer any questions concerning the alleged

crime. The trial judge ruled that Loyd could

not rely on the privilege because of his

conviction, and ordered him to answer, but

Loyd persisted in his refusal.
ld. at 416. Under the guise of refreshing Loyd' s recollection, the
State then read into evidence the entire contents of a |engthy
confession allegedly signed by Loyd, which nanmed Douglas as the
person who shot the victim Loyd did not acknow edge nmaking those
statenents. 1d. at 4109.

Under the circunstances, the Court concluded, "petitioner's

inability to cross-examne Loyd as to the alleged confession

pl ainly denied himthe right of cross-exam nation secured by the

Confrontation Clause.” 1d. The Court enphasi zed:
W need not decide whether Loyd properly
invoked the privilege in light of his
conviction. It is sufficient for the purposes

of deciding petitioner's claim under the
Confrontation C ause that no suggestion is
made that Loyd's refusal to answer was
procured by the petitioner
| d. at 420 (enphasis added).
Al t hough recent Suprene Court decisions have read the right to
confrontation nore narrowmy than earlier cases,! the Court has
never retreated fromthe central holding of Douglas. In Chio v.

Roberts, 448 U. S. 56 (1980), the Court held that out-of-court

statenents were not adm ssible as substanti ve evidence unl ess the

! See Jonakait, supra, 35 UCLA L. Rev. 557; Swift, supra
22 Cap. U. L. Rev. 145; Barbara Rook Snyder, Defining the Contours
of Unavailability and Reliability for the Confrontation C ause, 22
Cap. U L. ReEv. 189 (1993).



prosecution can either "produce, or denonstrate the unavailability
of, the declarant whose statenent it w shes to use against the
defendant.” Id. at 65. The Court characterized this principle as
a "rule of necessity.” In United States v. Inadi, 475 U S. 387
(1986), the Court mtigated the strict holding of Roberts, and
concluded that the rule of necessity did not apply to hearsay
statenents made by a co-conspirator during the course of the
conspiracy.? 1|d. at 394-96. The Court enphasized, however, that
the Roberts rule of necessity still applied to cases involving
prior testinony. Id. at 393-95.

Under current Confrontation C ause doctrine, the prior
testinony of a wtness is not adm ssible as substantive evidence
unl ess one of two tests is satisfied. When the declarant is
unavail abl e for cross-exam nation, the second prong of the Roberts

test requires a showing that the testinony is "reliable,” which may
be satisfied if evidence falls wthin a "firmy-rooted" hearsay

exception, or if there are other "particularized guarantees of

2 The Court expl ai ned that because co-conspirator
statenents

are made while the conspiracy is in progress,
such statenents provide evidence of the

conspiracy's cont ext t hat cannot be
replicated, even if the declarant testifies to
the sane matters in court. . . . Conspirators
are likely to speak differently when talking
to each other in furtherance of their illegal
aims than when testifying on the wtness
st and.

I nadi, 475 U. S. at 395. Thus, the Court concluded that co-
conspirator statenents are "better" and nore probative than live
testinmony. Id.



trustworthi ness. ™ Roberts, 448 U. S. at 65-66. If the prior
testinmony is unreliable, as it was in the present case, then the
testinony cannot be admtted unless the w tness takes the stand,
and the defendant is afforded a full and fair opportunity for
ef fective cross-exam nation. See Douglas, 380 U S. at 4109.

The Suprene Court's cases involving nenmory |oss have not
altered those principles. The Court's decision in Geen, 399 U S
149, for exanple, clearly illustrates the sort of trial performance
that is necessary to satisfy the requirenments of the Confrontation
Cl ause. The key witness in that case, Porter, was arrested for
selling marijuana to an undercover officer. Wiile in police
custody, Porter naned Geen as his supplier. Porter later
testified at a prelimnary hearing, and again identified Geen as
his supplier. During the hearing, Porter was cross-exam ned
extensively by Geen's attorney —the sane attorney who represented
Green at his subsequent trial. Id. at 151.

At trial, Porter was again the State's chief wtness, but he
proved to be evasive and uncooperative. Porter admtted that G een
had phoned him and that the two discussed selling sone "stuff."
Porter also admtted that he obtained twenty-nine plastic "baggies"
of marijuana shortly thereafter. He expl ai ned, however, that he
had taken LSD just prior to the phone call, and could not renmenber
how he obtained the drugs. 1d. at 151-52.

At various points during Porter's direct examnation, the

prosecution read excerpts froma transcript of Porter's previous



testinony.® Wth his nenory thereby "refreshed,” Porter "guessed"
that he had obtained the marijuana from the backyard of a hone
owned by Geen's parents. On cross-exam nation, however, Porter
i ndicated that the out-of-court statenents nerely refreshed his
menory of the testinony he had previously given, rather than his
menory of the events thenselves. He continued to assert that he
did not renmenber how he obtained the marijuana. Later in the
trial, Porter's prior statenents to police were also admtted as
substantive evidence. 1d. at 152.4

In holding that Green had an adequate opportunity to cross-
exam ne Porter regarding his forner testinony, the Suprenme Court
enphasi zed that Porter acknow edged nmaking the prior statenents,
and that Porter's prior statenments were inconsistent with his trial
testinony. The Court observed:

If the witness admts the prior statenent is
his, or if there is other evidence to show the

statenent is his . . . the jury can be
confi dent t hat it has before it t wo
conflicting statements by the same w tness.
Thus . . . the witness nust now affirm deny

or qualify the truth of the prior statenent
under the penalty of perjury .

|d. at 158-59 (enphasis added). The Court explained further:

The witness who now relates a different story
about the events in question nust necessarily
assune a position as to the truth value of his
prior statenment, thus giving the jury a chance

8 At the tine of Geen's trial, 8 1235 of the California
Evi dence Code provided that prior inconsistent statenents were not
barred by the rul e agai nst hearsay. Geen, 399 U S at 150.

4 The Court declined to decide whether the Confrontation
Cl ause was violated by the adm ssion of those statenents. The
Court noted that the issue had not been decided bel ow, and that
nei ther party had addressed the issue on appeal. 1d. at 168-70.



to observe and evaluate his deneanor as he
either disavows or qualifies his earlier
st at enent . The jury is alerted by the
i nconsistency in the stories, and its
attention is sharply focused on determ ning
either that one of the stories reflects the
truth or that the witness who has apparently

lied once, is sinply too lacking in
credibility to warrant its believing either
story.

ld. at 160 (enphasis added). In short, the obvious inconsistency

between Porter's trial testinony and his prior testinony required
that Porter explain the discrepancy and the reasons for his nenory
| 0ss.®

A pair of inconsistent statenments are "[njutually repugnant or

contradictory,” and so are contrary to one another that both

5 The result in Nance rested on a simlar tria
per f or mance:

All three witnesses were extensively cross-
exam ned by the defense at trial. They were
eager to offer testinony that attenuated any
link between Petitioners and the crinme. They
were afforded an anple opportunity to explain
or deny the inconsistencies between their
trial testinmony and their prior statenents to
police and the grand jury. This they did in a
nunmber of ways. They testified that police
had msinterpreted their prior remarks,
falsely recorded them or elicited them by
coercion. Harris and McCorm ck al so suggested
that heroin intoxication had eradicated their
menori es.

Nance, 331 MJd. at 573.

Mor eover, the above-quoted passage from Nance highlights the
contrast between the nature of the wtnesses; i.e., in Nance the
Court was confronted with the so-called "turncoat wwtness." |n no
sense can Eiland be considered a "turncoat witness," the State
never having any legitimte reason to consider Eiland' s testinony
as a part of its arsenal to be used at trial against Tyler. In
other words, Eiland could not be viewed as a "turncoat w tness"
because he was never a witness the State had a right to count on.



statenments cannot be true. BLAcK' s LAw DicTioNARY at 766 (6th ed.
1990). By that definition, as well as the analysis in G een,
Eiland's trial performance was not inconsistent with his prior
testinony. Unlike Porter, Eiland did not relate two conflicting
stories regarding the events surrounding the death of Jay Bias. He
did not acknow edge neking the prior statenents, and neither
affirmed nor denied the truth of those statenents. As | noted
earlier, the purpose of cross-examnation in the present case was
to furnish the jury wwth "a satisfactory basis for evaluating the
truth" of Eiland's prior testinony. See Geen, 399 U S at 161.
There was nothing at all in Eland s performance that mght aid the
jury with that task.

Justice Harlan, concurring with the result in Geen, argued
that the Confrontation Cause is satisfied by the physical presence
of the witness in court. Geen, 399 U S at 172 (Harlan, J.,
concurring). In United States v. Onens, 484 U. S. 554, 559 (1988),
the Court endorsed Justice Harlan's concurrence, but did so purely
as dicta. As | explain below, the prosecution in Onens did nore
than sinply produce the witness, and the defendant did, in fact,
have a neani ngful opportunity to probe the w tness' out-of-court
statement. The Court's decision in Omens cannot and shoul d not be
read as standing for the radical proposition that the right to
confrontation is satisfied when the witness takes the stand and
answers a few collateral questions, but refuses to testify further.

In Fensterer, 474 U.S. at 22, the Court determ ned that the

Confrontation Clause was not violated when an expert wtness



testified as to what opinion he formed, but could not recall which
one of three methods he used to reach that conclusion. The Court
sai d:

The Confrontation d ause includes no guarantee
that every witness called by the prosecution
will refrain from giving testinony that is
marred by forgetful ness, conf usi on, or
evasion. To the contrary, the Confrontation
Clause is satisfied when the defense is given
a full and fair opportunity to probe and
expose these infirmties through cross-
exam nation, thereby calling to the attention
of the factfinder the reasons for giving scant
wei ght to the witness' testinony.

ld. at 21-22. In Onens, 484 U. S. 554, the Court quoted Fensterer
with approval, and added that a full and fair opportunity for
ef fective cross-exam nation

is not denied when a witness testifies as to

his current belief but is unable to recollect

the reason for that belief. It is sufficient

that the defendant has the opportunity to

bring out such matters as the w tness' bias,

his lack of care and attention, his poor

eyesight, and even (what is often a prine

objective of cross-examnation, see 3A J.

Wgnore, Evidence 8§ 995, pp. 931-932 (J.

Chadbourn rev. 1970)) the very fact that he

has a bad nenory.

| d. at 559.

In Onens, a man nanmed Foster had been brutally beaten with a
met al pi pe. He sustained a fractured skull and his nenory was
seriously inpaired. Wen Mansfield, an FBI agent, first attenpted
to interview Foster, the latter was unable to renmenber the details
of the assault. During a second interview, Foster nanmed Oamens as
his assailant, and identified him from an array of photographs.
Id. at 556. The Suprenme Court's description of Foster's tria

performance is instructive in its analysis:



At trial, Foster recounted his activities just

before the attack, and described feeling the

blows to his head and seeing blood on the

fl oor. He testified that he clearly

renenbered identifying respondent as his

assailant during his May 5th interview with

Mansfield. On cross-exam nation, he admtted

that he could not renenber seeing the

assail ant. He also admtted that, although

there was evidence that he had received

nunmerous visitors in the hospital, he was

unable to renmenber any of them except

Mansfiel d, and could not renenber whether any

of these visitors had suggested that

respondent was the assail ant.
| d. (enphasis added). Thus, the jury had an opportunity to assess
Foster's recollection of the beating, the circunstances surroundi ng
Foster's identification of Onens, the extent of Foster's nmenory
| oss, and his general deneanor during cross-examnation. |In the
instant case, by contrast, the jury had no opportunity to test
Eiland's credibility or the truth of his prior testinmony. |If "the
ability to inquire into these matters suffices to establish the
constitutionally requisite opportunity for cross-exam nation,"
Onens, 484 U. S. at 559, then Tyler was not afforded a "full and
fair" opportunity to cross-exam ne Eil and.

The mjority suggests that there is no "principled

di stinction" between a w tness who cannot renenber and one who
refuses to testify. To the contrary, in Oamens, the Suprenme Court
both recognized and explained that distinction. Because Foster
testified at trial and was "subject to cross-exam nation," the
Court concluded that his prior identification of Omens was not
barred by the rule against hearsay. 1d. at 561-62. See FED. R
Evi D. 801(d)(1)(c) (excluding <certain prior statenents of

identification fromthe definition of hearsay). In reaching that



concl usion, the Court underscored the difference between a wtness
who refuses to testify and one who clains a nenory | oss:
Just as with the constitutional prohibition
assertions of privilege by the wtness may
underm ne the process to such a degree that
meani ngful cross-examnation within the intent
of the Rule no longer exists. But that effect
is not produced by the w tness' assertion of
menory | oss —whi ch, as discussed earlier, is
often the very result sought to be produced by
cross-exam nation, and can be effective in
destroying the force of the prior statenent.
Onens, 484 U. S. at 561-62 (enphasis added). Accord Nance, 331 M.
at 573 (quoting the preceding | anguage from Omens wi th approval).
See also Fensterer, 474 U S. at 19 ("Quite obviously, an expert
w tness who cannot recall the basis for his opinion invites the
jury to find that his opinion is as unreliable as his nenory.").
As in both Omens and Nance, the statenent "I don't renenber”
is a statenment the truth of which can be tested during cross-
exam nation. The defendant can probe the reasons for the nenory
| oss, the extent of the menory |loss, and the declarant's ability to
recall the circunstances under which the prior statenent was nade.
The responses to those questions, and the declarant's deneanor
while answering, will afford the jury sone basis for assessing the
truth of the prior statenment. The jury may al so assess whet her the
menory loss is genuine or purposely evasive. As the Court
expl ained in Onens, 484 U.S. at 560:
The weapons available to inmpugn the w tness'
statenent when nmenory loss is asserted will of
course not always achieve success, but
successf ul cross-examnation is not the
constitutional guarantee. They are, however,
realistic weapons, as is denonstrated by

def ense counsel's summation in this very case,
whi ch enphasized Foster's nenory |oss and



argued that his identification of respondent
was the result of the suggestions of people
who visited himin the hospital.

By conparison, a witness who persistently states "I can't
answer that question” has not nmade a statenent the truth of which
can be tested. The statenent is a blank, a cipher, a snooth stone
wal |, a sheer cliff with no footholds for clinbing. The defendant
may as well confront a mannequin, for all that the process wll
gain him The statenent itself says nothing about the witness's
ability to recall and relate the events at issue. It says nothing
about the credibility of the wtness, the truth of the prior
statenment, or the circunmstances under which that statenment was
made. For the defendant, the statement "I can't answer that
question" is nore damaging than nere silence. It invites the jury
to speculate on the possibility that the defendant has threatened
the witness, or has otherw se procured the refusal to testify.® In

t he absence of hard evidence, such speculation would be both

i nproper and highly prejudicial.

The application of these principles to the case at hand is
illustrated by a pair of decisions fromstate and federal courts.
In each case, one or nore witnesses refused to testify wthout

asserting a valid privilege, and the review ng court concl uded t hat

6 There are other reasons why a witness mght refuse to
testify. In Carlos v. Wrick, 753 F.2d 691, 692 (8th Cr. 1985),
for exanple, the witness was a contract killer who apparently was
attenpting to protect an unknown acconpli ce. See section 111,
infra (discussing Carlos in nore detail).



adm ssion of the witness's out-of-court statenents was reversible
error.

In Mayes v. Sowders, 621 F.2d 850 (6th Gr. 1980), the
def endant was convicted on two counts of robbery and two counts of
mur der . Mayes confessed to his participation in the robbery with
his cousin, Leslie Beecham but denied doing the actual shooting or
stabbing. 1d. at 851-52. Beechamalso admtted his involvenent in
t he robberies, but clainmed that Mayes had done the killings. The
shirt that Beecham wore during the second robbery had traces of
human blood on it, but Myes's clothing did not. Beecham pl ed
guilty to both the robberies and the nurders, and his sentencing
was deferred until after Mayes's trial. 1d. at 853.

At trial, the prosecution called Beecham as a wtness.
Beecham "gave his nanme and address, answered two questions put to
him by the prosecutor in the negative, and thereafter refused to
testify further," despite a citation for contenpt. The prosecution
then called a police officer, who testified as to the "prior
i nconsi stent statenents” nmade by Beecham [|d. at 853.

On appeal from a wit of habeas corpus, the Sixth Grcuit

concl uded:
A witness is not available for full and
effective cross exam nation when he or she
refuses to testify. . . . This is equally

true whether the refusal to testify s
predi cated on privilege or is punishable as
contenpt, so long as the refusal is not
procured by the defendant.

Id. at 856 (citing Douglas, 380 U.S. 415). As in the present case,
the Sixth Crcuit stressed that Beechamls prior statenments to

police were unreliable:



Beechanml s statenment that Mayes killed the gas

station attendant was not corroborated by

Mayes' own confession, or any other evidence

in the case. The oral statenent was nade

during a custodial interrogation of Beecham

af ter Beecham had been shown Mayes' st atenent

t hat Beecham had been the guilty party. The

statenent was sel f-serving.
|d. at 856 (enphasis added) (footnote omtted). Accordingly, the
court concluded that the defendant did not have a full and
effective opportunity to cross-examne Beecham and that the
i ntroduction of Beecham s statenents violated the defendant's Si xth

Amendnent right of confrontation. |Id.

In People v. Rios, 210 Cal. Rptr. 271 (Cal. C. App. 1985),
the performance of two trial w tnesses was remarkably simlar to
Eiland's performance. R o0s was convicted of a rmurder that occurred
during the course of a burglary. A prosecution wtness, Torres,
told a police detective that Rios admtted killing the victim A
second man, Carillo, told police that R os had approached hi mjust

prior to the crine. R os spoke about "doing a job," and he asked

Carillo for a gun. Carillo gave him a .25 caliber automatic
pistol. Five mnutes later, Carillo heard a gunshot nearby. The
victim died of a .25 caliber gunshot wound to the chest. The
mur der weapon was not recovered. |d. at 275-76.

Torres had been called to testify during a prelimnary
hearing, refused to answer, and was sentenced to six nonths'
i ncarceration for contenpt. At the time of trial he was still
I ncar cer at ed. He informed the trial court that he would again
refuse to answer, even though he had no privilege and could face

further contenpt charges. Carillo had not testified previously,



and was granted full immunity from prosecution for the burglary and
murder. 1d. at 276

At trial, Torres and Carillo both took the stand and refused
to testify. Each gave his nanme, and Carillo added his age. I n
response to further questions, both witnesses stated repeatedly, "I
refuse to answer that question,” "I refuse to answer that
guestion,"” "I refuse to answer any question.” 1d. at 276-77 n.?2.
After extensive argunment by counsel, the trial judge ruled that the
testinony given by each witness was an "inplied denial" of their
earlier statenents to police, and that the out-of-court statenents
were adm ssible as substantive evidence under a California rule
pertaining to prior inconsistent statenents.’ Id. at 276.
Accordingly, a police detective was permtted to testify regarding
the prior statenents that Torres and Carillo had nmade to police.

On appeal, R os challenged the adm ssion of those statenents,
and the California Court of Appeals reversed. The court concl uded
that "the adm ssion of a prior statenent made by a w tness who
stonewal I's at trial and refuses to answer any question on direct or
cross-exam nation denies a defendant the right to confrontation
whi ch contenpl ates a neani ngful opportunity to cross-exam ne the
witness." |d. at 279 (footnote omtted). The court also concl uded
that the witness's trial testinmony was not "inconsistent” with the

out-of -court statenents. ld. at 278-79. I n each instance, the

! Section 1235 of the California Evidence Code provided, in
part: "Evidence of a statenent made by a witness is not nade
i nadm ssi ble by the hearsay rule if the statenent is inconsistent
with his testinony at the hearing ."  See Rios, 210 Cal
Rptr. at 278 n. 3.



court explained, "there is sinply no “statenent' in the record
which is inconsistent, or for that matter consistent, with prior
statenments; there is no "express testinony' at all fromwhich to
i nfer or deduce inplied inconsistency.” |1d. The court concl uded:
"[w] here, as here, the witnesses give no testinony, there is no
evidence to support a finding of inconsistency.” I1d. The court
expl ai ned that R os was given no "neani ngful opportunity” to cross-
exam ne the w tnesses:

Qbser vi ng t he denmeanor of a totally

recalcitrant w tness when questioned about

matters he refuses to answer "is as

meani ngl ess as attenpting to gain information

as to the truth of unknown facts from his

responses. Even California v. Geen's hol ding

rests on the assunption that neaningful trial

confrontation will provide "nost of the |ost

protections [ of cont enpor aneous Cross-

exam nation]' . . ." There was no evidence

from which the jury could evaluate the

ci rcunst ances surrounding the making of the

previ ous statenments by Torres and Carillo; no
way to test the truth of the statenent itself.

ld. at 280 (quoting People v. Simmons, 177 Cal. Rptr. 17 (Cal. C

App. 1981) (quoting Geen, 399 U S at 158)). The situation
presented here conpels the same conclusion. Because Tyler had no
meani ngful opportunity to test the truth of Eland' s prior
statenments, the adm ssion of those statenents violated his right to

confrontati on.

| find further support for that conclusion in a plethora of
cases dealing with a closely analogous situation. When a

prosecution wtness who testifies on direct exam nation



subsequently refuses to answer certain questions on cCross-
exam nation, a clear majority of state and federal courts have
concluded that the defendant's right of confrontation may be
violated if the trial court refused to strike relevant portions of
the witness's direct testinony. As Wgnore expl ai ned:

Were the witness, after his examnation in

chief on the stand, has refused to submt to

Cross-exam nation, the opportunity of thus

probing and testing his statenents has

substantially failed, and his direct testinony

shoul d be struck out.
5 Wavwre § 1391(2), at 137. In United States v. Cardillo, 316 F.2d
606 (2d Gr. 1963), cert. denied, 375 U S. 822 (1963), the Second
Crcuit articulated the test to be used in determ ning whether the
Confrontation O ause has been violated by the trial court's failure
to strike the relevant direct testinony:

Where the privilege has been invoked as to the

purely collateral matters, there is little

danger of prejudice to the defendant and,

therefore, the witness's testinony may be used

against him . . . On the other hand, if the

wi tness by invoking the privilege precludes

inquiry into the details of his direct

testinony, there nmay be a substantial danger

of prejudice because the defense is deprived

of the right to test the truth of his direct

testinmony .
ld. at 611. The court noted that a distinction nust be drawn
between questions that "bear only on the credibility of the
w tness,"” and those which address the substance of the testinony
given during direct exam nation. In the latter situation, the
direct testinony "should be stricken in whole or in part.” 1Id.
See also U. S. v. Zapata, 871 F.2d 616, 623 (7th G r. 1989) ("Wen

a wtness' refusal to answer prevents [a] defendant fromdirectly



assailing the truth of the wtness' testinony, the court should
strike at |least the relevant portion of the testinony.").

The test annunciated in Cardillo has been followed by nearly
all federal circuits and the courts of nobst states.® Cardillo and
its progeny generally involve a witness who asserts a valid
privil ege against self-incrimnation. As in Douglas and Mayes,
however, courts have enphasized that the assertion of a valid

privilege is unnecessary. It makes no difference "whether the

8 See, e.g., Turner v. Fair, 617 F.2d 7, 10 (1st Cr.
1980); United States v. Newman, 490 F.2d 139, 145 (3rd Cr. 1974);
United States v. Smth, 342 F.2d 525, 527 (4th Cr.), cert. denied,
381 U.S. 913 (1965); Fountain v. United States, 384 F.2d 624, 628
(5th Gr. 1968); United States v. Stephens, 492 F.2d 1367, 1374-75
(6th Cr.), cert. denied, 419 U S. 852 (1974); United States v.
Zapata, 871 F.2d 616, 624 (7th Gr. 1989); Smth v. United States,
331 F.2d 265, 276-78 (8th Cr.), cert. denied, 379 U.S. 824 (1964);
United States v. Norman, 402 F.2d 73 (9th Cr. 1968), cert. denied
sub nom United States v. Marshall, 397 U. S. 938 (1970); United
States v. Nunez, 668 F.2d 1116, 1121-22 (10th G r. 1981); United
States v. Hirst, 668 F.2d 1180, 1183 (11th Cr. 1982); Jackson v.
State, 695 P.2d 227 (Alaska C. App. 1985); State v. Dunl ap, 608
P.2d 41 (Ariz. 1980); Robertson v. State, 765 S.W2d 936 (Ark.
1989); People v. Coca, 564 P.2d 431 (Colo. C. App. 1977); State v.
Roma, 505 A 2d 717 (Conn. 1986); Johnson v. United States, 418 A 2d
136 (D.C. 1980); Kelly v. State, 425 So.2d 81 (Fla. Dist. C. App.
1982), cert. denied, 434 So.2d 889 (Fla. 1983); Smth v. State, 168
S.E. 2d 587 (Ga. 1969), cert. denied, 396 U S. 1045 (1970); People
v. Harris, 526 NE 2d 335 (Ill.), cert. denied, 488 U S. 902
(1988); In the Interest of J.D.S., 436 NW2d 342 (lowa 1989);
State v. Mntanez, 523 P.2d 410 (Kan. 1974); Thomas v. State, 63
md.  App. 337 (1985); Commonwealth v. Funches, 397 N E. 2d 1097
(Mass. 1979); People v. Fuzi, 323 NwW2d 354 (Mch. C. App.
1982); State v. Spencer, 248 N.W2d 915 (Mnn. 1976); State V.
Brown, 549 S.W2d 336 (Mb. 1977); State v. Bittner, 196 N.W2d 186
(Neb.), cert. denied, 409 U S 875 (1972); State v. Rogers, 453
P.2d 593 (New. Mex. C. App. 1969); People v. Chin, 490 N.E 2d 505
(N Y. 1986); State v. Ray, 444 S.E 2d 918 (N.C. 1994); Commonweal th
v. Learn, 335 A 2d 417 (Pa. Sup. C. 1975); State v. Iron Thunder,
272 NNw2d 299 (S.D. 1978); Decker v. State, 734 S.W2d 393 (Tex.
Ct. App. 1987); State v. Pickens, 615 P.2d 537 (Wash. C. App.
1980). See also 5 Wawre 8§ 1391(2) and cases cited therein.



refusal to testify is predicated on privilege or is punishable as
contenpt, so long as the refusal is not procured by the defendant."
See Mayes, 621 F.2d at 856.

In Klein v. Harris, 667 F.2d 274 (2nd GCr. 1981), a wtness
named Rabinowitz testified that he and Klein had gone to the
victim s house together and that Rabinowitz held the victimwhile
Kl ein stabbed her. After he left the stand, Rabinowitz admtted to
def ense counsel that he lied on the stand under pressure fromthe
assistant district attorney. He also admtted that he, not Klein,
had actually killed the victim The defense recalled Rabinowitz to
the stand, but Rabinowitz invoked the privilege against self-
incrimnation and refused to answer further questions. 1d. at 279-
80.

The Second Circuit held that Rabinowitz's original testinony
resulted in a testinonial waiver of his fifth amendnent privil ege,
and that Rabinowitz should have been ordered to testify under
penalty of contenpt. 1d. at 288-89. The court concl uded:

If the witness thereafter continues to refuse
to testify, and if the refusal precludes the
defendant from testing the truth of the
W tness' prior testinony, the trial judge nust
strike the prior testinony. . . . The failure
of the trial judge to take such corrective
action deprives the defendant of his sixth
anendnent right of confrontation.
ld. at 289 (citations omtted).

The Eighth G rcuit reached a simlar conclusion in Carlos v.

Wrick, 753 F.2d 691 (8th Cr. 1985). McGQuire, a prosecution

wtness, testified that Carlos had hired him to carry out a

contract killing. MQ@ire also stated that he was acconpani ed by



an unidentified conpanion. On cross-exam nation, defense counsel
attenpted to question McQuire about the identity of his conpanion.
ld. at 692. McCGQuire did not invoke the privilege against self-
incrimnation, but repeatedly stated "I would rather not answer
that." See Carlos v. Wrick, 589 F. Supp. 974, 977-78 (WD. M.
1984) (discussing the facts of the case in greater detail). The
Eighth Grcuit concluded that McQuire's refusal to answer questions
bearing directly on the circunstances surrounding the nurder
deprived Carlos of his right of confrontation, and that McQuire's
testinmony concerning events at the tinme and place of the nurder
shoul d have been stricken. Carlos, 753 F.2d at 693.

In Thomas v. State, 63 Md. App. 337 (1985), we endorsed and
applied the Cardillo test. As in Cardillo, a witness offered by
the State asserted his fifth anendnment privilege on cross-
exam nati on. Judge Karwacki, witing for this Court, explained
that the defendant's right to confrontati on had not been viol ated
because the questions that the witness refused to answer were
directed to purely collateral matters, including the credibility of
the witness. 1d. at 345-46.

In the instant case, Eiland's testinobny was anything but
collateral —it went to the very heart of the State's case agai nst
Tyler. Had Eiland sinply repeated his prior testinony on direct
exam nation, but refused to answer questions during cross-
exam nation, the test we applied in Thonmas would conpel the
conclusion that his direct testinony should be stricken. | see no

principled reason why his self-serving, presunptively unreliable



testinmony fromthe earlier trial should be accorded nore deference.
| ndeed, Eiland's personal stake in the outcone of the earlier trial
suggests that his testinony fromthat trial should be treated with
| ess.

Al though Cardillo, Klein, Carlos and Thomas do not involve the
precise situation presented here, they provide forceful support to
t he conclusion that Tyler's right to confrontation was viol ated by
the adm ssion of Eiland' s prior testinony. 1In each of those cases,
the critical witness gave testinony at trial, in the presence of
the jury that was charged with the task of deciding the defendant's
fate. Thus, the jury had an opportunity to observe the deneanor of
the witness, and had sone basis for evaluating the truth of the
t estinony given. In the present case, of course, the jury had
nothing fromwhich it could evaluate Eiland's credibility or test
the truth of his prior testinony. It could neither observe
Ei | and's deneanor, nor was there any opportunity for counsel to
probe questions of bias, notive, the ability to observe or
recoll ect, or inconsistencies. Mreover, Cardillo, Klein, Carlos
and Thomas all denonstrate that the willingness of the wtness to
answer questions on direct examnation is not sufficient to satisfy
the defendant's right to confrontation. Sonmething nore is

required.

IV

| disagree with the majority's assertion that Tyler failed to

preserve the issue for appellate review by failing to nmake sone



attenpt at cross-examning Eiland after the introduction of his
prior testinony. One nust consider the events that transpired
before the testinmony was introduced. On March 3, the State and the
trial judge nmade extensive efforts to question Eiland, to no avail.

Eiland was held in contenpt and spent the next eighteen days in

jail. On March 21, the State and the judge again attenpted to
question Eiland, again to no avail. Def ense counsel then
questioned Eiland, and received two replies of "I can't answer."

| medi ately before the prior testinony was introduced, the trial
judge determned that Eiland was wunavailable and ruled that
Eiland's trial testinony was adm ssible under the exception for
Former Testi nony. The trial judge did not rule that the prior
testi nony was adm ssi bl e under Nance; indeed, such a ruling would
have been inconsistent with his conclusion that Eiland was not
avai l abl e. Under those circunstances, | think it unreasonable to
conclude that Tyler was required to ask questions of an
"unavai |l abl e" witness. Tyler properly objected to the adm ssion of
the testinony. Nothing further was required.
| also disagree with the majority's assertion that Tyler
sonehow "procured" Eiland's refusal to testify. The mgjority
offers three distinct theories by which the trial judge m ght have
reached that concl usion:
1) Because Tyler and Eiland were "fast
friends," Eiland "m ght have resorted to
any reasonabl e nmeasur e, short of
convicting hinself, to keep from damagi ng

testinmonially his erstwhile friend."

2) The alleged intimdation of Eiland m ght
have been orchestrated by Tyler, or by



hi s "supporters,"” "friends," or
"adherents.”

3) Tyl er "strenuously" requested a trial
severance, and "strenuously" objected to

t he conti nuance and ot her efforts
designed to conpel Eiland s testinony.

At the outset, the State is in conplete control of the
prosecution's case under our adversarial system to sonehow
attribute to the appellant the ability to orchestrate the intricate
schene proposed by the majority |loses sight of the fact that it was
the State that nmade the decision to call a wtness that it never
had reason to believe would be other than hostile —a decision
which put into notion the sequence of events culmnating in the
i nproper adm ssion of the transcript of Eiland's trial testinony.
The majority's thesis appears to proceed on a curious theory of the
State's entitlenent to the co-defendant's testinony. Absent
procurenent of wongdoing by appellant or some other act on his
part to inpede the search for the truth, no such entitlenent
exi sts.

Wth regard to the first tw theories, the pertinent
evidentiary rules provide that a litigant may not procure the
unavailability of a witness, or otherwi se prevent a wtness from
testifying. See LYNN McLAIN, 6 MARYLAND EVi DENCE 445; Md. RULE 5- 804(A) .
Thus, Tyler is sinply not responsible for the conduct of his
"friends," "supporters,” or "adherents" unless he sonehow
"procured” their conduct. Whet her Tyler hinmself persuaded,
i nduced, prevailed upon, coerced, or otherw se caused his friends,

adherents or supporters to do anything at all is a question of



fact, to be determned by the trial judge. Judge Ahalt nade no
such finding, and it is inpermssible for this court to specul ate
on the mere possibility that such a finding m ght have been nmade.

The degree of speculation involved is readily apparent from
the majority' s opinion. At sone points, the majority theorizes
that Eiland and Tyler were in cahoots, and that the two nen
conspired in a clever ganbit to win a joint acquittal. At other
points, the majority suggests that Tyler, through his supporters,
may have threatened Eiland's life. W may, of course, uphold the
trial court's ruling on | egal grounds other than those relied upon
by the judge. W may not uphold the trial court's ruling on the
basi s of specul ation, when the necessary factual findings were not
made.

The majority's suggestion that Tyler's trial tactics sonehow
contributed to Eiland's unavailability is equally untenable. The
majority refers to this theory as "at |east a nodest additiona
makewei ght , " apparently in acknowl edgenent that this hypothesis is
added as a "filler" without any independent nerit or worth. It is
axiomati c that no crimnal defendant should be penalized for nerely
requesting relief, even when the request borders on being
frivolous. 1In Johnson v. State, 274 Ml. 536 (1975), the defendant
pled not guilty to all charges. A jury thereafter convicted
Johnson of burglary, and the judge sentenced Johnson to twelve
years. During the sentencing hearing, the trial judge told Johnson
that "if you had cone in here with a plea of guilty . . . you

probably woul d have gotten a nodest sentence.” 1d. at 543. The



Court of Appeals vacated the sentence, and explained its decision

as follows:
[A] price nmay not be exacted nor a penalty
i nposed for exercising the fundanental and
constitutional right or requiring the State to
prove, at trial, the guilt of the petitioner
as charged. This is as wunallowable a
circunstance as would be the inposition of a
nmore severe penalty because a defendant
asserted his right to counsel or insisted on a
jury rather than a court trial

Id. (Enphasis added).

A simlar principle applies to the case at hand. Tyler had a
right to request a trial severance, and a right to request that his
trial be conpleted swftly, without the delay of an eighteen day
conti nuance. Such requests are routinely nmade in crimnal cases.
They are also routinely denied, even when the request is nade with
great vigor. At best, the majority effectively suggests that Tyler
must sonehow be blamed or punished sinply for making those
requests. At worst, the majority effectively suggests that Tyler's
guilt may be inferred fromhis decision to put forward a vi gorous
defense. Tyler did not grant his own notion for severance. The
trial court granted the notion, and Tyl er cannot be penalized for
the court's deci sion.

Wth respect to the majority's "Alternative Rationale," it
posits that, reduced to its singular significance, the prior
testinmony of Eiland is but an "identification of the shooter,"”
sanctioned by Nance, Bedford v. State, 293 Ml. 172 (1982) and ot her
authorities which hold that an extrajudicial identification my be

recei ved as substantive evidence under certain conditions. Citing

Neil v. Biggers, 409 U S. 188 (1972), the majority correctly points



out that "[i]n Nance, the identification in issue did not involve
the classical weighing of reliability factors versus the risk of
m sidentification.”

To be sure, we are not here so nuch concerned wth the
lighting at the tinme of the crine, the opportunity to observe and
other factors which could result in msidentification. W are, in
the case sub judice, concerned wth sonmething far nore sinister
t han an eyewitness's innocent —but m staken —identification of
the crimnal agent. W are here concerned wth the whole cloth of
a co-defendant's testinony cal cul ated to achieve a singular purpose
—hi s acquittal.

This is not such a case as that presented when there is an
attenpt by a wtness to a crine, ostensibly in aid of an
i nvestigation, to make an identification of the perpetrator in
furtherance of the apprehension and prosecution of a suspect and
t he witness subsequently recants. The theory in such cases is that
there is inherent trustworthiness in the initial identification
prior to the intervention of sone inpedinent, be it nenory | oss,
intimdation, or other forces. At no point in time could Eiland's
testinmony be viewed as reliable. Could Ei|land have been expected
to testify any differently than he did regardl ess to whether he was
in fact the shooter? Therein lies the inherent unreliability of
his prior testinony and the reason why prior decisions allow ng
extra judicial identifications, where there is no other hearsay
exception, require "the identifying victins or eyew tnesses [to be]

present and subject to cross exam nation," Johnson v. State, 237



Md. 283 (1965). In fact, the common thread running through
virtually all of the identification decisions is that the w tness
could be tested as to why he or she was unable to identify the
defendant at trial. [ For in-depth discussion, see Smth and
Sanmuels v. State, 6 Ml. App. 59 (1968)].

The salient distinction in the case sub judice is that there
never was a reliable, trustworthy identification that Eiland
recanted. At all times, the testinony in question was cal cul at ed,
not to further a homcide investigation, but to facilitate the
acquittal of an acconplice. To reiterate the obvious, Nance
addresses the problem of a "Turncoat Wtness.” One cannot be a
turncoat when he was never cast in the role of a witness for the
prosecution in the first instance. | believe the ngjority, to use
its words, has indeed "prob[ed] the outer Iimts of a principle's
logic," both as to the primary thesis and the Alternative

Rat i onal e.

V

Had both Eiland and Tyl er been acquitted, given the evidence
before the jury, it would have indeed been a mscarriage of
justice. The overwhelm ng evidence was that only the two
def endants were within the vehicle fromwhich the shots were fired;
hence, at least one of +the tw was necessarily qguilty.

Accordingly, the trial judge expressed his desire to discover a way



"where substantial justice [could] be done for the comunity."® In
our appellate review of the | ower court proceedi ngs, we mnmust not
allow the facts of a given case to cause us to fashion a rule of
law that will result in "substantial [in]justice" when applied to
subsequent cases. In crafting the rules of constitutional crim nal
procedure, we nust not permt our decision to be fact-driven and we
must be cognizant that ofttinmes it is the culpable [or nore
cul pabl e] nenber of a crimnal enterprise who, by his own devices
or fortuitously, winds up pointing his finger at his co-defendant.
Bearing that in mnd, we nust be vigilant that we nmaintain a system
of crimnal justice "in which the perception as well as the reality
of fairness prevails" for all crimnal defendants, regardless of
the outcone in any one case. See Lee, 476 U. S. at 540.

The grave inportance of our task is underscored by the facts
of Klein, 667 F.2d 274. |In that case, the defendant was convicted
of second degree nurder on the testinmony of a witness who |ater
admtted that he, and not the defendant, had actually killed the
victim I1d. at 279-80. The mgjority's ruling my one day lead to
a simlar result. Assune, for a nonent, that Tyler had pulled the
trigger, and that Eiland was unaware of Tyler's intentions until
the fatal shot was fired. Assune further that Tyler had been tried
first, and that he had been acquitted after shifting all blanme on

Eiland. |If Tyler refuses to testify at Eiland's trial, should the

o This case was widely reported in the news nedi a because
of the notoriety of the circunstances surroundi ng the death of the
victim s brother.



transcript of Tyler's earlier testinony be admtted agai nst E | and?
The majority's decision effectively underm nes a fundanental right
designed to facilitate the search for truth. The net result is the
creation of a nechanism whereby a wily killer mght succeed in
transferring blame onto the shoul ders of an unwary subject.

There is a second and perhaps nore common scenari o by which a
substantial injustice mght be done. One cul pable, but not the
master mnd during a crimnal event, mght be convicted of the nore
serious crine than any act that he or she actually commtted
Hence, assune that an unpl anned nurder occurs during the course of
a robbery. The triggerman, who acted with malice aforethought, is
tried first, and shifts all Dblane for the killing to his
acconpl i ce. The acconplice — quilty only because of crimnal
responsibility inputed by felony murder —m ght then be convicted
of second or even first degree nurder, on the strength of the real
killer's prior testinony. Effective cross-examnation is the only
means by which the acconplice can parry such a thrust. Conpar e
Mayes, 621 F.2d 850 (wherein two robbers each accused the other of
killing the victins). The possibility that a defendant m ght be
convicted of a crine that he or she did not commt nust not be

taken lightly.

For the reasons set forth above, | am not persuaded that Tyler
had a full, fair, and nmeani ngful opportunity for effective cross-
exam nation, and, consequently, | conclude that the adm ssion of

Eiland's prior testinony violated Tyler's right to confrontation,



under both the Sixth Amendnent and Article 21 of the Maryl and

Declaration of Rights. Because the error was undoubtedly
prejudicial, I would reverse Tyler's convictions and remand for a
new trial. A jury could well find the evidence of the shots having

been fired froma vehicle occupied by two nen, only one of whom had

a notive to kill Bias, sufficient to convict Tyler at a retrial.

Third di ssenting opinion follows next page:

Di ssenting Opinion by Sal non, J.:



| dissent fromthat portion of this Court's opinion holding
that the testinony given at Eiland' s Decenber 1993 trial was
adm ssi bl e agai nst Tyl er. | would reverse and remand for a new
trial.

Tyler had the right, guaranteed by the Sixth Amendnent to the
United States Constitution,! to confront Eiland regarding his
previous trial testinony. The right to confront a w tness includes
the opportunity for full and effective cross-exam nation, neaning
that Tyler's attorney had the right to put questions to Eiland and

obtain "imedi ate answers" to those questions. Tyler was denied

his right to confront Eiland. Moreover, Eiland's prior sworn
testinony did not fit within the Nance rule. It was hearsay "bare
and unredeened.” United States v. Allied Stevedoring Corp., 241

F.2d 925, 933 (2d Cir.), cert. denied, 353 U S. 984 (1957).

On March 3, 1994, in front of the jury, Eland was sworn and
proceeded to give the legal equivalent of his nanme, rank, and
serial nunber. He was then asked five questions relating to Jay
Bias's nurder. Those questions were:

1. Did you shoot Jay Bias?

2. Are you the same M. Eil and that
testified in a previous proceedi ng?

3. Were you in the car when Jay Bias was
shot ?

The Confrontation Cause of the Sixth Amendment to the United States
Constitution declares: "In all crimnal prosecutions, the accused shall enjoy the
right ... to be confronted with the witnesses against him..." The Confrontation
Cl ause of Art. 21 of the Maryland Declaration of R ghts proclains: "That in all
crimnal prosecutions, every man hath a right ... to be confronted with the
Wi tnesses against him..." The Confrontation O ause of the Sixth Arendnent and Art.
21 of the Maryland Declaration of Rights are in pari materia. Craig v. State, 322
Ml. 418, 430 (1991).



4. Were you in the Prince Ceorge's Plaza
mal | on Decenber 4, 19907?

5. Were you in a green Mercedes that was

occupied wth Jerry Tyler at the Prince

Ceorge's Plaza mall on Decenber 4, 19907?
To each of those questions Eiland responded, "I can't answer the
guestion." At the request of the State, Judge Ahalt ordered Tyl er
to answer the questions. Tyler remained adamant. Hi s retort to
every additional substantive question was, "I can't answer the
question.” Counsel for the State, Tyler, and Eland then had a

bench conference. At the bench conference, Judge Ahalt interpreted

Eiland's answers as a refusal to testify.2 It is inportant to note

that the words "I can't answer that question"” were not interpreted
by Judge Ahalt or counsel as neaning "I am unable to answer that
guestion." The trial judge next held Eland in contenpt and

recessed court for eighteen days. Prior to the recess, Eiland was

not cross-exanm ned by counsel for Tyler.?3

°The court found

| am persuaded by the proceedi ngs that occurred in ny
presence on the record before all parties concerned, that
the witness fully knows and understands what he's doing
here in Court, is of sufficient age and know edge to
conprehend the nature of the proceedings; that he is not
under any nedication or anything that would interfere with
his ability to understand what is occurring here in the
pr oceedi ngs.

| further conclude that he has been asked rel evant
guestions of inquiry in the trial that we are presently in
t he process of conducting; that he has no justified reason
for not testifying

SEiland was at no time, in the jury's presence, turned over to the defense for
Ccross-exani nati on. The reason for this, evidently, was that everyone at trial
assuned that Eiland's refusal to testify nade hi munavailable for either direct or
Cross-exam nati on. After the 18 day recess, out of the presence of the jury,
Tyler's attorney asked Eiland two questions regarding whether he had been
threatened. Eiland refused to answer those questions.



On March 21, 1994, Eiland took the stand again, this tinme out
of the jury's presence. He was asked only two questions concerning
t he Bias nurder, viz:

1. Did you shoot Jay Bias?

2. Were you at the Prince Ceorge's Plaza
mal | on Decenber 4, 19907?

To both questions, M. Eland again answered, "I can't answer that
question." The trial judge asked, "Can you tell nme any reason why
you continue to refuse to testify?" Eiland answered, "No." Judge
Ahalt ruled that E land had "purposefully and intentionally
vi ol ated" an order of court by his refusal. Eiland was thereupon
again held in contenpt and remanded to the custody of the sheriff.
Over appellant's objection, the State was then allowed to read
into evidence what Eiland had testified to at his Decenber 1993

trial.

Rl GHT TO CONFRONTATI ON

It is crystal clear that Eiland woul d have refused to answer
any substantive question regarding the nurder of Jay Bias if
addi ti onal questions had been asked of himby either the court or
counsel . This was the reason Judge Ahalt held that Eiland was
"unavail abl e" as a w tness. If Eiland had a legally justified
reason to remain silent, Eland' s prior trial testinony would
unquestionably have been i nadm ssi bl e under Dougl as v. Al abama, 380
U S. 415 (1965), and Nance v. State, 331 M. 549, 572 (1993). 1In
Dougl as, the Suprene Court held that a defendant's rights under the

Confrontation O ause were viol ated when the prosecution was al |l oned



to read into evidence prior testinony of a wtness inplicating the
def endant, after the wtness had invoked his Fifth Amendnent
privilege against self-incrimnation. |In Nance, the Court said:
"Wtnesses who are not actually available for cross-exam nation
despite their presence in the court are, for exanple, those who
refuse to testify by asserting the spousal privilege or the
privilege against self-incrimnation.” |Id. at 572 (citing People
v. Redd, 135 Il11. 252, 142 Ill. Sec. 802, 837, 553 N E. 2d 316, 351
(1990)). See also, 4 Winstein & Berger, Winstein's Evidence
United States Rules, T 801(d)(1)(A)(01) at 801-144 (1988); Md ain,
Maryl and Rul es of Evidence, p. 225 (1994 ed.). Here, Eiland's
refusal was without justification. The question then beconmes: For
pur poses of the inplenmentation of the right to confrontation as
guaranteed by the Sixth Anendnent, does it matter whether Eiland's
refusal was justified? The answer to that question should
determne the outcone of this case. Impliedly, the majority
answers, "yes" to that question. In nmy view, with one exception
di scussed infra, it does not matter why Eiland refused to testify.
Because he would not answer substantive questions, he was not
avai l abl e for cross-exam nati on.

The purpose of the Confrontation C ause was explained one
hundred years ago in Mattox v. United States, 156 U S. 237 (1895):

Thg priqary objecp of the constitutiona

provision in question was to prevent

depositions or ex parte affidavits * * * being

used against the prisoner in lieu of a

personal exam nation and cross-exam nation of

the witness, in which the accused has an

opportunity, not only of testing the
recollection and sifting the conscience of the



w tness, but of conpelling himto stand face
to face with the jury in order that they may
|l ook at him and judge by his deneanor upon
the stand and the manner in which he gives his
testi nony whether he is worthy of belief.

(Enphasi s added).
More recently, in California v. Geen, 399 US. 149, 158
(1970), the Court said:

Viewed historically, then, there is good
reason to conclude that the Confrontation
Clause is not violated by admtting a
declarant's out-of-court statenments, as |ong
as the declarant is testifying as a wtness
and subject to full and effective cross-
exam nati on

This conclusion is supported by conparing the
pur poses of confrontation with the alleged

dangers in admtting an out - of -court
st at enent . Confrontation: (1) insures that
the witness will give his statenents under

oath ) thus inpressing him wth the
seriousness of the matter and guardi ng agai nst
the lie by the possibility of a penalty for
perjury; (2) forces the witness to submt to
cross-exam nation, the "greatest |egal engine
ever invented for the discovery of truth”

(3) permts the jury that is to decide the
defendant's fate to observe the deneanor of
the witness in making his statenent, thus
aiding the jury in assessing his credibility.

(Enphasi s added).
In Davis v. Alaska, 415 U S. 308, 315-16 (1974), the Suprene
Court expl ained further:

The Sixth Anmendnent to the Constitution
guarantees the right to an accused in a
crimnal prosecution "to be confronted with
the w tnesses against him" This right is
secured for defendants in state as well as
federal crimnal proceedi ngs under Pointer v.
Texas, 380 U.S. 400, 85 S.&t. 1065, 13 L.Ed.2d
923 (1965). Confrontation neans nore than
being allowed to confront the wtness
physi cal | y. "Qur cases construing the



[confrontation] clause hold that a primary
interest secured by it is the right of cross-
exam nation." Dougl as v. Alabama, 380 U S
415, 418, 85 S. Ct. 1074, 1076, 13 L.Ed.2d 934
(1965). Professor Wgnore stated:

"The main and essential purpose of
confrontation is to secure for the opponent
the opportunity of cross-exam nation. The
opponent demands confrontation, not for the
i dl e purpose of gazing upon the w tness, or
of being gazed upon by him but for the
pur pose of cross-exam nation, which cannot
be had except by the direct and persona
putting of questions and obtaining i mediate

answers. " (Enmphasis in original.) 5 J.
W gnore, Evidence 8 1395, p. 123 (3d ed.
1940).

Because, as stated in Davis, supra, cross-exan nation cannot
be had "except by the direct and personal putting of questions and
obt ai ning i medi ate answers,"” Tyler had no opportunity to cross-
examne Eiland fully and effectively. The fact that Eiland's
refusal to answer questions was unjustified cannot change this
reality.

The majority says, slip op. at 29:

In the case of Eiland, there was nothing to

prevent the fact finders from | ooking upon

him listening to him observing his denmeanor

as he answered or refused to answer, and

assessing him in sonme neaningful fashion.

None of this occurred in Simons v. State.
By analogy: |If a prisoner of war gives his interrogator his nane,
rank, and serial nunber but refuses to answer any other questions,
t he questioner may very well assess himin sone neani ngful fashion
(prisoner is brave, clean, alert, fidgety, etc.), but the
gquestioner wll not gain any insight into the prisoner's

credibility. Likewse, the jury could gaze upon Eiland while he

was on the stand. Because he refused to answer every question



regardi ng Jay Bias's murder, however, the jury could not possibly
accurately judge his credibility on that subject.

The rule that is here applicable was set forth in Myes v.
Sowders, 621 F.2d 850, 856 (6th Cir.), cert. denied, 449 U S. 1035
(1980):

A witness is not available for full and
ef fective cross-exam nation when he or she
refused to testify. Dougl as v. Al abama, 380
US 415, 85 S C. 1074, 13 L.Ed.2d 934
(1965); Bruton v. United States, 391 U. S. 123,
88 S.Ct. 1620, 20 L.Ed.2d 476 (1968); Nelson
v. ONeil, 402 US 622, 91 S.C. 1723, 29
L. Ed.2d 222 (1971). This is equally true
whet her the refusal to testify is predicated
on privilege or is punishable as contenpt, so
long as the refusal to testify is not procured
by the defendant."” Douglas v. Al abama, supra,
380 U. S. at 420, 85 S.Ct. at 1077; Motes v.
United States, 178 U. S. 458, 471, 20 S . C.
993, 998, 44 L.Ed. 1150 (1900); United States
v. Myes, 512 F.2d 637, 650-52 (6th Cr.),
cert. den., 422 U S. 1008, 95 S. . 2629, 45
L. Ed. 2d 670 (1975).

(Footnote omtted; enphasis added).

In this case, there was no finding that Eil and' s
unavail ability was procured by the defendant. Thus, the exception
mentioned in Mayes is inapplicable.

In Mayes the defendant was charged with the robbery of a
service station. A witness was called by the prosecution who
answered two substantive questions. One of the questions was
whet her he was at the scene of the robbery for which defendant was
char ged. The wi tness answered, "No." Thereafter, the wtness
refused to testify further despite a conference in the judge's
chanbers and ultinmately a contenpt citation. The prosecutor called

an investigating police officer who contradicted the witness's



testinony that he was not at the scene of the robbery. The officer
proceeded to testify, inter alia, that the witness had told him
that he and the defendant were at the service station, that he and
t he defendant robbed it, and that in the course of the robbery
def endant shot the service station attendant. The Mayes Court held
that the defendant's right to confrontation was violated by the
adm ssion of the witness's prior statenment to the police officer.
| d. at 856.

It is true that the nere fact that a hearsay decl arant cannot
be cross-exam ned does not necessarily nmean that adm ssion of the
hearsay violates the Confrontation C ause. Simons v. State, 333
Md. 547, 556 (1994). The proponent of the hearsay, however, nust
prove: 1) the necessity of introducing the out-of-court statenent,
and 2) the out-of-court statement bears adequate indicia of
reliability. | d. Necessity was shown here because Eiland was
unavail able as a wtness. A hearsay statenent bears adequate
indicia of reliability if it is based upon a "firmly rooted"
hearsay exception. ld. at 556-557. No firmy rooted hearsay
exception is here applicable.

Even if the hearsay exception is not "firmy rooted," the
statement may still be admssible if the proponent makes a show ng
t hat t he st at enent has "particul ari zed guar ant ees of
trustworthiness.” Nance, 333 Mi. at 560. There is a presunption,
however, which the State nust overcone, that the out-of-court
statenent is unreliable. ld. at 564. The nere fact that the

statenent is made under oath is not enough to guarantee



trustworthiness. United States v. Lang, 904 F.2d 618, 623 (1l1th
Cir.), cert. denied, 498 U S. 924 (1990). The "particul ar
guarantee of trustworthiness” nust be shown by relevant
ci rcunstances that "surround the making of the statenent and that
render the declarant particularly worthy of belief.” | daho .
Wight, 497 U S. 805, 819 (1990). Such circunstances may not
i ncl ude ot her evidence that would corroborate the veracity of the
declarant's out-of-court statenent. Si nmmons, supra, 333 M. at
561-62. Eland' s testinony given at his owm trial in Decenber 1993
before Judge Ahalt and a jury was conpletely self-serving. | f
convicted at the Decenber 1993 trial, Eland would have been
eligible to receive a prison sentence of thirty years ) the sane
sentence he received from Judge Ahalt after his first conviction.
Ei l and had the strongest of notives to testify falsely in order to
absol ve hinself of blame and to cast it entirely on Tyler. The
State failed to overcone the presunption that Eiland' s Decenber
1993 trial testinony was unreliable. The adm ssion of Eiland' s
prior testinony violated Tyler's Sixth Amendnent right to confront

hi s accuser.

THE NANCE EXCEPTI ON

| do not agree that Eiland's testinony fits within the Nance
exception to the rul e against hearsay. The State failed to prove
two necessary predicates for the application of that rule, viz: 1)
that Eiland's testinony presented to the jury on March 3, 1994 was

inconsistent with the testinony Eiland gave at his own trial in



Decenber 1993 and 2) that Eiland was available at Tyler's trial for
cross-exam nation regarding his prior testinony.

In order for a statenment to be adm ssible under the Nance
rule, there nust be an inconsistency between the prior testinony
and the witness's trial testinony. Nance, supra, 331 Ml. at 568.
| read the term "inconsistency" as used in the Nance exception to
mean self-contradiction. In support of the nodern rule allow ng
use of a prior inconsistent statenment as substantive evidence, the
Nance Court did not define the term "inconsistent." It did,
however, justify the nodern rule by quoting two authorities )
McCormi ck and Learned Hand. Both of those authorities stress the
el ement of self-contradiction in the witness's testinony, i.e., the
fact-finder conpares the story the witness told earlier with the
story he nowtells. The Nance Court said:

The nodern rule is widely supported by the
coment at or s. McCorm ck asserts that the
availability of cross-exam ning the decl arant
satisfied the aim of the hearsay rule to
excl ude untrustworthy evi dence:

[T]he wtness who had told one story
af oreti ne and anot her today has opened the
gates to all the vistas of truth which the
common | aw practice of cross-exam nati on and
re-exam nation was invented to explore. It
will go hard, but the two questioners wll
| ay bare the sources of the change of face,
in forgetful ness, carel essness, pity, terror
or greed, and thus reveal which is the true
story and which the false. It is hard to
escape the view that evidence of a previous
i nconsi stent statenment, when the decl arant
is on the stand to explain it if he can, has
in high degree the safeguards of exam ned
testi nony.

C. McCorm ck, The Turncoat Wtness: Previous
St at enent s as Subst anti ve Evi dence, 25



Tex. L. Rev. 573. 577 (1947). Accord 3A
Wgnore, supra, 8 1018(b)(because purpose of
hearsay rule is satisfied when witness is
present and subject to cross-exan nation,
former extrajudicial statenment should be
granted substantive val ue).

Supporters of the nodern rule have |ong
rejected the notion that the trier of fact
must observe cont enporaneously the declarant's
deneanor when meki ng t he out - of - court
statenent. Judge Learned Hand aptly observed
that when a jury decides that what a w tness
says now is not the truth, but what he said
before was truthful, they nonetheless are
deciding from what they see and hear of that
person in court. D Carlo v. United States, 6
F.2d 364, 368 (2d GCr. 1925). Sone 30 years
| ater Judge Hand returned to this thene:

It is one thing to put in a statenent of a
person not before the jury: that is indeed
hearsay bare and unredeened. But it is
quite a different matter to use them when
the witness is before the jury, as part of
t he evidence derived fromhimof what is the
truth, for it may be highly probative to
observe and mark the manner of his deni al
- Again and again in all sorts of
situations we becone satisfied, even w thout
earlier contradiction, not only that a
denial is false, but that the truth is the
opposi te.

United States v. Allied Stevedoring Corp., 241
F.2d 925, 933 (2d CGr.), cert. denied, 353
UsS 984, 77 St.a. 1282, 1 L.Ed.2d 1143
(1957).

331 Md. at 565-66 (enphasis added).

The majority holds, slip op. at 52, that Tyler's refusal to

answer the questions "Did you shoot Jay Bias?" and "Wre you in the

car when Jay Bias was shot?" is just as inconsistent with his prior

testi nony

gquesti ons.

as if he had answered "I can't renenber”

to both



At its core, nearly all testinony at any trial is menory

testinmony.* When a witness says, "I saw Jeffrey Tyler shoot Jay
Bias," that testinony neans, "I renenber seeing Jeffrey Tyl er shoot
Jay Bias." Therefore, if a wtness says at a second trial, "I
can't renenber who shot Jay Bias," the two answers are

i nconsistent. The Nance Court recognized this in note 5:

| nconsi st ency i ncl udes bot h positive
contradictions and cl ainmed | apses of nenory.
State v. Devlin, 251 Mont. 278, 825 P.2d 184,
187 (1991). Wien a witness's claimof |ack of
menory anount s to del i berate evasi on

i nconsistency is inplied. People v. Johnson,
3 Cal. 4th 1183, 14 Cal .Rptr.2d 702, 719, 842
P.2d 1, 18 (1992).

331 Md. at 564.
Eil and did not testify® inconsistently at Tyler's trial. He

told one story at his own (second) trial and no story what soever at

4Opinion testinony i s one nmjor exception

SWhen counsel or the Judge asked a question of Eiland and he refused to
answer, it is doubtful whether this constituted testinony. |n Douglas, supra, the
prosecutor read to the witness several portions of a statenment that the w tness
[ Loyd] had given to the police. After reading a portion of the statenment, the
prosecutor would then ask Loyd, "Did you say that?" |In regard to this procedure,
Justice Brennan, for the Court, said,

Al though the solicitor's reading of Loyd s alleged
statenent, and Loyd's refusal to answer, were not
technically testinony, the solicitor's reading nmay well
have been the equivalent in the jury's mnd of testinony
that Loyd in fact made the statenent; and Loyd's reliance
upon the privilege created a situation in which the jury
m ght inproperly infer both that the statenment had been
made and that it was true. Since the solicitor was not a
witness, the inference fromthis reading that Loyd nmde
the statenent could not be tested by cross-exani nation

Simlarly, Loyd could not be cross-exam ned on a statenent
i mputed to himbut not admtted by him...

Dougl as, 380 U.S. at 420



Tyler's second trial.® Eland s trial performance subjected himto

a charge of contenpt’ but not to a charge of perjury.

AVAI LABI LI TY FOR CROSS- EXAM NATI ON

To be "avail abl e for cross-exam nation" within the neaning of
Nance, the witness nmust respond wllingly to questions.

In Nance, the Court explained this by quoting from United
States v. Ownens, 484 U. S. 554, 561-562 (1988), as foll ows:

The Suprenme Court added wth respect to
Fed. R Evid. 801:

Odinarily a witness is regarded as " subject
to cross-exam nation' when he is placed on
the stand, under oat h, and responds
willingly to questions. Just as wth the
constitutional prohibition, limtations on
the scope of exam nation by the trial court
or assertions of privilege by the wtness
may underm ne the process to such a degree

St her states agree that a refusal to testify is not inconsistent with prior
testinony or statenents. People v. Rios, 210 Cal. Rptr. 271, 279 (Cal. Ct. App.
1985) (recogni zing that, where a "stonewalling" wtness refuses to answer any
questions at trial, "there is sinply no “statenent’ in the record that is
inconsistent ... with prior statenents; there is no “express testinony' at all from
which to infer or deduce inplied inconsistency"); Barksdale v. State, 453 S.E. 2d
2, 4 (Ga. 1995)(holding that a witness's prior videotaped statenent was inadni ssible
because the witness "refused to answer any questions [at trial] and thus gave no
testinony in court wth which the prior statenent could be judged to be
i nconsistent"); State v. WIllianms, 442 A 2d 620, 623 (N.J. Sup. C. App. Div.
1982) (hol ding that the witness's refusal "to answer any questions about the crines
he had detailed in an earlier statenent” was not "testinony" and thus could not
“create an inconsistency between trial testinony and an out-of-court statenent");
Davis v. State, 773 S.W2d 592, 593 (Tex. C. App. 1989)(recogni zing that a refusal
to testify is not an inconsistnet statenent); see also Conmonwealth v. Brown, 619
S.W2d 699, 703-4 (Ky. 1981), overruled on other grounds, 652 S.W2d 69 (Ky. 1983);
State v. Platt, 354 S.E.2d 332, 335 (N.C. C. App. 1981), rev. denied, 358 S.E. 2d
529 (N.C. 1987).

‘A criminal information was filed naning Eiland as a defendant in the Circuit
Court for Prince George's County, Maryland (CT 94-07724). The crimnal information
charged that Eiland, between March 3, 1994 and March 21, 1994, "did wllfully
di sobey a | awful order of the Honorable Judge Arthur M Ahalt..." in violation of
the common |aw (contenpt). Eiland pleaded guilty to the contenpt charge on March
31, 1995. He was sentenced by the Honorable Wl liam M ssouri to a two-year term of
i mprisonment, with all but twenty-two days suspended. One of the terms of his
probation is that Eiland "testify truthfully as to a co-defendant previously tried,
if there is a newtrial."



t hat neani ngful cross-exam nation within the
intent of the Rule no | onger exists...

333 Md. at 573 (enphasis added).

"[ T] he greatest |egal engine ever invented for the discovery
of truth" (California v. Geen, supra) cannot possibly operate if
a W tness refuses to answer questions. Because Eiland refused to
answer all substantive questions, he was not available for cross-
exam nation within the neaning of Nance.

Judge Bl oom aut horizes ne to state that he concurs with this

di ssent.



