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Ceorgette Roberts and Saul E. Kerpelman, Esq., Roberts's
attorney, appeal froman order by the Grcuit Court for Baltinore
City (ward, J.) that granted Total Health Care, Inc.'s (Tota
Health Care) notion for sunmmary judgnent. The circuit court's
order required Roberts and Kerpelman to rei nburse Total Health Care
$59, 880 for nedical care received by Roberts's children and paid
for by Total Health Care. |In appealing the circuit court's summary
j udgnent order, Roberts and Kerpel man present for our consideration
the foll ow ng i ssues, which we have reworded and reorgani zed:

l. Did the circuit court err in holding that
Md. Code (1982, 1994 Repl. Vol., 1995
Supp.), 8 15-120 of the Health-Genera
Article did not violate the due process
of | aw?

1. Didthe circuit court err by finding that

Tot al Health Care had a right to
rei nbur senent from Roberts??!

FACTS

Total Health Care is a health maintenance organization that
provi des nedi cal services for its nmenbers. Wen the events of this
case occurred, Total Health Care was under contract wth the
Department of Health and Mental Hygiene of the State of Maryl and

(the Departnent) to provide nedical care for indigent individuals

Y'In their brief, Roberts and Kerpel man argued in separate
sections that: (1) section 15-120 nakes no provision for the
assignment of the Departnent's subrogation right; and (2) Total
Health Care has no right to collect the noney under the |aws
governing the right of subrogation. W, however, viewthe
assi gnnment issue as part of the overall discussion involving
subrogation. Thus, we conbined these two questions into one
i ssue.



who qualified for nmedical assistance under the Maryland Medica

Assi stance Program (the Progranm) and who were enrolled with Total

Heal th Care.? In return for providing these services,
Departnent paid Total

In addition to the per capita paynent,

t he

Health Care a negoti ated per capita paynent.

t he Departnent assigned

Total Health Care its right to subrogate third party tort clains.

The contract provides, in part:

a. If an enrollee under the terns of this
contract has a cause of action against a
person, the HMO-MA [Total Health Care] shal
be subrogated to that cause of action to the
extent of any paynments nmade, or costs
incurred, by the HMOMA on behalf of the
enrollee that result fromthe occurrence that
gave rise to the cause of action. Cost s
incurred by the HMO-MA may be considered as
i ncl udi ng t he HMO- MA' s reasonabl e and
customary charges for services furnished by
t he HVO- MA' s own staff or t hat of
subcontractors.

b. The Departnent intended hereby to assign
to the HMO-MA its right of subrogation under
section 15-120, Heal t h- Gener al Article,
Annotated Code, but only to the extent to
which these rights are assignable under the
| aws of Maryland. The Departnent accepts no
l[tability for the failure or inability of the
HVO-MA to recover suns potentially avail able
to it under the terns of this section.

Roberts, along with her two children, were nenbers of Total

Heal th Care when Roberts's children suffered | ead pai nt poisoning

in 1987.

The children were treated at Johns Hopkins Children's

2 Oiginally,
Total Health Care's predecessor
Care Corporation, which changed its nane to Total Health Care,

Inc. in 1989.

the Departnent entered into a contract with
West Baltinmore Conmmunity Health



Hospital with special nedical treatnent that Total Health Care
could not provide in-house. Total Health Care paid for the
servi ces at Johns Hopkins, which total ed $59, 880.

In 1989 Roberts filed a suit against her landlord in 1988 in
the circuit court for injuries suffered by her two children. Total
Health Care notified Roberts and Kerpel man on June 5, 1991, and
again on July 23, 1991, that it was asserting its subrogation
right. On Cctober 28, 1993, Roberts's civil suit settled for
$330, 000, which amount was to be held in a trust for the children.
Ker pel man placed this noney in his escrow account.?

Following the settlenent, Total Health Care again requested
paynment for the noney expended on behalf of Roberts's children
Roberts and Kerpel man refused to honor the request for paynent.
Followi ng the refusal to pay, Total Health Care filed a lawsuit in
the circuit court to collect the $59, 880.

Total Health Care filed a nmotion for summary judgnent agai nst
Roberts and Kerpel man based on its asserted statutory and common
| aw subrogation rights.* Both sides filed nenoranda before the

circuit court conducted a hearing. After hearing fromthe parties,

3 W are not inplying that Kerpelnman's actions were, in any
manner, unethical or in violation of the Maryl and Rul es of
Pr of essi onal Conduct.

4 The notion for sunmmary judgnent decided by the circuit
court and appealed to this Court was the second summary j udgnent
nmotion filed by Total Health Care. The circuit court did not
decide the first sunmary judgnent notion because Roberts did not
recei ve proper service as of the date of the first notions
heari ng.



the circuit court granted Total Health Care's notion for summary
j udgnent and ordered Roberts and Kerpelman to pay Total Health Care
$59,800. Following the circuit court's grant of sunmary judgnent,

Roberts and Kerpelman filed this tinely appeal.

DISCUSSION

This case centers on Mi. Code (1982, 1994 Repl. Vol., 1995
Supp.), 8 15-120 of the Health-CGeneral Article (HG, which details
the Departnent's right to establish a subrogation clai m agai nst
persons enrolled in the Program (Programrecipient).® Section 15-
120 reads, in part, as follows:

(a) I'n general. -- If a Programrecipient has
a cause of action against a person, the
Departnent shall be subrogated to that cause
of action to the extent of any paynents made
by the Departnment on behalf of the Program
reci pient that result fromthe occurrence that
gave rise to the cause of action.

(b) Holding noney for Departnent. -- (1) Any
Program recipient or attorney, guardian, or
personal representative of a Program recipient
who receives noney in settlenment of or under a
judgnent or award in a cause of action in
whi ch the Departnent has a subrogation claim
shall, after receiving witten notice of the
subrogation claim hold that noney, for the
benefit of the Departnent, to the extent
required for the subrogation claim after
deducting applicable attorney's fees and
[itigation costs.

(2) A person who, after witten notice of

>In this opinion all statutory references are from Ml. Code
(1982, 1994 Repl. Vol., 1995 Supp.), 8 1-101 et seq. of the
Heal t h- General Article (HG unless otherw se specified.



a subrogation claim and possible liability
under this paragraph, disposes of the nopney,
wi t hout t he witten approval of t he
Department, is liable to the Departnent for
any anmount that, because of the disposition,
IS not recoverable by the Departnent.

Roberts and Kerpelnman argue that section 15-120 s
unconstitutional because, in their opinion, it allows a subrogee to
attach nonetary awards of Program recipients wthout first
conplying with procedural due process safeguards.® Specifically,
Roberts and Kerpelman maintain that Total Health Care's right to
subrogation established a lien against the noney awarded to
Roberts's children wthout first providing notice and an
opportunity to be heard. Total Health Care counters that section
15- 120 does not establish a lien and thereby does not constitute a
taking. In the alternative, Total Health Care argues that even if
section 15-120 anounts to a taking, Roberts and Kerpel man received

sufficient notice and hearing to conply with procedural due process

6 Kerpelman is a party to this case as required by Mil. Rule
2-211(a). He does not, however, have standing to contest the
circuit court's order to pay Total Health Care $59, 880 fromthe
money held in escrow. Kerpel man does not have a possessory
interest in the noney because he is nerely holding it in escrow
for Roberts's children's benefit. Additionally, attorneys suffer
no injury by having to pay subrogation fees fromnoney held in a
client's escrow account because section 15-120 allows themto
collect their attorney's fees before paying a subrogation claim

Section 15-120 | eaves open the question of whether an
attorney holding a previous judgnent in a client's escrow account
could be liable if he does not pay a subrogation clai mand
instead allows the Programrecipient to spend the noney. Such a
factual scenario is not before the Court in this appeal.



in accordance with constitutional requirenents.

As with any constitutional challenge, the statute in question
is presuned to be constitutional until proven otherw se by the
challenger. G der Barrel Mbile Honme Court v. Eader, 287 M. 571
579 (1980). In this case, Roberts and Kerpel man have the burden of
denmonstrating to this Court that section 15-120 is unconstitutional
on its face. Roberts and Kerpel man did not argue that the statute

was unconstitutional as applied.
A.

This Court and the Court of Appeals have consistently
interpreted the Due Process O ause of the Fourteenth Anendnent’ and
Article 24 of the Maryland Decl arations of Rights® as conpl enentary
provisions that protect the sanme rights. Bureau of M nes wv.
Ceorge's Oreek, 272 Ml. 143, 156 (1974). Thus, the Suprene Court's
interpretations of the Fourteenth Amendnent function as authority
for the interpretation of Article 24. E.g., Pitsenberger .
Pi t senberger, 287 M. 20, 27, appeal dismssed, 449 U S. 807

rehearing denied, 449 U S. 1028 (1980).

" The Due Process O ause of the Fourteenth Amendnent ensures

that "[n]o state shall . . . deprive any person of life, liberty,
or property, w thout due process of the law" U S. Const. anend.
XV, § 1.

8 Article 24 of the Maryland Declaration of Rights is the
state constitutional conplinment to the Fourteenth Amendnent's Due
Process C ause and provides that "no man ought to be . . .

di sseized of his . . . life, liberty, or property, but by the
judgnent of his peers, or by the Law of the Land.” M. Const.
Decl aration of Rights, art. 24.



The due process protections contain both a substantive and a
procedural conponent. Subst antive due process protects persons
fromarbitrary or unreasonable actions. E. g., Planned Parenthood
of Southeastern Pa. v. Casey, 505 U S. 833, 846-847 (1992).
"Procedural due process,"” on the other hand, "inposes constraints
on governnental decisions [that] deprive individuals of "liberty'
or “property' interests within the neaning of the Due Process
Clause." Mathews v. Eldridge, 424 U. S. 319, 332 (1976). "At the
core of the procedural due process right is the guarantee of an
opportunity to be heard and its instrunental corollary, a prom se
of prior notice." Lawence Tribe, Anmerican Constitutional Law §
10-15, at 732 (2d ed. 1988). Roberts and Kerpel man assert only a
procedural due process argunent.

In order to invoke procedural due process protections, the
party asserting unconstitutionality nmust show that state action has
been enpl oyed to deprive that party of a substantial interest in
property. Fuentes v. Shevin, 407 U S. 67, 84-85 (1972); ol den
Sands Club v. Waller, 313 Ml. 484, 488, n.4 (1988); Pitsenberger,
287 M. at 27. Only if a constitutional taking involving state
action is established can a court then apply the Mathews bal anci ng
test to determ ne what procedural due process is constitutionally
requi red. Mathews, 424 U. S. at 332-335; Pitsenberger, 287 M. at
28. In this case, we nust focus our analysis on section 15-120 to

determ ne whether it constitutes a taking w thout the benefit of



due process.?®
B.

Not every interference with a person's "life, liberty, or
property" constitutes a taking that would otherwise require
conpliance wth the procedural due process safeguards. To qualify
as an unconstitutional taking under the Constitution, the state's
actions nmust create a severe deprivation of property. Fuentes, 407
U.S. at 84. This deprivation of property nust significantly
interfere wth the conplainant's property interest. 1d. at 84-85;
Barry Properties v. Fick Bros., 277 M. 15, 23-27 (1976).

The creation and attachnent of a lien, along wth other
possessory prejudgnent renedi es such as replevin and garni shnent,
constitutes a constitutional taking and is thereby "subject to the
strictures of due process.” Peralta v. Height Medical Center,
Inc., 485 U S. 80, 85 (1988); e.g., Connecticut v. Doehr, 501 U S
1 (1991) (striking down a Connecticut prejudgnment attachnment
statute because it authorized attachment wthout notice and
hearing); North Georgia Finishing, Inc. v. D-Chem Inc., 419 U S.
601 (1975) and Sniadach v. Famly Finance Corp., 395 U S. 337

(1969) (finding that prejudgnment garnishnent statutes require

°® Total Health Care does not argue that its request for
paynment and the obligation to pay based on section 15-120 was
nmerely private action as opposed to state action. W wll
t herefore assume, arguendo, that Total Health Care's request for
paynment and the section 15-120 obligation for paynent constituted
a state action.
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conpliance with due process); Fuentes, 407 U. S. at 80-86 (finding
that a replevin action required conpliance wth due process);
ol den Sands, 313 MI. at 488, n.4 (agreeing with the circuit
court's determnation that the Maryland Contract Lien Act, found in
Mi. Code (1996 Repl. Vol.), 8 14-201 et seq. of the Real Property
Article, involves a constitutional taking); Barry Properties, 277
Mi. at 24 (concluding that the then existing nechanics' |Ilien
statute deprived an owner of a significant property interest and
was therefore unconstitutional because it |acked adequate notice
and hearing provisions).

Alien is a "claim encunbrance, or charge on property for
paynent of some debt, obligation or duty.” Black's Law Dictionary
922 (6th ed. 1990). The inposition of a lien or other possessory
prejudgnment renmedy constitutes a constitutional taking because it
deprives the person subject to the lien of a significant property
interest. These possessory prejudgnent renedies are not causes of
action, they are renedies for collecting noney froma debtor.

Section 15-120 is not a renedial statute that allows subrogees
to encunber property to secure a debt previous to a judicial order.
| nstead, section 15-120 gives the Departnent the |egal cause of
action to file a subrogation clai magainst a Programrecipient who
has recei ved conpensation for a tort claim

Section 15-120(b) and its request that parties hold subrogated
nmoney judgnents or settlenments or face potential liability for the

nmoney not recovered is not a taking that demands prior notice and
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hearing. The section 15-120(b) obligation to hold and pay noney
differs fromthe aforenenti oned possessory prejudgnent renedies in
that section 15-120 neither vests in a subrogee a possessory
interest in a Program recipient's nonetary award nor interferes
with the Program recipient's use and enjoynent of that nonetary
award. Instead of establishing a possessory interest, section 15-
120(b) nerely serves to put a Programrecipient on notice that it
owes the Departnent a certain sumof noney and that the Departnent
has a right to file a claimto collect this noney.

Maki ng parties |iable for expenses paid by a subrogee is not
the equivalent of having a party hold an enforceable lien on a
pi ece of property or noney judgnent. Even after receiving notice
of the subrogation claim a Program recipient still has full
possessory interest in that award and can do with the noney
what ever he or she wants.

In this case, Roberts, for her children, had full title and
possessory interest in the noney held by Kerpel man. She was free
to place the noney in trust for her children. Roberts and
Kerpel man nmay question Total Health Care's statutory right to
col |l ect fees under the subrogation | anguage of section 15-120, but
neither the United States Constitution nor Article 24 of the
Maryl and Decl aration of Rights interferes with the assertion of a

section 15-120 subrogation claim
I.

Roberts and Kerpel nan argue that Total Health Care did not
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have a valid subrogation claim Total Health Care counters that
its subrogation claim was valid and supported by the | egal
doctrines of subrogation and contract | aw.

The doctrine of subrogation allows for "[t]he substitution of
one person in the place of another with reference to a |awful
claim demand or right, so that he who is substituted succeeds to
the rights of the other in relation to the debt or claim and its
rights, renedies, or securities." Finance Co. of Am v. U S F. &
G Co., 277 Md. 177, 182 (1976); see also Bachmann v. d azer, 316
Md. 405, 412 (1980) (stating that subrogation "is intended to
provide relief against |oss and damage to a neritorious creditor
who has paid the debt of another"); Rinn v. First Union Nat. Bank
of Maryland, 176 B.R 401, 407 (D.M. 1995) (stating that
"subrogation is the substitution of one person in the place of
another with reference to a lawful claimor right"). Subrogation
is founded upon the equitable powers of the court, Bachnmann, 316
Ml. at 412, but is recognized and enforced in both | aw and equity
actions. Gov't Enployers Ins. v. Taylor, 270 Md. 11, 20 (1973).

The policy underlying the subrogation doctrine is the desire
to "prevent the party primarily liable on the debt from being
unjustly enriched when soneone pays his debt."” Bachmann v. d azer,
316 M. 405, 412 (1989). Prof essor WIliston characterized the
doctrine of subrogation as foll ows:

The object of subrogation is the

prevention of injustice. It is designed to
pronote and to acconplish justice, and is the
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nmode which equity adopts to conpel the
ultimate paynent of a debt by one, who, in
justice, equity, and good conscience, should
pay it.
Bachmann, 316 M. at 413 (quoting 10 WIlliston, A Treatise on the
Law of Contracts 8§ 1265, at 845 (3d ed. 1967)).
The subrogee acquires all rights and renedi es the creditor had
agai nst the debtor. Bachmann, 316 MI. at 413 (citing Poe v. Phil a.
Casualty Co., 118 Ml. 347, 352-353 (1912)). As the Suprene Court
observed, "One who rests on subrogation stands in the place of one
whose claim he has paid, as if the paynent giving rise to the
subrogation had not been nade.”" United States v. Minsey Trust Co,
332 U.S. 234, 242 (1947).
Maryl and courts recogni ze three types of subrogation clains:

(1) legal subrogation'® (2) conventional subrogation; and (3)

statutory subrogation. Bachmann, 316 Md. at 413; Finance Co. of

10 The Court of Appeals described | egal subrogation as
fol |l ows:

Legal subrogation (as distinguished from
conventional and statutory subrogation)
ari ses by operation of |aw when there is a
debt or obligation owed by one person which
anot her person, who is neither a vol unteer
nor an intermeddl er, pays or discharges under
such circunstances as in equity entitles him
to reinbursenent. Maryland Title Co. v.
Kosi sky, 245 Md. 13 (1966)

Finance Co. of Am v. US F. & G Co., 277 Md. 177, 182 (1976).

Al t hough we do not apply the doctrine of |egal subrogation
diretly in this case, its overriding theme of equity and fairness
is a conponent of all subrogation clainms, whether statutory,
conventional, or |egal.
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Am, 277 M. at 182. These three categories exist independently of
each other. The nonexi stence of one does not per se exclude a
finding of the other.?!!

Both parties discussed in one form or another each of the
three genuses of the subrogation doctrine. Because there is no
need to address legal subrogation directly, we wll divide our
di scussion into tw parts; part A addressing Roberts and
Kerpel man's statutory claimand part B dealing with conventi onal

subr ogati on
A.

Roberts and Kerpel man insist that the Departnment had no right
to assign its subrogation claim because section 15-120 does not
specifically allow for the assignment of this right.

Statutory subrogation, as its nane suggests, arises by an act
of the legislature that vests the right of subrogation with a party
or category of parties. Bachmann, 316 Ml. at 413. Section 15-120
creates a statutory right of subrogation in the Departnment. Total
Health Care's right to subrogation, however, is not directly based
on section 15-210, because the sub-section does not expressly grant

it this right. Instead, Total Health Care's right to enforce the

11 Sonme courts and treatises only recognize two forns of
subrogation; conventional and legal. E.g., Security Ins. Co. V.
Mangan, 250 Md. 241, 246 (1967) (quoting 50 Am Jur. Subrogation
§ 3, at 679-680 (1944)); R nn v. First Union Nat. Bank of
Maryl and, 176 B.R 401, 407 (D.Ml. 1995). Statutory subrogation
appears to be a nodern devel opnent that nonet hel ess has been
adopted in Maryl and.
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subrogation claim is based on the derivative claim that the
Departnment has a legal right to assign its statutory right to other
parties.

“In Maryland it has |ong been held that a chose in action may
be validly assigned." Medi cal Miutual v. Evans, 330 M. 1, 29
(1993) (citing Adair v. Wnchester, 7 G & J. 114, 117-118 (1835)).
The right of assignnent includes a chose in action based on tort or
contract. Summers v. Freishtat, 274 M. 404 (1975); see also
Her nandez v. Suburban Hosp. Assoc., Inc., 319 Ml. 226, 234 (1990)
(recogni zing the general right to assign clains); CGrane Etc. Co. V.
Termnal Etc. Co., 147 M. 588, 598 (1925) (stating that as a
general rule a party may assign all beneficial rights under a
contract).

The Departnent's authority to assign its subrogation clains is
not adversely affected by section 15-120's silence on this point.
The only way to limt an existing enforceable right statutorily is
to have the |l egislature enact |egislation specifically preventing
use of that right. Section 15-120's silence, therefore, |eaves the
comon | aw right of assignnent unaffected. Mreover, Roberts and
Ker pel man have made no argunment that the Departnent's right to
assign by contract its subrogation claimcontravenes any express or

i nplied public policy underpinning of the Program
B.

Conventional subrogation arises by an express or inplied
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agreenment. Bachmann, 316 M. at 413; Security Ins. Co. v. Mangan,
250 Md. 214, 246 (1967). Recovery under conventional subrogation
is based on contract law, but is subject to the principles of
equity. Bachmann, 316 Md. at 416. This genus of subrogation has
two distinct species. The first, the older of the two, was
described by the Court of Appeals as foll ows:
It occurs where one having no interest or
any relation to the matter pays the debt of
another, and by agreenent is entitled to the
rights and securities of the debtor so paid.
The contract right of subrogation is sonewhat
broader than | egal subrogation, for the right
is granted irrespective of whether the paynent
was necessary for the protection of the person
seeki ng subrogati on.
Security Ins. Co., 250 MI. at 246 (quoting 50 Am Jur. Subrogation
§ 248, at 285-286 (1lst ed. 1882)).
The second speci es of conventional subrogation involves cases
where creditors assign the right of recovery of a debt to another.

Bachmann, 316 M. at 413. The Court of Appeals has noted that

"assignment of the . . . right of recovery [gives] rise to
conventional subrogation.” Id. (quoting in part Security Ins. Co.,
250 Md. at 249). In this case, as discussed supra, the Departnent

had a legal right to assign a right of recovery to private health
organi zati ons under section 15-120.

In order for Total Health Care to recover under a theory of
conventional subrogation, it needed to prove: (1) that the
Departnent contracted to assign the debt to Total Health Care; and

(2) that Total Health Care paid for the nedical services provided
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by Johns Hopkins. See Bachmann, 316 Md. at 417. |In the case sub
judice, the facts are not in dispute. The record establishes that
the Departnent and Total Health Care entered into a contract
assigning the right of subrogation under section 15-120.
Additionally, Total Health Care paid $59, 880 to Johns Hopkins for
nedi cal services provided for Roberts's children.'?

The final step requires this Court to balance the equities to
determne if enforcenment of Total Health Care's subrogation claim
is justified. Bachmann, 316 Md. at 416; Finance Co. of Am, 277
Md. at 185; Maryland Trust Co. v. Poffenberger, 156 Ml. 200 (1929).
In this case, Total Health Care paid $59,880 for the concededly
necessary nedical services for Roberts's children. Roberts and her
children received a substantial settlenent that would cover the
medi cal expenses and still |eave the children with a consi derabl e
anount of noney.

Roberts, on the other hand, has no counterbal anci ng equitable

argunent. She and Kerpel man are essentially asking this Court to

12 Roberts and Kerpel man argue that Roberts does not need to
pay Total Health Care because it had al ready received a
negoti ated per capita paynent fromthe Departnent to provide
health care to Program nenbers, such as Roberts's children
Pursuant to this argunent, any additional paynents woul d
constitute double collection for Total Health Care. It is enough
to say that the record establishes clearly and unequi vocal ly that
the contract between the Departnent and Total Health establishes
the per capita paynent and the assignnment of the subrogation
right as the collective conpensation for Total Health Care to
provi de nedi cal services to Programrecipients. The per capita
paynment does not serve as, nor was it ever intended to serve as,
full conpensation fromthe Departnment for expenses paid by
private health organizati ons.
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excuse her obligation to pay for nedical services even though she
has received a benefit and has the nmeans to pay for this benefit.
In this case, the scales of equity swing in the favor of Total
Heal th Care. Equity does not operate to allow parties to avoid
their financial responsibilities at the expense of others.

JUDGVENT AFFI RMED

APPELLANTS TO PAY COSTS.



