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Judicial review of adm nistrative action
differs fromappellate review of a tria
court judgnent. In the latter context the
appellate court will search the record for
evi dence to support the judgnent and will
sustain the judgnent for a reason plainly
appearing on the record whether or not the
reason was expressly relied upon by the trial
court. However, in judicial review of agency
action the court may not uphold the agency
order unless it is sustainable on the
agency's findings and for the reason stated
by the agency.

United Steelwrkers v. Bethlehem Steel, 298 MI. 665, 679, 472

A 2d 62 (1984) (enphasis added).

This appeal fromthe Grcuit Court for Baltinore City
presents the question of whether the above stated principle
applies to the punishnment phase of adm nistrative procedure. W

hold that the answer to this question is "yes."

Backgr ound

Cer ardi ne Del anbo, appellee, has been a State enpl oyee for
over 20 years. In 1991, she began working for the Maryland State
Retirenent Agency. As part of her job, appellee used a personal
conputer that was "networked" w th personal conputers of other
agency personnel. Conputer access to confidential infornmation was
protected generally by passwords and other security neasures.
Unfortunately for appellant, however, sonme "sensitive"
i nformati on was not protected.

On Septenber 28, 1993, curious about a pending rel ocation of

appellant's offices, appellee used her conputer to "access" the



subdi rectory of appellant's Executive Director. One of the files
that she accessed was a copy of the letter of appointnment that
had been issued to the new Executive Director. The identity of

t he new Executive Director had not yet been rel eased and was not
supposed to be released until a formal announcenent was nade.

Not realizing that the informati on was sensitive, appellee
reveal ed the identity of the new Executive Director to two co-
wor ker s.

On Cctober 1, 1993, pursuant to subtitle 9 of the State
Personnel and Pensions Article,! appell ee was suspended w t hout
pay pending the outconme of charges in which appell ant sought her
removal from State service. After a February 15, 1994 heari ng,
an Adm nistrative Law Judge (ALJ) of the Ofice of Admnistrative
Hearings (QAH) upheld the charges and concluded that "a
reasonabl e person in [appellee's] position would have known t hat
her actions constituted m sconduct, even in the absence of an
Agency directive... [so appellee's] exceedingly poor judgenent,
resulting in her m sconduct reflects that she is unfit to hold a
position in this agency." Appellee filed exceptions to this
ruling, but the Secretary of the Maryl and Departnment of Personnel
adopted the ALJ's recommendati ons.

Appel | ee then appealed to the Circuit Court for Baltinore

1 Unl ess otherwise specified, statutory references
hereinafter are to Ml. Code Ann. (1994 Vol.) State Personnel and
Pensi ons.



Cty. After an April 14, 1995 hearing, the circuit court
concl uded

that the decision of the Secretary with
regard to the finding that the [appellee] did
the acts conplained of by the [appellant] is
supported by conpetent, material, and
substantial evidence and that portion of the
decision is not affected by any error of |aw
Not wi t hstandi ng, this Court finds that
the decision to renove [appellee] from her
position because her actions made her unfit
for the performance of her duties as a
procurenent officer is not supported by
substantial evidence. State CGov't Art. § 10-
222(h) provides that the Court may nodify the
deci sion of the Secretary of Personnel if any
substantial right of [appellee] is prejudiced
because a finding is unsupported by
conpetent, material, and substantial evidence
inlight of the entire record as subm tted.

The circuit court nodified the punishnent portion of the
Secretary's decision. Appellee's punishnent was thereby reduced
to suspension without pay from Cctober 1, 1993 until April 17,

1995. This appeal foll owed.

Di scussi on
W review agency fact finding using the substantial evidence

test. Dep't of Econ. & Enpl. Dev. v. Lilley, 106 M. App. 744,

754 (1995); Dep't of Health and Mental Hygiene v. Reeders

Menorial Honme, Inc., 86 Md. App. 447 (1991). \Wlen an agency's

factual findings are supported by substantial evidence, a
review ng court may not engage in further fact finding and

thereby substitute its judgnment for that of the agency. Liberty
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Nursing Center, Inc. v. Dep't of Health and Mental Hvai ene, 330

Md. 433 (1993); Lilley, 106 Md. App. at 754. A review ng court
may, however, exam ne the rationale and concl usions reached by an

agency. Commr, Baltinore Gty Police Dep't v. Cason, 34 M.

App. 487, cert. den. 280 Ml. 728 (1977); Toland v. State Bd. of

Educ., 35 Md. App. 389 (1977). Judicial review of a decision to
fire an enpl oyee invol ves an exam nation of the agency's
"rational e and concl usions."

Appellant is entitled to inpose a nunber of disciplinary
sanctions, including (1) official reprimnd, (2) denotion
pursuant to 84-604, (3) suspension w thout pay pursuant to 89-
402, and (4) renoval pursuant to 8 9-201 et. seq. See also COVAR
06.01.01.45. Denotion, suspension, and renoval of classified

enpl oyees may only occur for cause, Frosburg v. State Dep't of

Personnel , 37 Md. App. 18, 26, cert. den. 281 Md. 737 (1977).

The rational e behind each sanction is quite different. Denotion
must be supported by a witten recomrendati on that includes the
specific reasons for the denotion. COVAR 06.01.01.41.
Suspensi on may occur only for m sconduct, negligence,
i nefficiency, insubordination, or other reason satisfactory to
the Secretary of Personnel. COVAR 06.01.01.46. Cause for
removal , however, requires at |east one of the foll ow ng serious
el enent s:

(1) inconpetence or inefficiency;

(2) wanton carel essness or negligence in

perform ng duties;

- 4 -



(3) physical or nental incapacity;

(4) insubordination or violation of |awful,

of ficial regulation;

(5) offensive conduct;

(6) taking of gift or fee;

(7) operating a private business when

position is full-tine;

(8) violation of Title 13 of the State

Pensi ons and Personnel Article?

(9) conviction of a crinme of noral

t ur pi t ude;

(10) damagi ng public property through negl
gent
or
wilfu
I
condu
ct;

(11) violation of the Corrupt Practices Act;

(12) making a fal se statenent;

(13) conduct which brings classified service

into public disrepute; and

(14) use of irregular information or inproper

i nfluence to obtain a position.

See COVAR 06.01.01.47. Thus, the conduct constituting cause for
removal is both specific and extrene in character. Proceedings
for denotion or suspension differ from proceedings in which the
agency seeks term nation. Wen the agency contends that the
charges are serious enough to warrant renoval, once the factual
bases for those charges have been established, the ALJ nust then
recommend that the Secretary

(a) restore the enpl oyee, or

2 Such serious violations include inpersonating another in an
exam nation; interference with the examnation rights of others;
fal sifying an exam nation grade, result or standing; deception by
the applicant; giving special information to affect a rating; use
of influence to secure an appointnent; threats or coercion; as well
as assisting another to conmt a prohibited act. Mi. Code Ann
(1994 Vol .) State Personnel and Pensions § 13-101 et. seq.
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(b) suspend the enployee w thout pay, or
(c) denote the enpl oyee, or
(d) renove the enployee fromthe position
and fromcl assified service, or
(e) take other appropriate action
COWR 06.01.01.61. A witten decision nmust be submtted
regardl ess of what sanction is inposed. 1d.

In this case, the ALJ found that appellee's actions
constituted (ordinary) "m sconduct." That factual finding was
accepted by the agency and is hereby affirnmed. The ALJ then
recommended that renoval of appellee was the appropriate sanction
under the circunstances. That recomendati on was al so accepted
by the agency, but cannot be affirned on the record before us.

On the issue of punishnment, the adm nistrative agency has
di scretion to inpose renedies and penalties. COVAR 06.01.01.61

Trial judges nust exercise discretion when required to do so.

Colter v. State, 297 M. 423, 430-431 (1983); Hart v. Mller, 65

Ml. App. 620, 625-626 (1985). Admi nistrative agencies nust al so

exerci se discretion when required to do so. See MI. State Police

v. Zeigler, 330 Md. 540, 554-558 (1993); Lilley, 106 Ml. App. at
758- 760.

In this case, appellant failed adequately to articul ate why
renmoval of appellee was an appropriate exercise of discretion.
| nst ead, appellant nerely adopted the ALJ's finding that
appel l ee' s "exceedi ngly poor judgnent, resulting in her
m sconduct reflects that she is unfit to hold a position in this
agency." There is no indication that either the ALJ or the
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Secretary (1) considered any of the other relevant factors that
nmust be considered in determning the severity of appellee's
puni shment, or (2) considered inposing any of the alternative
sanctions that m ght have been appropriate under the

circunstances. Cf., Colter, supra, 297 MI. at 430-431

For all that appears in the record before us, appellee was
fired because she could be fired. W cannot determ ne what - if
any - consideration was given to appellee's (1) overal
enpl oynment history in State service, (2) attendance record during
that period of tinme, (3) disciplinary record at the present
agency and at other State agencies as well, (4) work habits, and
(5) relations with fell ow enpl oyees and supervisors. All these
factors should have been considered by the ALJ and the Secretary.
Appropriate consideration should al so have been given to nmaking
"the punishnent fit the crinme.” 1In this regard, appellant was
fired for violating a subsequently enacted regul ati on that now
expressly prohibits the conduct at issue, and appellee's
"m sconduct” was nmade possible by the absence of safeguards that
woul d have easily prevented her from accessing the "sensitive"
information. Neither the ALJ nor the Secretary has given
consideration to either of these facts in a way that permts
judicial review. As neither this court nor the circuit court can

substitute its judgnent for that of the agency, a remand to the



agency i s necessary.?
The agency nust prepare findings of fact and concl usi ons of

| aw that are adequate for judicial review Redden v. Mbntgonery

County, 270 Md. 668, 685 (1974). Consistent with the exanple
contained in Redden, we recommend that the agency's "bottom i ne"
sanction be acconpanied by a statenent that explains (1)
precisely what (witten or unwitten) |aw, procedure, rule or
regul ati on has been violated by the enpl oyee; and (2) why the
agency has deci ded agai nst inposing any of the other sanctions
that it has discretion to inpose, i.e., why, under the

ci rcunst ances, the punishnent "fits" the m sconduct.

JUDGMENT OF THE CIRCU T COURT
FOR BALTI MORE CI TY VACATED,
CASE REMANDED TO THAT COURT

W TH | NSTRUCTI ONS TO REMAND
THE CASE TO THE ADM NI STRATI VE
AGENCY FOR FURTHER PROCEEDI NGS
CONSI STENT WTH THI' S OPI NI ON
COSTS TO BE PAI D 50% BY
APPELLANT AND 50% BY APPELLEE

3 The circuit court has statutory authority to "nodify" the
agency's order. Ml. Code Ann. State Gov't Art. 8 10-222(h)(3).
The court does not, however, have "the power to replace the
agency's order with an entirely different one." Howard County v.
Davidsonville Gvic Ass'n, 72 Ml. App. 19, 49 (1987).
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