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ART.

SELF

27, 8§ 386 --

Assault with intent to disable requires an intent to cause
physical injury; evidence relating to victims psychic injury
i nadm ssi bl e.

| NCRI M NATI ON -- WAI VER - -

Def endant's election whether to testify or remain silent
coerced by requirenment of being sworn in front of jury for the
pur pose of making an el ecti on and bei ng advi sed the el ection
woul d be irrevocable regardless of trial court's ruling on
adm ssibility of prior convictions pursuant to request for
pre-trial ruling under Rule 4-252.

APPELLATE REVI EW - -

Question preserved for review even though defendant did not
testify because presented issue of constitutional dinension.

ROBBERY - -

Requi rement that sonething of value be taken satisfied by
tearing victims noney in half and taking possession of one-
hal f of the nutilated currency.
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Ajury, sitting inthe Crcuit Court for Baltinore City,
found Paul Andrew WIlians, appellant, guilty of: Count one,
malicious biting wwth intent to mark or disfigure; Count two,
malicious biting wth intent to maim disfigure, or disable;
Count three, robbery; and Count four, possession of controlled
paraphernalia. The circuit court sentenced appellant to twenty-
ni ne years of incarceration as follows: four years' inprisonnent
for Count four; ten years' inprisonnment for Count three, to run
consecutively to the sentence i nposed for Count four; and, for
Counts one and two, two fifteen year terns of inprisonnment, to
run concurrently to each other and consecutive to Counts three
and four respectively. Appellant noted an appeal to this Court,
wherein he presents six issues for our consideration and
resol ution.

1. Did the trial judge err in
admtting evidence of the alleged assault's
ment al , psychol ogi cal and behavioral effects
upon the victinf

2. Did the trial judge's refusal to
rule on the admssibility of Appellant's
prior convictions before he made his el ection
to testify or remain silent inproperly coerce

his decision not to testify?

3. Was the evidence insufficient to
sustain the conviction for robbery?

4. Was the evidence insufficient to
sustain the convictions for malicious biting
wth intent to mark or disfigure and
mal i cious biting wwth intent to mainf,]
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di sfigure[,] or disable?

5. Did the trial judge err when,
despite the State's discovery violation, he
refused either to exclude the testinony of
the State's expert witness or to grant a
conti nuance sufficient to enable the defense
to find an opposi ng expert?

6. Must either malicious biting with
intent to mark or disfigure or nalicious
biting with intent to maim disfigure, or
di sabl e be nerged?

After reviewing the record, we are convinced that the
circuit court conmtted reversible error when it inproperly
advi sed appellant that the circuit court would not review,
outside of the jury's presence, the admssibility, for
i npeachnment purposes, of appellant's prior convictions unless
appellant first irrevocably "elected" to waive his Fifth
Amendnent right against self-incrimnation by being sworn in
front of the jury. Al though we are reversing the circuit court's
judgnents as discussed in Il infra, we shall address several of
appellant's other contentions in order to guide the trial judge
in the event of retrial and to avoid the expense and del ay of
anot her appeal. See Bedford v. State, 317 M. 659, 668 (1989);
M dgett v. State, 216 M. 26, 38 (1958).

Janes Caple, the victimof appellant's attack, testified at

trial. Caple, who was running an errand for his daughter on

Septenber 23, 1994, recounted to the jury what transpired on that



nor ni ng.

Vell, | had dropped ny, taken ny
daughter to work, and she had asked ne to
stop there to pay her cable bill for her.

When | stopped to pay the cable bill, |
parked the car maybe three cars away fromthe
cabl e conpany, and | wal ked up to the cable
bui I ding, and this gentlenen [appellant] was
there trying to sell a cable box. So, he
asked me [if | wanted to purchase the] cable

box. 1 told himno, and so a couple of nore
peopl es [sic] was wal king out at the tine.

He tried to sell it to themand they woul dn't
buy it. So what he did is when | noved into
the line, | got into the line to pay the
bill. It was a lady in between ne and him

and he canme back around behind where | was,
but he couldn't get behind nme, so he noved to
a w ndow where | had to pay the bill at, and
he stood there like he was witing sonething
down. And as soon as | wal ked up to wal k out
to pay him|[the cable conpany
representative], | had the noney, the bill in
one hand and the bill in the other hand
[sic], he wal ked up, too, but | thought it
was sonebody who knew one of ny sons or
sonet hi ng, because he said, give ne the
money, and | figured it was sonebody playing
with nme, because peoples [sic] is always
approachi ng ne, you know, young guys, and

t hen he grabbed ne and pushed ne, and when he
pushed, he had to wal k between sone ropes,
and | fell, and he put his feet on ne like to
ki nd of keep ne down to get the noney from
me, and | got up and throwed himoff of ne,
and got up. And when | got up, he started
biting ne. He bit ne up side of ny face and
bit my finger, this finger here alnost in
two, and bit on this, these marks here is
where he bit nme. | had a mark on ny face.
And that's about the size of what he did.

As a result of the attack, Caple lost significant use of his ring

finger; in fact, he testified that he no | onger can wear a ring
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on that finger. He testified that he had in his hand $60 to $70,
which tore in half during his struggle with appellant; Caple
retai ned one half of the noney and appellant the other when

byst anders separated them Over appellant's objection, Caple
testified as to the psychol ogi cal inpact on his |life caused by
appel l ant's attack.

O her eyewitnesses testified at trial in substantial
conformty to Caple's recitation regarding the aforenentioned
events. No one testified that appellant, who, in his opening
statenent alluded to his history of seizures,! appeared to be in
the throes of a seizure either before, during, or after the
attack. The one expert who testified at trial, Frank Ei senberg,

M D., explained to the jury that organized action (e.g., speech

Appel l ant's counsel inforned the jury, in part, that
appel  ant sustained severe head injuries during a train
collision, and suffers fromseizures as a result of said
injuries.

About eight years ago he was involved in a
train accident, an Antrak accident, and you
may have heard it. It happened in Chase,
Maryl and, and several people were kill ed.

M. WIllianms, he was fortunate enough to
survive, but he did suffer a severe head
injury. And with that head injury, he does
suffer from sei zures, seizures that wack his
body violently, seizures that make himcl ench
his teeth, seizures that nake hi munconscious
and he doesn't know what he is doing
sonet i nmes.



and notor activity) does not take place during a seizure.?

[I]f you renmenber[,] the nedica
definition of a seizure disorder is the
di sorgani zed firing of neurological roots in
the brain. The one criteria for seizure is
that the firing is disorganized. |If there's
any activity, if there's any notor activity
or if there's any behavior, if there's any
speech, if there's any sort of action
directed by speech that even gives a glimer
of being organized, it is not a seizure. No
gquestion, no problem it's been 20 years that
they [the nedical community] have been
debating this, and there's no disputes. Not
since 1973 when it was decided in this
country that that will not be called a
sei zure

We shall discuss additional facts as warranted.
l.

During the notions hearing prior to trial, appellant brought
several issues to the circuit court's attention. One of those
i ssues pertained to the psychol ogical effect of the attack upon
Caple. The circuit court denied appellant's notion concerning
testinony to be elicited at trial from Caple and his daughter
describing the effect of the attack on Caple's nental and
psychol ogi cal state.

At trial, Caple and his daughter testified, respectively,
over appellant's objection, to the inpact that appellant's attack

had on Caple's psyche. The circuit court admtted the evidence

2The circuit court accepted Dr. Eisenberg as an expert in
the field of psychiatry and sei zures.
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based on its conclusion that Maryl and Code, Article 27, 88 386

enconpassed nental as well as physical disability.
THE COURT: [3]86 is the intent to
di sable, and it says, or disable and |
believe that that's broad enough to include a
mental disability as well as a physi cal
disability. | have | ooked at the

annot ati ons, and counsel have not brought ny
attention to any other annotation.

| think the way the statute is witten
it could include both ph[ys]ical and nental.

Appel | ant contends that the circuit court's reading of § 386
was in error and that the circuit court's ruling on this issue
effectively allowed the State to introduce victiminpact evidence
normal ly adm ssible [if at all] only in sentencing proceedings.?
Appel | ee, on the other hand, suggests that 8 386 could reasonably
be interpreted to include nental disability. As a fallback
position, appellee submts that any error commtted by the
circuit court was harnl ess beyond a reasonabl e doubt because,
anong other things, the circuit court instructed the jury that

the crime required an intent to cause physical injury; the jury

3The "sentencing phase inplicates issues different from
t hose which predom nate at the guilt phase of trial .
Evans v. State, 333 Mi. 660, 693 (1994), cert. deni ed, 115 S. ¢
109 (1994); M. Code (1957, 1992 Repl. Vol., 1995 Supp.), Art.
27, 88 413(c)(1)(v), 643D, see M. Code (1957, 1993 Repl. Vol.),
Art. 41, 8§ 4-609(d).



was instructed not to be "swayed by synpathy, prejudice or

public

opi nion;" and there was overwhel m ng evi dence of appellant's

guilt.
Qur

inquiry begins with an exam nation of Article 27, § 386.

| f any person shall unlawfully shoot at
any person, or shall in any manner unlawfully
and maliciously attenpt to di scharge any kind
of | oaded arns at any person, or shal
unl awful Iy and naliciously stab, cut or wound
any person, or shall assault or beat any
person, with intent to maim disfigure or
di sabl e such person, or wiwth intent to
prevent the |awful apprehension or detainer
of any party for any offense for which said
party may be | egally apprehended or detai ned,
every such of fender, and every person
counsel ling, aiding or abetting such of fender
shall be guilty of a felony and, upon
conviction are subject to inprisonnent for
not nore than 15 years.

Finding no explicit or inplicit reference to psychic injury in §

386, we turn to cases interpreting that section.

Judge Orth, witing for the Court of Appeals in Hammond v.

State, 322 M. 451 (1991), concluded that the General Assenbly

di d not change the common | aw requirenent that the mai m ng,

di sfigurenent, or disablenent spoken of in 8 386 be pernanent.

I n reaching that concl usion,

and comon | aw history of 8§ 384, 385, and 386.

part, he stated:

[ S]ection 386 is one of a package of three
statutes grouped under the subtitle "Maimng"
in Article 27. The other two are now
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codified as 88 384 and 385. The statutes
stemfromthe early English common | aw
of fense of mayhem

It is apparent on the face of § 385 that
it contenplates the old crine of mayhem as
br oadened by the early English statutes.
Section 385 and the English comon |aw after
Sir John Coventry's unpl easant experience
speak in terns of the sanme types of injuries.
Thus, the Legislature has covered the field
of mayhem  Section 384 enconpasses the old
common | aw crine; 8§ 385 proscribes conduct in
terms of the common | aw of fense as broadened,
8 386 creates a new offense of assault with
intent to maim disfigure, or disable.

[T]he intent to mimreflects the crine

of mayhem and the intent to disfigure and

the intent to disable, in the context in

whi ch they appear, are inexorably bound to

that crine. W cannot conceive that the

Legislature, in proscribing an assault with

intent to maim disfigure or disable, thereby

di vorced disfigure and disable fromthe crine

of maimng [in relation to the pernmanency

requirenent].
Id. at 455-59. The common |aw and statutory history of the
mai m ng statutes, as recounted by the comentators quoted by
Judge Orth, makes no reference to psychic injury: all references
are to physical injury. Id. at 456-58.

Addressing a tangential argunment nade by the State, and
instructive for our purposes, Judge Orth found no nerit to the
proposition that the di sabl enent may be tenporary, as in the case
of nmental disability or disability under Wrkers' Conpensation

| aw.



Mental disability and disability under the
wor kers' conpensation | aw have absol utely
nothing to do with disabl erent by mai m ng,
and are of no significance whatever in
divining the legislative intent as to § 386.
: [ T]he State sinply avoids any

di scussion of the steadfast recognition,
har ki ng back to the first violent deprivation
of the use of those nenbers [of the body] as
may render a person |less able in fighting,
that the deprivation nust be pernmanent.

Id. at 465. The State had argued that the concept of disability
is common to the law, and the interpretation of such should not
be limted to the context of maimng and statutory maimng. Id.
at 464.

Judge O'th's reasoning and recitation in Hammond of the



common | aw and statutory history of the maimng statutes, in
conjunction with the precept that crimnal statutes are to be
strictly construed in favor of the accused and against the State,
Collins v. State, 89 M. App. 273, 293 (1991), lead us to hold
that 8 386 requires an intent to cause physical injury and that
the circuit court abused its discretion when it allowed the State
to present evidence at trial of Caple's psychic injury.
Wiittlesey v. State, 340 Md. 30, 87 (1995) ("In review ng

obj ecti ons based on rel evance, great deference is afforded the
trial judge in regulating the conduct of a trial.").

Capl e and his daughter testified at length as to Caple's
psychic injury. In addition, hospital records admtted at trial
i ncluded statenents that Caple nade in reference to his nental
health. Moreover, although the circuit court did not nmention

psychic injury when it instructed the jury on this charge,*

“On this count, the circuit court instructed the jury that

[t] he defendant is also charged with the
crime of assault with intent to maim
disfigure or disable and in order to convict
t he defendant, the State nmust prove that the
def endant struck at the victimand that the
def endant intended to permanently maim

di sfigure or disable the victimand that the
striking or, inthis case it would be biting,
if that's the allegation, that it was
commtted without justification or
mtigation.

Maim ma-i-m nmaimmeans to cripple or
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appel l ant's counsel, during his closing argunent, brought the
matter to the jury's attention,® as did the State in its rebuttal
argunent. In part, the State nmade the argunents that follow

She said, the defense attorney told you
that this was just a question of, do you
believe M. Caple's word or do you believe
the defendant's word. M. Caple was
paranoi d, delusional, depressed prior to this
i ncident. Nunber one, you heard from his own
daughter that his behavi or changed
significantly since this incident. That he
is afraid of going outside. He no |onger
drops her off at work. He certainly no
| onger pays her cable bill. He no |onger
pi cks up his grandchildren, and rightly so.

So there is a reason for this man's
behavior to change after this attack. There
is areason for himto be afraid to go in
public places. There is a reason for himto
not to feel safe anynore and to just want to
hole up and hide in a corner.

We have determ ned that the aforenentioned evi dence was
irrelevant. It could not aid the jury; it could only inproperly
influence it or have no effect. W cannot say that the conmments

were harm ess but, rather, served, from our perspective, to cloud

toinflict an injury that deprives the victim
of the effective use of any |inb or nenber of
the body. Disfigurenent has its comon,

ordi nary meani ng and di sable nmeans to

i ncapacitate or physically inpair the victim

W cannot fault appellant's counsel for discussing the
evi dence; since it was erroneously admtted, counsel had no
choice but to attenpt to mnimze its effect.
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inpermssibly the jury's understanding of the term di sable,

especially given that assault with intent to disable is a spe-

cific intent crine. See Ford v. State, 330 Md. 682, 702 (1993).
11 (A).

Appel  ant contends that the circuit court's failure to rule
on the adm ssibility of appellant's prior convictions for
pur poses of inpeachnent before he nade an el ection whether to
testify coerced his decision not to testify. This issue nust be
di scussed in context; consequently, we shall quote extensively
fromthe proceedings before the circuit court.

The case was called for trial on June 20, 1995. Counsel for
appel l ant advised the circuit court that counsel had two notions
to present and inquired as to whether she should do so after the
selection of a jury. The circuit court stated, "I prefer to do
everyt hing possi ble so that when, once the jury process starts,
they [the jurors] don't wait. So, what do you have in m nd?"
Counsel for appellant then announced that she wanted a ruling as
to appellant's "inpeachabl es, any inpeachables that the State

has," and explained to the circuit court that the admssibility
of certain crinmes would have a bearing on whet her appell ant
elected to testify. The circuit court then asked counsel for the
State if the circuit court was required by law to rule on the

matter "before the defendant nakes the election [to testify]."
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Counsel for the State advised the circuit court that it did not
have to rule on the notion until after appellant had nade an
election. On this point, neither party brought any | egal
authority to the circuit court's attention. The circuit court

t hen st at ed:

Well, | know what the rules say. Al right.
Then | amgoing to hold in abeyance that
ruling, and |I'Il expect each of you to give
me sone brief nmeno, nothing big or formal; it

can be a page or two. But as far as | know,

and I mght be wong, there is no appellate

authority that says when the trial judge nust

conduct that hearing relevant to the

defendant's election. Obviously it has to be

made before they're referred to by counsel in

cross or direct.
The circuit court continued and stated that it was "inclined" not
torule until after appellant nade his el ection, requested from
each side a nenorandumon the matter, and deferred ruling until a
later time. The circuit court further stated that it understood
why appell ant, on the one hand, would want a ruling prior to his
el ection and why the State, on the other hand, would not want
appel l ant to have the benefit of the ruling prior to his
el ection. The circuit court concluded by stating, "It's a
gquestion of fairness and a question of whether there's been an
appellate ruling one way or the other."

On June 21, 1995, the circuit court again referred to

appellant's request for a ruling on the admssibility of his

13



prior convictions and stated:

Also, | think the defendant is noving to
have the court to determne the admssibility
of the defendant's previous record, parts of
it, before the defendant nakes the el ection,
and the court's ruling on that is that the
court will not make that, conduct that
hearing until after the defendant has nmade
the election. After the defendant has nmade
the election to testify or not testify, if
that election is to testify, then the court
will hold the hearing out of the presence of
the jury to determne the adm ssibility or
inadm ssibility of his previous record.

Six days later, on June 27, after the close of the State's
case, appellant was advised of his right to testify or to remain
silent. The follow ng colloquy occurred:

THE COURT: You do not have to nmake your

deci sion now. You don't have to nmeke that
decision until there's nothing else to do in
your case. So, it's up to you

THE DEFENDANT: | don't think -- | have one
guesti on.

THE COURT: Do you want to talk to your
| awer, or -- wait a mnute. Ask the
guestion, whatever you want to do.

(Ms. Cering [counsel for appellant] conferred
wi th the defendant).

MR. CHI U [counsel for the State]: | would
proffer what evidence the State has as to
i npeachabl e cri nes.

THE COURT: No. Because | have already ruled
that | amnot going to conduct that hearing
until after the defendant has made an

el ecti on.
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MR, CH U  Your Honor, at this tine may |
proffer to the defendant what convictions he
has?

THE COURT: You can, you can do whatever you

want .
MR CH U | have true test copies of
convictions of theft, arrest date -- the

dates | amgoing to give are arrest dates --
5/31/89, theft; Septenber 7th, 1988, theft;
March 23rd, 1987, theft; My 14, 1986, theft;
April 17, 1986, theft.

The circuit court then addressed the defendant as foll ows:

As to which, if any, of those crines | would
say are adm ssible, or would be adm ssibl e,
you woul d not know until after you've decided
to testify or not testify. And if you
decided to testify, after you have taken the
stand, and been sworn as a witness, and given

your nane, then | will excuse the jury and
then I'Il determ ne which of these prior
convictions, if any, wll be adm ssible.

| medi ately thereafter, appellant and his counsel conferred
off the record. Back on the record, appellant's counsel once
again inplored the circuit court to "hold that bal ancing test now
so that he [appellant] can nake an educated decision as to
whet her or not he wants to testify.” Although the circuit court
acknow edged that it understood appellant's "concerns," it
stated, nevertheless, that the | aw did not conpel such a hearing
and continued, "I think in fairness to the State, that decision
not be made." The circuit court proceeded to deny the notion,

and in support thereof stated that it had bal anced all of the
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equities before it but had not found any authority that conpelled
it to grant appellant's request.

On June 28, counsel for appellant advised the circuit court
that the defense would not call any w tnesses and that appell ant
woul d make his election. Wen the circuit court asked appel | ant
for his decision, appellant informed the circuit court that he
had not deci ded, and explained at sone | ength that he had nade a
change in his life, that he had been going to college the | ast
four or five years, and that he was supposed to graduate within a
month. In relevant part, appellant stated:

[1] would like to testify, you know, because

maybe | can stress a point to the jury that

they didn't see. But in the sane token,

don't want to be tore [sic] apart and made

into a crimnal.
He went on to point out that, if he had been a crimnal in the
past, he was not one at the tinme of trial and that, prior to the
arrest that gave rise to the proceedings in question, he had not
been arrested since 1986.

The foll owm ng di scussion ensued.

THE COURT: M s]. Cering, have you expl ai ned

to M. WIllianms the rule that governs the

adm ssibility of previous convictions?

M5. GERING | talked to himabout the

bal anci ng test, about the thefts and ny hope
that it would not be used agai nst hi m because

THE COURT: And the tinme limts?
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M5. GERING Yes. Fifteen years.

MR. CHI U Your Honor, as | hear his
response, first he said he couldn't nmake a
decision, but in this little speech there he
did say that he did want to testify. | think
at this stage we have to assune that he does
want to testify. | --

M5. GCERING Wit a m nute.

THE COURT: No. [|I'mnot making that
assunption at all.

MR CHU Wll, follow ne, though? And at
whi ch point | would then tell Your Honor what
t he i npeachabl es are, and you can nmake your
ruling, and he can change his m nd about his
el ection --

THE COURT: No.

MR CH U -- and once he makes that deci sion

THE COURT: No. That's not how !l intend to
doit. | believe, and | asked counsel for
authority before and neither attorney has
provided this court with any authority, for
the proposition that the court nust conduct a
heari ng before the election or authority for
t he converse, that the court can conduct the
hearing before or after the election, and no
authority has been given to the court. |
don't know of any, and | think it's an open
gquestion, and | have put sone reasons on the
record. M reasons previously, but ny
decision is that | think the lawis that the
court has the option of conducting the
hearing before the election or after the

el ection. And ny option is to conduct the
hearing after the el ection.

And the el ection wuld have to be an
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irrevocable election or the whole issue is
poi ntl ess. Therefore, the procedure would
be, the jury would be called out, the
defendant, if he elects to testify, the

def endant woul d take the stand, be sworn,
give his nane and address, then the jury
woul d be told to go back into the jury room
Then the court would conduct the hearing and
the court would then decide which, if any, of
t he previous convictions are adm ssi bl e.
Then the jury woul d be brought back in, the
def endant woul d give his testinony and then
be cross-examned. That's the only [way]
that |'m-- that's the way that |I'mgoing to
do it.

The circuit court then gave appellant additional time within
whi ch to review docunents that counsel for the State had provi ded
to himrelating to his prior convictions. Wen called upon to
make his el ection, appellant repeated that he was undeci ded and
that the ten mnutes provided to himby the circuit court was
insufficient for himto nmake his decision. The circuit court
responded that, "Normally it [the decision to testify] takes ten
seconds,"” and then requested counsel for the State to put

appel lant's convictions on the record. Counsel for the State

conpl i ed.

May 31st, 1989, theft. . . . Sept enber 7,
1988, m sdeneanor shoplifting. . . . Mrch
23, 1987, auto theft. . . . April 17, 1986,
theft. . . . My 14, 1986, m sdeneanor
theft. . . . April 17, 1986, theft under
$300.00. . . . [Alpril 10, 1986 malicious
destruction . . . . [F]ebruary 15th, 1984,
possession of cocaine . . . February 14th,

1984 unaut hori zed use, which is joyriding and
possessi on of a conceal ed deadly weapon, to

18



wit, a knife .
The circuit court again inquired as to appellant's deci sion.
THE DEFENDANT: |'mgoing to testify.

THE COURT: Very well, sir. Go to the stand
and be sworn. Go ahead.

THE DEFENDANT: | would like to know which
you, what you --

THE COURT: 1've told you that you won't know
until after you start testifying what ny
decision is.

M5. GERING He said he would not do the

bal ancing test, M. WIlians, until you take
the stand. But then if you do, he's saying
you have to testify.

THE DEFENDANT:  Huh?

M5. GERING |If you do, he's saying you have
to testify. W wll have the hearing about

t he bal ancing, and he may allow all those
convictions in, and then you will have to
testify at that point. There will be no
backi ng out at that point is what |'m saying.

The record reveals that counsel for the State attenpted to
provi de appellant with greater |eeway.
MR CHU | wuld like to say for the record
t hat once the balancing test is done, Ms].

Gering is advising her client that he then
has to testify. W can't force himto do

anything. | mean, he's on the stand --
THE COURT: | amforcing himto nmake his
el ecti on.

MR. CH U  Exactly.

THE COURT: And the way that will be done is,
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he'll go to the witness stand now, and the
jury will conme out, and then he will be given
the oath and he will be sworn and give his
name and address. The jury wll see he's
elected to testify, and then out of the
presence of the jury, we'll conduct this
heari ng.

M5. GERING  Your Honor, he then is saying
he's forced to testify. You're saying he has
the right to -- to --

MR CH U After that, he can do anything he
want s.

THE COURT: | amsaying --
M5. GERING Based upon your decision --

THE COURT: -- once he has said he is going
to testify, and he takes the w tness stand
and he's sworn, then he's going to be a
witness. No one's forcing himto do that.
He's elected to do that.

M5. GERING The problemis, he's not making
an i nfornmed deci sion based on what he knows
is going to happen. And it's --

THE COURT: Exactly. | amruling he cannot
make an -- he -- I'mruling he does not have
the legal right to nmake an inforned deci sion.
All he's entitled to know is, what everybody
el se knows, and that is what the law is, what
his convictions are, and what the court can
do and what the court cannot do, and what the
court mght do and m ght not do. And he
knows all of that now.

M5. GERING Can | state sonething for the
record?

THE COURT: Sur e.

M5. GERING That we're objecting to that
deci sion by Your Honor, because it obviously
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infringes on his right against self-
incrimnation.

THE COURT: Ms]. Gering --

M5. GERING Against his right to make --
THE COURT: Ms]. Cering, we've --

M5. GERING -- a decision.

THE COURT: -- going over this ten tines.
You maintain that the court nmust or should
conduct the hearing before the defendant's
election. | have rul ed against you. W've
been over that.

M5. GERING |'mjust preserving the record,
Judge.

THE COURT: Gkay. And now |I'm saying again
what nust be for the fifth or sixth tine, |
want the defendant to make his el ection now.
"1l conduct a hearing after he has made his
el ection. So he can decide to testify or not
testify. Yes?

THE DEFENDANT: If | took the stand, Your
Honor, will be able to say what | want to
say, would | be able to just speak?

THE COURT: Ch, no, sir.

THE DEFENDANT: O would | just be cross|-
] exam ned by the State?

THE COURT: No, sir. You'll be like, you'l
be Iike every other witness. You wll not be
able to volunteer any information. Your
lawer will ask you questions, and then the
State will ask you questions, and | mght or
m ght not ask you questions. And the jury

m ght ask questions. You'll be |like any

ot her witness on the stand.

THE DEFENDANT: Are you saying | can't
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voluntarily speak --
THE COURT: Correct.
THE DEFENDANT: -- to the jury and --

THE COURT: Correct. You cannot. You have
an attorney and either you or your attorney
speaks to the jury, but not both.

THE DEFENDANT: Well, if | can't voluntarily
speak, then | wish not to take the stand.

t hought that | would be able to explain in ny
version as far as | can tell fromthe records
of what happened in this situation, but --

THE COURT: You wll be able to answer all of
the questions that your | awer asks you
subject to the right of the State to object.
If, if she asks you a question and the State

doesn't object, you can answer. |If she asks
you a question and the State objects and |
overrul e the objection, you can answer. |[f

she asks you a question and the State objects
and | sustain the objection, you wll not
have to answer. You will not be able to
answer because she will not be able to ask
the question. |If a juror or alternate asks a
guestion, we go through the sanme process.
They' || ask you the question, either |awer
can object. If | sustain an objection; no
question; if | overrule the objection, then
you have to answer. So, you're |like any

ot her witness once you get on that w tness
stand, but you cannot just start speaking and
give a talk fromthe w tness stand.

THE DEFENDANT: May | speak to ny attorney?

THE COURT: Absolutely. Go ahead. Talk to
your | awyer.

(Pause whil e defendant conferred with Ms].
Gering).

THE COURT: Are you still conferring with

22



your | awyer?

THE DEFENDANT: |'ve decided |I'mnot going to
take the stand, Your Honor, because |I m ght -

THE COURT: Stand up, please, sir.

THE DEFENDANT: -- | mght -- |'ve decided
not to take the stand because | don't want to
be made up as a nonster that I'mnot. You
know, I'mtrying to be a productive person in
society, and | got involved in this incident,
and | don't want to do anything to throw ny
life away, you know

1 (B)

We begin our analysis by exam ning Maryland Rul e 5-609(a),
whi ch governs the adm ssibility of prior convictions for purposes
of i npeachnent of any w tness.

For the purpose of attacking the

credibility of a witness, evidence that the

w tness has been convicted of a crine shal

be admtted if elicited fromthe w tness or

establ i shed by public record during

exam nation of the witness, but only if (1)

the crime was an infanous crinme or other

crinme relevant to the witness's credibility

and (2) the court determ nes that the

probative value of admtting this evidence

out wei ghs the danger of unfair prejudice to

the witness or the objecting party.
O her subsections of the Rule provide further constraints on the
adm ssibility of prior convictions. Most notably, if nore than
fifteen years has passed since the date of the conviction or if
the conviction is not final, it is not adm ssible. M. Rule 5-

609(b). In other words, if the conviction is final and occurred
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within fifteen years, and if the crinme was an infanous crinme or a
crime relevant to the witness's credibility, the trial judge nust
wei gh the probative value of the evidence agai nst the danger of
unfair prejudice.®

The Court of Appeals, in Jackson v. State, 340 Md. 705
(1995), discussed the probative-prejudice weighing process
requi red under Rule 5-609. The Court's specific hol ding was that
the decision to permt "sane-crine inpeachnment [i]s within the
trial court's discretion, and that prior convictions for offenses
that are simlar or identical to the charged crinme are not per se
inadm ssible." Id. at 707-08. The trial court had denied the
defendant's notion in limne with respect to his prior theft
conviction, and ruled that if the defendant elected to testify at
trial, the prior theft conviction would be adm ssible for
pur poses of inpeachnent under Rule 5-609. 1d. at 709. The
defendant did testify, and evidence of the prior theft conviction
was admtted. The Court of Appeals observed that Rule 5-609 was

derived from Federal Rule of Evidence 609 and Maryland Rule 1-

SPrior to Maryland's adoption of the Rules of Evidence,
convictions of infanpbus crinmes were per se admssible. See § 10-
905 of the Courts Article (1995 Repl. Vol.). Section 10-905 was
superseded by Maryland Rule 1-502(a), to the extent they
conflicted. Beales v. State, 329 Md. 263, 273 (1993). Maryl and
Rul e 1-502 was, in turn, rescinded by the Court of Appeals,
effective July 1, 1994, and was repl aced by Rule 5-609.
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502. 1d. at 712 n.4. Acknow edging that the Maryland Rul e
differs fromthe Federal Rule in sone material respects, the
Court enphasi zed that both rules inpose the sane requirenment that
the trial judge engage in a bal ancing process to determ ne
whet her the probative value of the conviction outweighs its
prejudicial effect. 1d. at 716. In light of the simlarity of
the Maryl and and Federal rules, the Court reviewed Federal cases
interpreting the Federal rule for guidance in interpreting the
bal anci ng prong of the Maryland rule. 1d. The Court cited
United States v. Mahone, 537 F.2d 922, 929 (7th Cr.), cert.
deni ed, 429 U S. 1025 (1976), as an exanple of the guidelines
t hat numerous courts across the country have adopted. Jackson,
340 Md. at 717. The Jackson Court identified five factors:

(1) the inpeachnment value of the prior crineg;

(2) the point in tinme of the conviction and

t he defendant's subsequent history; (3) the

simlarity between the past crinme and the

charged crine; (4) the inportance of the

defendant's testinony; and (5) the centrality

of the defendant's credibility.
ld.; see Gordon v. United States, 383 F.2d 936, 940 (D.C. G
1967), cert. denied, 390 U S. 1029 (1968); Mhone, 537 F.2d at
929. The Jackson Court was quick to point out that those
"factors should not be considered nechanically or exclusively

they may be a useful aid to trial courts in performng the

bal anci ng exerci se mandated by the [Maryland] Rule."™ Jackson,
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340 Md. at 717.

In addition, the Jackson Court quoted that portion of the
Mahone opi nion wherein the U S. Court of Appeals for the Seventh
Circuit set forth the reasoni ng undergirding the recomended
procedure to be foll owed.

In the future, to avoid the unnecessary
rai sing of the issue of whether the judge has
meani ngful Iy i nvoked his discretion under
[ Federal] Rule 609, we urge trial judges to
make such determ nations after a hearing on
the record . . . and to explicitly find that
the prejudicial effect of the evidence to the
defendant will be outweighed by its probative
val ue. Wen such a hearing on the record is
hel d and such an explicit finding is made,
the appellate court easily will be able to
determ ne whet her the judge foll owed the
strictures of [Federal] Rule 609 in reaching
hi s deci si on.

Mahone, 537 F.2d at 929, quoted in Jackson, 340 Md. at 717.
The rationale set forth above conports fully with the
current rule in Maryland "governing i npeachnent by evidence of
conviction of a crine," whereby the trial judge is required to
"wei gh the probative value against the unfair prejudice for al

convictions used to inpeach credibility.” Id. at 713. The
wei ghi ng process nmust be done prior to ruling on admssibility
and, if the trial judge is presiding over a jury, out of the
presence of the jury. 1d. at 714, citing Beales v. State, 327

Mi. 263, 270 (1993).
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Because all convictions used to inpeach credibility,
i ncluding those historically deenmed to be adm ssible per se, are
subject to the procedures set forth in Jackson, it follows that
all bases for objecting to the admssibility of convictions are
al so subject to the procedure. Specifically, the applicability
of the procedure is not limted to an objection that the prior

convi ction was unconstitutionally obtained.”’

"The procedure was originally enployed in cases where the
prior conviction was allegedly obtained in violation of the
defendant's constitutional rights. Judge Oth, witing for this
Court, exam ned the historical context of this procedure in
Johnson v. State, 9 Md. App. 166 (1970). In that case, Judge
Oth stated the issue as foll ows:

The principle of Burgett v. State of
Texas, 389 U.S. 109, decided 13 Novenber 1967
is that to permt a conviction obtained
w t hout the assistance of counsel or a valid
wai ver thereof to be used against a person
either to support guilt or enhance puni shnent
for another offense is a violation of the
right to counsel guaranteed by the Sixth
Amendnent to the Federal Constitution and
applicable to the states by virtue of the
Fourteenth. The question is whether this
principle applies to exclude evidence of
prior convictions offered by the State to
i npeach the credibility of a defendant
testifying in his own behal f.

Id. at 168-69.

Judge Orth concl uded that
the Burgett principle serves to exclude
evi dence of a prior conviction offered for

t he purpose of inpeaching the credibility of
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Havi ng determ ned the procedure to be foll owed, we next

an accused testifying on his own behalf when
it i1s established that such conviction was
obt ai ned absent representation by counsel or
a valid waiver thereof.

ld. at 175.

Havi ng determ ned that the Burgett principle was applicable
to the i npeachnment of a defendant by proof of prior convictions,
Judge Orth then enunciated the procedure to be foll owed:

We hold that it is incunbent upon the

def endant, when his objection to evidence of
a prior conviction is on the ground that the
conviction was constitutionally void to state
his reasons to the court to enable it
properly to determne the issue. This may be
done by himout of the presence of the jury.
The court shall then conduct a hearing out of
the presence of the jury. At the hearing the
State shall first have the burden of
produci ng evidence of a prior conviction,

unl ess admtted by the defendant, sufficient
to justify a finding by the court that the
def endant has suffered such previous
conviction. . . . Wien this showi ng has been
made the defendant nust produce evi dence
tending to establish that his constitutional
right to counsel was infringed in the prior
proceeding at issue. . . . The State then
nmust rebut the presunption, if it can. :
The court shall make a finding on the basis
of the evidence thus produced and shal
exclude fromthe trial on the nerits any
prior conviction found to be constitutionally
i nval i d.

In White v. State, 11 M. App. 423 (1971), Judge Myl an,
witing for us, applied the Burgett and Johnson principles and
held that the trial court should have determ ned, outside of the
jury's presence, the admssibility of one of the defendant's
prior convictions when the defendant asserted that his
convi ctions were unconstitutionally obtained. 1Id. at 431-35.
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consider when a trial judge should enploy that procedure. Qur
inquiry begins with Maryland Rules 725 and 736. Maryland Rul e
736, which becane effective on January 1, 1977, was the successor
to former Rule 725.8 In pertinent part, both rules provided that
any defense or objection that is capable of determ nation w thout
the trial of the general issue may be raised before trial by
nmotion. The Rules also provided that "a notion before trial
rai sing defenses or objections shall be determ ned before trial
unl ess the court orders that it be deferred for determ nation at
the trial of the general issue. . . ." Rule 725(d)(4) and Rule
736(c).

Through Judge Oth, we discussed former Rule 725 in Johnson,
wherei n he stated:

O course, any objection capable of
determ nation without the trial of the
general issue may be raised before trial by
motion. Rule 725 b. Thus, the defendant may
chal | enge, before trial, the admssibility of
any prior convictions, which the State
intended to offer if he took the stand, by a
nmotion to exclude them stating the reasons
therefor, and have a determ nation prior to
trial, unless the court orders that it be
deferred for determ nation at the trial of
t he general issue. Such determ nation by
hearing prior to trial would afford the
def endant the opportunity of know ng what
prior convictions would be adm tted agai nst

8Al t hough substantive changes were made to Rule 725 when it
was renunbered as Rule 736, those changes are not relevant to our
present di scussion.
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hi m and could be of benefit to himin his
deci sion whether or not to testify in the
trial on the nerits. It would also tend to
make for a nore orderly procedure at the
trial which could proceed w thout
interruption for a determ nation of such

i ssue. The procedure at a hearing before
trial would be the sane as that during trial.

Johnson, 9 Ml. App. at 178-79 (footnote omtted).

Current Maryland Rule 4-252(a) is the successor to Rule 736.
Subsection (a), not germane here, provides that certain matters
shall be raised by notion and, if not so raised, are waived
unless the circuit court, for "good cause" shown, orders
ot herwi se. Subsections (d) and (g), which are particularly
rel evant to the instant discussion, provide as follows.?®

(d) Oher Mtions. -- A notion asserting
failure of the charging docunent to show
jurisdiction in the court or to charge an
of fense may be raised and determ ned at any
time. Any other defense, objection, or
request capable of determ nation before trial
wi thout trial of the general issue, shall be
raised by notion filed at any tinme before
trial.

(g) Determnation. -- Mdtions filed
pursuant to this Rule shall be determ ned
before trial and, to the extent practicable,
before the day of trial, except that the

%Subsection (e) of Maryland Rule 4-252 provides that "[a]
nmotion filed pursuant to this Rule shall be in witing unless the
| ower court otherw se directs " Al though appellant's
notion in the case at bar, to the extent pertinent, was not in
witing, the circuit court's consideration of the notion
inplicitly dispensed with the witing requirenent and becane, in
effect, the circuit court's direction to proceed ot herw se.
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court may defer until after trial its

determ nation of a notion to dismss for
failure to obtain a speedy trial. |If factua
i ssues are involved in determning the
nmotion, the court shall state its findings on
t he record.

Maryl and Rul e 4-252 parallels Federal Rule of Crim nal
Procedure 12. Kohr v. State, 40 Md. App. 92, 98, cert. deni ed,
283 Md. 735 (1978). Because of the simlarity between the two
rules, the interpretations and applications of the Federal Rule
have added significance for us. See Jackson, 340 Ml. at 716.

Federal Rule of Criminal Procedure 12,° in pertinent part,
provi des:

(b) Pretrial Mtions. Any defense,
obj ection, or request, which is capabl e of
determnation without the trial of the

general issue may be raised before trial by
not i on.

(e) Ruling on Motion. A notion made
before trial shall be determ ned before trial
unl ess the court, for good cause, orders that
it be deferred for determnation at the trial
of the general issue or until after verdict,
but no such determ nation shall be deferred
if a party's right to appeal is adversely
af f ect ed.

We turn now to anot her decision of the U S. Court of Appeals

for the Seventh Circuit, United States v. Fountain, 642 F.2d 1083

1The Federal Rules of Criminal Procedure are found in Title
18 of the United States Code.
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(7th Cr.), cert. denied, 451 U. S. 993 (1981). In that case, the
Court had occasion to discuss Federal Rule of Crimnal Procedure
12(e) in relation to, anong other things, the trial judge's
decision to hold a hearing prior to trial only if the defendant
commtted hinself to testifying in the event that the trial judge
rul ed that the defendant's convictions were inadm ssible. 1d. at
1087. Although the Court did not agree with the defendant that
the trial judge erred because of the defendant's agreenent that
the hearing could be held later, the Court nade the observations
t hat follow

Presumably, the [trial] court wanted to
ensure that the defendant had an intention to
testify such that an evidentiary ruling would
not constitute a nmere advi sory opi nion.

Al t hough requiring defendants to discl ose
such an intention is consistent wth Cook,
608 F.2d at 1186[!] that requirenent nay
anount to nothing nore than a pro forma

requi renent which can only penalize

def endant s.

The decision to testify invol ves many
factors. The issue of whether prior
convictions will be admtted is a strong
factor. But even if such evidence is
excl uded, other factors affect the deci sion.
To require that defendants 'comm t
t hensel ves' to testifying could have the
ef fect of penalizing unsophisticated
defendants. After all, if a defendant
‘commts' hinself or herself to testifying
but then, for whatever reason, decides not to

UUnited States v. Cook, 608 F.2d 1175 (9th G r. 1979) (en
banc), cert. denied, 444 U S. 1034 (1980).
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testify, a court does not have, and should
not have, any sanction agai nst that

def endant. Thus, sophisticated defendants
will eagerly 'commt' to testifying. But
unsophi sti cated defendants, especially if pro
se, may decline to nmake such a 'comm t nent’
We do not see why such defendants shoul d have
any less entitlenent than sophisticated
defendants to an evidentiary hearing. So

| ong as defendants have sone intention to
testify, those defendants have an interest in
t he question of whether evidence of prior
crinmes can be used agai nst them

Id. at 1087 n. 3.

In United States v. Gatto, 746 F. Supp. 432 (D.N.J. 1990),
rev'd on other grounds, 924 F.2d 491 (3d. 1991), the U. S
District Court had before it a plethora of issues, including a
nmotion for a prelimnary hearing on the admssibility, for
pur poses of inpeachnent, of one of the defendant's prior
convictions. |d. at 472. The District Court adopted the five
factors set forth in Gordon, and subsequently quoted in Mahone,
to be considered in applying Federal Rule 609 and the procedure
for enploying the sanme. The District Court, as Mahone did before
it, quoted the proposition from Cook that foll ows:

Motions in |imne have proven their
value in litigation. They save jury tine,
and avoid the waste that sonetines results
from haste when side-bar matters have to be
urged in the course of the trial.
Cook, 608 F.2d at 1186. Judge Oth nmade the sane point for our

Court in Johnson. See supra footnote 7.
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The required procedure in Maryland is that set forth in
Maryl and Rul e 4-252. The Rule does not inpart to a defendant the
absolute right to a ruling on admssibility prior to testifying.
The trial judge should determ ne whether a question of lawis
presented or whether additional factual information is needed
and, if so, whether the factual question can be satisfied by a
proffer. A determnation that a prelimnary ruling cannot be
made does not, in and of itself, coerce a defendant's decision as
to whether he or she will testify or remain silent. Simlarly,
if a trial judge exercises discretion and nmakes a prelimnary
ruling, the ruling is not, in and of itself, coercive.

Bef ore an unrepresented defendant can validly waive his or
her Fifth Amendnent right, the "record nust show that the
def endant was infornmed of the right; ordinarily, that advice wll
have to conme fromthe trial judge." Martin v. State, 73 MI. App
597, 602 (1988). A trial judge may assune that a defendant has
been properly advised if represented by counsel unless there is a
reason to believe that the defendant is confused or m sinforned.
There is no concom tant obligation, on the other hand, that the
trial judge advise a defendant, even if unrepresented, of the
possibility of inpeachnent by prior crimnal convictions should
he or she choose to testify. As Judge W/l ner, now Chief Judge of

this Court, pointed out in Martin, a trial judge would not know
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enough to evaluate the threat of inpeachnent and,
[I]aying out in any significant detail the
range of hazards faced by a defendant who
subjects hinself to cross-exam nation by a
skillful prosecutor can very easily chill a
defendant's desire to tell his side of the
story; too brief a summary, conversely, can
lure a defendant into dreadful self-
incrimnation.

Id. at 603-04.

If a trial judge, neverthel ess, advises a defendant as to
the State's right to inpeach himor her with respect to prior
crimnal convictions, the trial judge has the obligation to do so
correctly. In Mrales v. State, 325 Md. 330 (1992), the Court of
Appeal s el aborated on this point. 1In that case, the trial judge
i nformed a defendant, unrepresented by counsel, as to his Fifth
Amendnent right. The trial judge then correctly advised the
defendant that the State had a right to cross-examne himwth
respect to prior crimnal convictions, but erroneously inplied
that he could be automatically inpeached with all of his prior
convictions.'? 1d. at 339. The Court of Appeals noted that the
"deci sion whether or not to testify is a significant one and nust

be made with a basic appreciation of what the choice entails.”

ld. at 335. As a factual matter, the crim nal defendant who

12The record reveal ed that some of the prior convictions
were inadm ssible as a matter of |aw and not subject to the
exerci se of discretion.
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"knowi ngly and voluntarily elects to proceed w thout counsel and
manage his or her own defense" "relinquishes . . . many of the
traditional benefits associated with the right to counsel.” 1d.
at 337; Faretta v. California, 422 U S. 806, 835 (1975).' Anpng
t hose benefits is counsel on the adm ssibility of prior
convictions for inpeachnent. See Morales, 325 Md. at 337. \When
the trial judge undertook to informthe defendant of matters
pertaining to i npeachment, however, the trial judge had an
obligation to do so correctly. 1[1d. at 338. Consequently, "the
defendant's decision to waive his constitutional right to testify
and to exercise his constitutional right to remain silent was not
knowi ngly and intelligently made. 1d. at 339.

In sum when a trial judge is faced wth an objection to the

adm ssibility of prior crimnal convictions for inpeachnment of a

BThe trial judge is not, however, conpletely relieved of
obligation, for when

it becones clear to the trial court that the
[represented] defendant does not understand
the significance of his election not to
testify or the inferences to be drawn

t herefrom and where the presunption [that the
def endant's counsel has inforned the
defendant of his rights] is rebutted .

the court [nust] advise the accused of hIS
right to testify or to remain silent.

Glliamv. State, 320 Mi. 637, 652-53 (1990), cert. denied, 498
U.S. 1110 (1991).
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w t ness, including a defendant, the trial judge nust enploy the
bal anci ng process nmandated by Maryland Rule 5-609, as clarified
in Jackson, and if presiding over a jury, must conduct a hearing
on the matter out of the jury's presence. A trial judge has an
obligation to advise an unrepresented defendant with respect to
his or her Fifth Arendnent rights. A trial judge has no
obligation to advise a defendant, whether or not represented by
counsel, with respect to the possibility of inpeachnment if the
defendant elects to testify, but, if the trial judge undertakes
to do so, he or she nust do so correctly. The mechani sm by which
a party may request a prelimnary ruling on various natters,
including the adm ssibility of prior convictions for purposes of
i npeachnent, is set forth in Maryland Rul e 4-252 and the

anal ogous Federal Rule of Crimnal Procedure 12. The Mryl and
Rule requires that the trial judge nake a pretrial determ nation
as to whether the request is capable of being decided either
before trial or before the receipt of certain evidence. |If the
issue is one of law, or if the issue is such that a sufficient
factual context exists for the trial judge to exercise his or her
di scretion, e.g., a proffer of evidence, the trial judge should
then proceed to exercise discretion and nmake a ruling. 1If, on
the other hand, there is an insufficient factual basis for the

trial judge to exercise discretion, he or she should so determ ne
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and advise the parties. |If the trial judge rules on the notion,
he or she shoul d, whenever practicable, state for the record the
reasons for the ruling.

In the case under review, the trial judge did not conply
with Maryland Rule 4-252. He chose not to exercise his
di scretion until after appellant nmade an irrevocable election to
testify and did not base his decision on the need for additional
i nformation.

We should point out that, if a defendant elects to renmain
silent even in reliance on the trial judge's ruling or failure to
rule on a notion in limne, the ruling ordinarily will not be
preserved for review absent an error of constitutional dinension.
Cenerally, preservation for review requires a question of |aw not
dependent upon a factual predicate or a discretionary ruling.
Additionally, if a defendant or other witness testifies and the
State does not inpeach himor her with the prior conviction or
convictions, the ruling ordinarily wll not be preserved for
revi ew.

In Jordan v. State, 82 M. App. 225 (1990), aff'd in part
and rev'd in part, 323 Md. 151 (1991), we held that the question
of whether the circuit court erred when it ruled that the State
coul d i npeach the defendant with a statenent that he made to

peace officers, after granting a notion to suppress its use
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during the State's case-in-chief because it had not established
that the defendant had knowi ngly and voluntarily waived his right
to counsel, was not preserved for our review because the

def endant el ected not to testify and the State did not use the
statenment. Id. at 230-31.

Ten years earlier, in Ofutt v. State, 44 M. App. 670
(1980), cert. denied, 291 Md. 780 (1981), Judge Thonpson recited
for us the justification for the general rule of non-
preservation. The facts in that case revol ved around a def endant
who, when inforned by the trial judge that the defendant's prior
conviction for distribution of heroin would be adm ssible for
pur poses of inpeachnent, elected not to testify. 1d. at 677.
Judge Thonpson expl ained that no court in the country

recognized a ruling on a notion in |imne as
sufficient to constitute reversible error.

We adhere to that rule. Although it is
entirely possible that the ruling of the
trial judge notivated the appellant not to
testify, it is also possible that he had no
intention of testifying regardless of the
ruling of the trial court on the notion. It
is al so possible that had appellant testified
the State woul d have changed its position and

not used the conviction. W do not rule on
academ c questions.

Ten years after we handed down O futt, Judge Bi shop, witing

for us in Passamchali v. State, 81 M. App. 731, cert. denied,
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319 Md. 484 (1990), delineated the contours of an exception to
the general rule.' |In that case, the defendant chall enged the
mandate found in 8 10-905 of the Courts Article that evidence of
conviction of an infanous crine is per se adm ssible. W held
that the issue was preserved for appellate review, even though
the defendant did not testify, because it presented a pure
guestion of |law without a need for a factual predicate.
It defies logic to suggest that a

def endant nust testify in order to preserve

for appellate review a claimof deprivation

of the constitutional right to testify. |If

such a requirenent existed, this

constitutional challenge could never be

squarely presented for appellate review

because the clai mwoul d di ssipate upon the

defendant's taking the oath [and testifying

upon direct].
I d. at 740.

We di stinguished Passam chali, in Jordan, and stated that
the trial judge in Jordan nay have changed his ruling or the
defendant's testinony may not have produced the factual predicate
that woul d have permtted use of the statenment for purposes of
i npeachnent. Jordan, 82 M. App. at 233-34. W observed that
this is particularly true where no proffer was made as to the

expected testinony. 1d. at 234. Moreover, we pointed out that

t he defendant obtained the relief that he sought, nanely,

“See al so Morales and Martin, supra at pages 31-34.
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suppr essi on.

The court's ruling that the statenent is
nevert hel ess usabl e for inpeachnent purposes
shoul d appellant testify is in the nature of
an advisory opinion. As we see it, its
applicability in a particular case cannot be
determ ned until appellant has testified;

only then will it beconme apparent whether
anyt hing, requiring inpeachnent, has
devel oped.

Id. at 231 n.4. The Court of Appeals, in affirmng a portion of
the judgnent, held, in relevant part, that the rul es governing
prelimnary rulings do not authorize appellate review unless the
evidence is ultimately produced at trial. Jordan v. State, 323
Mi. 151, 159 (1991).

Federal jurisprudence on this point is congruent with that
of Maryland. See Luce v. State, 469 U. S. 38 (1984), quoted in
Jordan, 82 Md. App. at 232-33. In Luce, a defendant charged with
federal drug law violations elected not to testify after the
trial judge ruled, pursuant to Federal Rule of Evidence 609(a),
that the defendant's prior conviction fell within the category of
per m ssi bl e i npeachnment evidence but that a factual predicate was
necessary in order to nake a specific ruling. 1d. at 39-40. The
defendant did not commt to testify in the event the trial judge
granted his notion in limne, neither did he proffer to the trial
judge the substance of his testinony. 1d. Chief Justice Burger

announced for the Suprenme Court, and thereby resolved a matter of
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conflict anong the Federal Circuits, that "to raise and preserve
for review the claimof inproper inpeachnment with a prior
conviction, a defendant nust testify." 1d. at 43.

We reach the issue in this case because it is one of
constitutional dinension. Appellant was coerced with respect to
his decision not to testify because the circuit court incorrectly
advised himwi th respect to the applicable | aw and enpl oyed an
erroneous procedure. See Mrales, supra at pages 32-34.
Ceneral ly, a defendant does not waive his or her Fifth Amendnent
right against self-incrimnation nmerely by taking the w tness
stand and reciting the oath. A defendant waives that right when
he or she testifies on direct exam nation; once the direct
exam nation comences, the defendant nmay not then seek to cl oak
hi msel f or herself with the mantle of the Fifth Anendnent, and he
or she may then be cross-exam ned on matters nade rel evant by the
testinmony given on direct. Brown v. United States, 356 U S. 148,
154-57 (1958); State v. Mackenzie, 17 M. App. 563, 571-576
(1973).

I n Mackenzi e, Judge Myl an, witing for this Court,

t horoughly reviewed the history of the privil ege against self-
incrimnation. As he noted:
The defendant who takes the stand of his own

free will subjects hinmself to the risk of
future cross-exam nation by the prosecuting
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attorney or by the court, a stage at which
the el enment of conpul sion does attach. :
A def endant need not waive anything in order
validly to testify; he only waives the right
agai nst | ater conpul sory cross-exan nati on.

| ndeed, the voluntary assunption of the
W t ness stand by an accused, to testify in
his own defense, is, ipso facto, all the
wai ver that is required of the privilege
agai nst subsequent cross-exam nation, to wt,
agai nst conpul sory self-incrimnation.
[ T] he Maryl and cases have flatly
accepted the universal principle that a
def endant who voluntarily testifies in his
own behal f subjects hinself, |ike any other
W tness, to cross-exam nation, and, thereby,
wai ves his privilege agai nst conpul sory self-
i ncrimnation.
ld. at 572-76.
Returning to the case at bar, we hold that the trial judge
(1) abused his discretion by requiring appellant to be sworn in
front of the jury solely for purposes of making an "el ection"” and
not to provide a factual predicate and (2) erroneously advised
appel l ant that once sworn in front of the jury, his "election"
was irrevocabl e regardless of the nature of the trial judge's
ruling on the adm ssibility of appellant's prior convictions.
The trial judge could not have conpelled appellant to testify
unl ess appellant voluntarily, know ngly, and intelligently chose
to testify, and testified on direct exam nation. Mreover, the

trial judge could not have renedied the resultant prejudice if
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appel l ant had taken the stand, recited the oath in front of the
jury, and then, outside of the jury's presence, elected not to
testify. The jury would have been left w thout an adequate
expl anation for appellant's nysterious di sappearance. As in
Mor al es, appellant's deci sion was not "know ngly and
intelligently made." Morales, 325 Md. at 339.

[T,

Appel lant's next allegation of error pertains to his robbery
conviction. He contends that the circuit court erred when it
denied his notions for judgnent of acquittal on this charge
because "[t] here was no evidence . . . that he took and carried
away any anount of noney from M. Caple.” In other words,
appel | ant suggests, "[T]here being no asportation, there was no
robbery. "

Capl e's testinony, received at trial, appears, at first
gl ance, to support appellant's contention. Al t hough there was
sone di screpancy as to how nuch noney Caple held in his hand when
appel l ant attacked him there was no dispute that when appel |l ant
grabbed at the currency in Caple's hand, the currency tore in
hal f; Caple retained one-half of the torn currency and appel |l ant
possessed the ot her.

Q And at that tinme [at the prelimnary

hearing] you said [that you had] $80. 00,
didn't you?
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A | said |l had -- | wasn't for sure what
was in ny hand, because | went there to pay a
bill for ny daughter. | said [$]80? But M.
Wllianms, he said it was $60. 00 because when
he attacked ne, he tore the noney in two. |
had half of the noney and he had the other
hal f .

A Yes, | were mstaken if he said he have
[ $] 30. Wien the people took the noney from
me at the cable conpany to tape it together
to pay the bill, they said it was -- M.
Wllians is the one that said it was $60. 00.

Q You, noney was taken fromyou. |[|s that
correct?

A Hal f of it.
The jury did not hear any evidence concerning the value of the
torn currency. The circuit court adroitly pointed out to counsel
t hat om ssi on.

THE COURT: No. | don't think you can tel

them|[the jurors] what the lawis if it's

different than what the instructions are.

didn't tell them anythi ng about what the

value legally is of a half of a bill.

There's no law, there's no evidence in this

case that a half of a bill is worth sonething

or not worth sonet hing.

Robbery is the felonious taking and carrying away of

anot her's property, of any val ue what soever, by violence or the

putting in fear. Spitzinger v. State, 340 Md. 114, 121 (1995);
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Snowden v. State, 321 M. 612, 617 (1991).% Judge Rodowsky
di scussed for the Court of Appeals, in Jupiter v. State, 328 M.
635 (1992), the conplexities attendant to the question of val ue.

[ T] he value requirenment is rarely an
issue and it is difficult to hypothesize an
illustration of when it m ght be an issue.
|f, for instance, a person asks another for
the tinme of day, and the other refuses, but
t he person who inquired learns the tinme by
gl ancing at the other's watch, the one who
| ooked at the watch has not commtted theft
because that person did not take property of
value. If an accused held a gun to a
victims head to force the victimto divul ge
the tinme, arguably the accused did not conmt
robbery, for the sane reason.

Deci si ons in anal ogous cases show t hat
there is no requirenent that the defendant
deprive the victimof value; the requirenent
is sinply that the defendant deprive the
victimof possession of property of val ue.

Id. at 640-41. As Chief Judge W/l ner explained for us, a crine

3I'n Maryl and, robbery is a common | aw of fense. See
Eldridge v. State, 329 Ml. 307, 316 (1993). But see Kearney V.
State, 48 Md. 16, 23 (1877) (8 486A creates an offense not
recogni zed at common law). The Ceneral Assenbly has prescribed
the penalties for robbery, as set forth in Article 27, 88 486 and
488. Eldridge, 329 Ml. at 316; Butina v. State, 4 Ml. App. 312,
317 n.1 (1968), cert. denied, 251 Md. 748 (1969).

In crimnal information # 594320052, the State charged
appel lant with robbery under Article 27, 88 486 and 487--not
under the common |aw. Al though appellant filed a standard notion
to dismss, pursuant to Maryland Rul e 4-252, and requested that
the circuit court dismss the "Crimnal Information and/or
I ndi ct ment information" because it was defective, appellant did
not raise that issue bel ow and does not raise it here.
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or attenpt to conmt a crinme cannot be legally charged where the
object of attention is w thout value. Stackowtz v. State, 68
Md. App. 368, cert. denied, 307 Md. 599 (1986). The issue in

St ackowi t z was whet her a chargi ng docunent that declared that the
property at issue, "having a value of none," stated a crim nal
offense. 1d. at 370-71

It thus follows, at |least as a matter of
statutory construction if not in a nore
fundanental jurisprudential sense, that a
person cannot be convicted of theft for
taki ng or assum ng control over sonething
that has no val ue whatever. And, given the
nature of the crinme of attenpt, if stealing
sonet hing that has no value is not a crine,
it further follows that attenpting to steal
sonething that has no value is |ikew se not a
crinme.

We are spared in this case the need to
ponder the abstraction of whether there can,
inlaw or in fact, actually be anything of
tangi bl e exi stence that really has no val ue.
We | eave that to the econom sts or to another
court.

There is a significant difference
bet ween a showi ng that property having sonme
intrinsic value was taken, although the
preci se nmeasurenent of that value is not
established, and an affirmative charge that
what was taken or intended to be taken was,
in fact, valueless. . . . That there is sone
value . . . is an elenent of the crine [of
attenpted theft], for, if the itemat issue
[ gasol i ne] has no val ue whatever, it is not
"property' under the [theft] statute. The
di fference between zero and sonething, in
other words, is of quite different character
than that between sonet hing and sonet hi ng
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nor e.
ld. at 372-74.

The amount of currency taken froma robbery victimis not an
essential elenment of the offense, as |ong as sonething of val ue
is taken. Fisher v. Warden, 224 Md. 669, 670 (1961). Proof that
a greater or lesser sumof currency than that charged in the
indictnment or information was taken will satisfy the val ue
elemrent. Qdiver v. State, 8 MI. App. 610, 613, cert. denied, 257
Md. 735 (1970); Hamv. State, 7 Ml. App. 474, 479 (1969), cert.
deni ed, 256 Md. 745 (1970).

We are not aware of any reported decisions dealing with
robbery of mutilated currency. |In our quest to resolve this
matter, we | ook to the Code of Federal Regulations for
assi stance. Section 100.5 of Part 100, Exchange of Paper
Currency and Coin, addresses the value of nutilated currency and
the nethods to redeemthe sane.

(a) Lawfully held paper currency of the
United States which has been nutilated w |
be exchanged at face anmount if clearly nore
t han one-half of the original whole note
remai ns. Fragnments of such nutil ated
currency which are not clearly nore than one-
half of the original whole note wll be
exchanged at face value only if the Director,
Bureau of Engraving and Printing, Departnent
of the Treasury, is satisfied that the
m ssing portions have been totally destroyed.

The Director's judgnent shall be based on
such evi dence of total destruction as is
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necessary and shall be final.
DEFI NI TI ONS
(1) Mutilated currency is currency which

has been damaged to the extent that (i) one-

half or less of the original note remains or

(1i) its condition is such that its value is

guestionabl e and the currency nust be

forwarded to the Treasury Departnent for

exam nation by trained experts before any

exchange i s nade.

(2) Unfit currency is currency which is

unfit for further circul ati on because of its

physi cal condition such as torn, dirty, |inp,

worn or defaced. Unfit currency shoul d not

be forwarded to the Treasury, but nay be

exchanged at commerci al banks.
Exchange of Mitil ated Paper Currency, 31 CF.R 8§ 100.5 (1995).

Caple testified that each man possessed one-half of the torn

currency. W shall have to assune, then, that during the
struggle, the currency was torn exactly in half.® Under the
provisions of 8 100.5, if the currency had been torn in unequal
portions, the man possessing the |arger portion would have
possessed "legal tender," as that termis comonly under st ood.
The man possessing the smaller portion would only have had
pi eces of paper with which he could, if he so chose, file a claim
with the Director of the U S. Bureau of Engraving and Printing

for redenption. O course, there would be no guarantee that he

®According to Caple, representatives of the business that
he was calling upon taped together the torn portions of the
currency that he retained with those that appellant had
rel i nqui shed.
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woul d sustain his burden of proof and receive whole currency in
return for his efforts. See Kriegel v. United States, 662 F.2d
741 (A. C. 1981) (per curian).

Because the currency was torn in half, it cannot be said
t hat appel | ant robbed Caple of $60 to $70. On the other hand, it
i's undi sputed that appellant robbed Caple of his nutilated
currency, which, because of its nutilated condition, may have
| ost the value that it was originally endowed with but retained,
nonet hel ess, sone value. Felkner v. State, 218 Md. 300 (1958);
Hamv. State, 7 M. App. 474, 479 (1969). The property had
value, for with it, appellant could have, although he woul d not
have been the rightful owner, attenpted to receive substitute
currency fromthe Director of the U S. Bureau of Engraving and
Printing. W nust conclude then, that after view ng the evidence
adduced at trial in the light nost favorable to the prosecution,
any rational trier of fact could have found the essenti al
el emrents of the crine of robbery beyond a reasonabl e doubt. See
Jackson v. Virginia, 443 U. S. 307, 319 (1979); Matthews v. State,
106 Md. App. 725, 743 (1995).

V.

Appel  ant asks us to reverse his convictions for,

respectively, malicious biting with intent to mark or disfigure

and malicious biting with intent to maim disfigure, or disable
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because the evidence admtted at trial was insufficient to
support the specific intent requirenent of said crinmes. W are
of a different opinion.

Di sregarding the evidence relating to Caple's nental state,
the State presented sufficient evidence to sustain the conviction
on each issue. The State charged appellant with viol ati ons of
Article 27, 88 385 and 386. Those sections provide as follow

§ 385. Malicious injury to tongue, nose,
eye, lip, linb, etc.

Every person, his aiders, abettors and
counsel l ors, who shall be convicted of the
crime of cutting out or disabling the tongue,
putting out an eye, slitting the nose,
cutting or biting off the nose, ear or lip,
or cutting or biting off or disabling any
linmb or nmenber of any person, of malice
af oret hought, with intention in so doing to
mar k or disfigure such person, shall be
guilty of a felony and upon conviction are
subject to inprisonnent for not nore than 15
years.

§ 386. Unlawful shooting, stabbing,
assaulting, etc., with intent to maim

di sfigure or disable or to prevent |awful
appr ehensi on.

| f any person shall unlawfully shoot at
any person, or shall in any manner unlawfully
and maliciously attenpt to di scharge any kind
of | oaded arns at any person, or shal
unl awful Iy and nmaliciously stab, cut or wound
any person, or shall assault or beat any
person, with intent to maim disfigure or
di sabl e such person, or wiwth intent to
prevent the |awful apprehension or detainer
of any party for any offense for which the
said party may be legally apprehended or
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det ai ned, every such offender, and every

person counsel ling, aiding or abetting such

of fender shall be guilty of a felony and,

upon conviction are subject to inprisonnent

for not nore than 15 years.
Specific intent is an el enent of each offense. Bryant v. State,
83 Md. App. 237, 249 (1990) ("Statutory nmaimng, under Article
27, 8 385, is . . . indisputably a specific intent crine");
Wllians v. State, 100 Md. App. 468, 473 (1994) ("The nens rea of
assault with intent to maiminvolves the deliberate intention and
willful desire and purpose of inflicting harmon the victin).

According to the testinony elicited at trial, appellant

attenpted to sell to Caple a cable television converter box
before Caple entered the business; Caple rejected the offer.
Once inside the business, which was popul ated by enpl oyees and
ot her custoners, appellant waited until Caple reached the paynent
wi ndow and then ordered Caple to turn over his noney to
appellant. Caple refused, and the nel ee began.

A Then he [appellant] shoved nme. He

started shoving, and when he shoved ne, you
have to go through these ropes |ike a bank.

He shoved ne and then | fell. Wen | fell,
he placed his face on ny side to try to take
t he noney.

Q And what was he doing with his hands
while he was trying to hold you dowmn with his
f oot ?

A He was trying to take the noney from ne.
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Q Okay. Were you letting go of the noney?

A No, | didn't let go of the noney.
That's when | got, and | was able to get up
That's when he started, he attacked and
started biting nme, he bit nme up side ny face
and bit this finger here. He alnost bit it
in two.

Q VWi ch finger

A The ring finger. | can't wear ny ring
anynor e.

Q Can you nove that finger at all?

A | can nove it just a little, just a
little bit. | can nove it over, but | can't
pick it up.

Q What, if anything, else did he do?

A VWll, he bit up -- see this, | don't
know i f you can see. 1've got a scar where
he bit ny skin up, broke it.

Q And he also bit your index finger of
your |eft hand?

A Yeah, bit this one. He bit ne up side
the face.

The evidence presented to the jury was sufficient for it to have
found, beyond a reasonabl e doubt, that appellant intended to
di sabl e and di sfigure Caple because he resisted appellant's

crimnal overtures and foiled his "snatch and grab" opportunity.

53



See Jackson v. Virginia, 443 U.S. 307, 319 (1979); Matthews v.
State, 106 Md. App. 725, 743 (1995).
V.
In light of our decision to reverse the judgnents and remand
for further proceedi ngs consistent with this opinion, we decline
to address the renaining issues.

JUDGMVENTS REVERSED; CASE
REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT
WTH TH'S OPI NION.  COSTS
TO BE PAI D BY THE MAYOR
AND CI TY COUNCI L OF

BALTI MORE
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