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The gradual deterioration of the collective bargaining
process between | abor and managenent resulted in | abor giving
notice to managenent of labor's intent to strike, and managenent,
in anticipation thereof, seeking replacenent workers. The
Circuit Court for Prince George's County considered | abor's
conplaint, in which | abor alleged that the firmoffering
repl acenent workers to managenent had maliciously and wongfully
interfered with the economc rel ationship between | abor and
managenent, based on 8 4-403 of the Labor and Enpl oynent Article
(strikebreaker statute), and dism ssed it under the doctrine of
federal preenption and for failing to state a cause of action.
Aggrieved with that result, |abor exercised its prerogative and
noted an appeal to this Court. For reasons di scussed bel ow, we
shall affirmthe judgnent of the circuit court.

The parties to this dispute are nenbers of the health-care
i ndustry. Dinensions Health Corporation, appellee
("Di nmensions"), owns and operates health-care facilities in
Maryl and. Professional Staff Nurses Association, appellant
("Professional"), is an unincorporated | abor union that
represents nursing professionals throughout Maryland, including
approxi mately seven hundred regi stered nurses enpl oyed by
D nensions. The last party to this triangle is Favorite Nurses,

Inc., appellee ("Favorite"), a conpany that provides repl acenent



regi stered nurses to enpl oyers whose enpl oyees are on strike.!?

Prof essional presents three issues for our consideration.

Slightly rephrased, they are as foll ows:

| . Did the court below err in permtting
DHC to intervene as a party defendant when no
cl ai mwas asserted against it, and assum ng
intervention in sone formwere appropriate,
did the lower court err in treating DHC s
answer as though it constituted an anmendnent

to plaintiff's conplaint, adding a non-

existent and neritless tort claimagainst
DHC, and then hol ding the non-asserted tort

cl ai m both preenpted and di sm ssed for

failure to state the elenents of the tort?

1. D dthe lower court inproperly consider
and rely on matters outside the pleadings in
ruling on a notion to dismss, and did the
conplaint in any event plead the el enents of
the claimthat Favorite Nurses tortiously

interfered with econom ¢ and busi ness
rel ati ons between PSNA and DHC?

I11. Is the tortious interference claim
agai nst FN preenpted by either Garnon or

Machi ni sts NLRA preenption where FN is
an enpl oyer - enpl oyee or enpl oyer-uni on

not in

relationship with either PSNA or DHC, and
where the narrow regul atory range of the tort
and the strikebreaker act as to FN place the
claimsquarely within preenption exceptions

for mtters deeply rooted in |ocal feel

i ng

and responsibility and for matters of only

peri pheral concern to the federal |abor

syst enf

| aw

Pr of essi onal nanmed five defendants in its conplaint: Cross
Country Heal thcare, Favorite Nurses, Inc., Healthcare Options,

Inc., Travacorps, and U.S. Nursing Corporation.
only naned defendant to respond to the conpl aint,

Favorite, the
wai ved service

of process; Professional did not serve process upon the other

nanmed def endants.






l.
Fact s?

Di mensi ons owns and operates four health-care facilities in
Prince George's County: Prince George's Hospital Center, Laurel
Regi onal Medi cal Center, d adys Spell man Nursing Center, and the
Bow e Health Center. Professional, an unincorporated | abor
uni on, represents approxi mately seven hundred regi stered nurses
who work at Dinmensions's Prince George's County facilities. For
ei ght years, beginning in 1986, D nensions and Prof essi onal
successfully negotiated coll ective bargai ning agreenents relating
to the wages, hours, and other terns and conditions affecting
Prof essi onal's uni on nenbers enpl oyed by D nmensions. Begi nning
in the sumer of 1994, and continuing into early winter of that
sane year, the parties engaged in collective bargaining
negoti ations. The efforts were to no avail, and Prof essi onal

served Dinensions with a ten day notice® that its nenbers would

2Al though the circuit court stated that appellants' nption
to dism ss would not be converted into a notion for sunmary
judgment, the circuit court, neverthel ess, considered docunents
other than the conplaint in rendering its opinion. See infra at
page 12. In ruling on a notion to dismss, a court is limted to
the allegations contained in the conplaint. Accordingly, our
recitation of facts is based on those allegations. See Ml. Rule
2-322(c) (1996).

SNormal | y, a labor union has to give at |east ten days
notice to a health care institution before instituting a strike.
See 29 U.S.C. 8§ 158(g) ("A labor organization before engaging in
any strike, picketing, or other concerted refusal to work at any
health care institution shall, not |less than ten days prior to
such action, notify the institutionin witing . . . .").
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go on strike begi nning on Decenber 14, 1994.“% Professional
apparently called off the strike, for on Decenber 24, 1994, the
parties attended a nedi ati on session conducted by the Federal
Medi ati on and Conciliation Service. Over the next several
mont hs, ending in March of 1995, the parties pursued a course of
negotiation. On April 4, 1995, Professional served D nensions
with its second ten day strike notice. Two days before the
strike date, Professional filed suit in the Grcuit Court for
Prince George's County agai nst Favorite and other firns providing
simlar services.
.
Pr oceedi ngs

On April 13, 1995, one day after Professional filed its
conplaint, Dinensions filed, pursuant to Maryland Rule 2-214, a
notion for perm ssive intervention supported by an affidavit of
Steven Snith, its Senior Vice President and General Counsel.®> On
t he sanme day, Dinensions and Favorite filed a notion to dism ss
Prof essional's conplaint. Due to the tinme sensitive nature of
the matter, the circuit court scheduled a hearing for April 14,
1995. After hearing argunment on the pending notions, the circuit

court ruled, in part, that Professional would have until My 1,

“The parties agreed to extend the termof, and operate under
the conditions of, the collective bargaining agreenent of the
previ ous term

SOn May 5, 1995, Dinensions filed an anmended notion to
i ntervene supported by a supplenental affidavit of Steven Smth
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1995 to respond to the notion to intervene filed by D nmensions
and the notion to dismss filed by D nensions and Favorite.

I nstead of entertaining argunents on the notions on May 5,
1995, as it had previously announced, the circuit court, with
consent of the parties' counsel, took the case out of the
assignnment. In a nmenorandum opi ni on and schedul i ng order dated
May 8, 1995, the circuit court set forth the tinetable for
notions and other matters. For our purposes, the circuit court
st at ed:

When anal yzing and ruling on the pending
Motions to Dismss, the Court wll confine
itself to the pleadings and the supporting
docunents filed as of this date. For the
reason that discovery has not been obtai ned
and will be deferred until after a ruling on
the Motion to Dismss, the Court wll not
convert the Motion to Dismss to a Mdtion for
Summary Judgnent at the hearing on May 30,
1995 as the rule normally permts this Court
to doinits discretion. Furthernore, unti
di scovery has been conpleted, this Court wll
not rule on any further dispositive notions
which may be filed in the future.

At the conclusion of the May 30th hearing, the circuit court
granted Di nensions' notion for perm ssive intervention. At that
time, the circuit court took under advisenent the notion to
dism ss filed by D nensions and Favorite. Approximtely one
month later, on July 25, 1995, the circuit court issued its
opinion and order, in which it dism ssed Professional's conpl ai nt
under alternative but overlapping theories: federal preenption

and failure to state a claim On August 2, 1995, Professional



tinmely noted an appeal to this Court.



[T,
Di scussi on
Section 4-403 of the Labor and Enpl oynent Article is the
crux of this dispute.
Stri kebr eakers.

(a) Recruitnment restricted. -- A person
who is not directly interested in a strike
may not provide, obtain, recruit, or refer,
for enploynent in place of a striker, an
i ndi vi dual who customarily and repeatedly
offers to be enployed in place of strikers.

(b) Enpl oynent as strikebreaker
restricted. -- An individual who customarily
and repeatedly offers to be enployed in place
of strikers may not take or offer to take the
position of a striker.

(c) Penalty. -- A person who violates
any provision of this sectionis guilty of a
m sdenmeanor and on conviction is subject to a
fine not exceeding $1,000 or inprisonnent not
exceeding 3 years or both.

The General Assenbly enacted the predecessor to 8§ 4-403, M. Code
(1957, 1964 Repl. Vol.), Art. 100 8 51A in 1961. Since that
time, neither our Court nor the Court of Appeals has been called
upon to exam ne the section. W now proceed to do so.
A

Prof essi onal contends that the circuit court erred when it
all owed Dinensions to intervene in the action between
Prof essi onal and Favorite and that the circuit court's
consi deration of Dinensions' pleadings resulted in the circuit
court addressing clains not nmade by Professional.

The court in its opinion below constructs the
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straw man of a hypothetical tort claim
against DHC for interference with its own
relationship with PSNA, and then,
unsurprisingly, concludes such a theory is
unwor kable. O course it is; it was never
pled by plaintiff here, and the bl atant

I nappropri ateness of the argunment
denonstrates the inappropriateness of
permtting intervention. Even worse, the
court's entire consideration of the
preenption issues was franed as though[] the
tortious interference claimwere asserted
agai nst DHC, an enployer in an NLRA-
established relationship with PSNA. This, of
course, is precisely the opposite of the

t heory of the Conpl aint.

Maryl and Rul e 2-214(b) governs perm ssive intervention;
subsection (c) sets forth the applicable procedure.

(b) Perm ssive. --

(1) Generally. -- Upon tinely
notion a person nay be permtted to intervene
in an action when the person's claimor
def ense has a question of law or fact in
comon with the action

(3) Considerations. -- In
exercising its discretion the court shal
consi der whether the intervention will unduly
del ay or prejudice the adjudication of the
rights of the original parties.

(c) Procedure. -- A person desiring to
intervene shall file and serve a notion to
i ntervene. The notion shall state the grounds
therefor and shall be acconpani ed by a copy
of the proposed pleading setting forth the
claimor defense for which intervention is
sought. An order granting intervention shal
designate the intervenor as a plaintiff or a
def endant. Thereupon, the intervenor shal
pronptly file the pleading and serve it upon
the parties.



Qur review of the circuit court's ruling on a notion for
perm ssive intervention is limted to determ ning whether the

court abused its discretion. Mar vl and Radi ol ogical Soc'y. Inc.

v. Health Servs. Cost Review Conmn, 285 M. 383, 392 (1979).°

Maryl and Rul e 2-214 requires that the prospective intervenor

tinely file an application to intervene. Coalition for Open

Doors v. Annapolis Lodge No. 622, 333 Md. 359, 367 (1994). In

Maryl and Radi ol ogical Soc'y., Inc. applied former Maryl and
Rul e 208(b)-(c) (1979), which is simlar to current Rule 2-
214(b)-(c). The former Rule provided as foll ows.

b. Perm ssive.

1. Person
Upon tinmely application a person nay be
permtted to intervene in an action when his

cl aimor defense has a question of |aw or
fact in common with the action.

c. Procedure.
1. Motion.

An application to intervene shall be nmade by notion.
2. Leave of the Court.

Leave to intervene shall be granted only by

court order, which shall designate the

intervenor as a party plaintiff or defendant.
3. Servi ce.

A copy of the notion and any order thereon,

and of any pleading filed by the intervenor

shall be served in the sane manner as an
anended pl eadi ng pursuant to Rule 320 d 4 .
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the case at bar, tineliness is not an issue because D nensions
filed its first notion to intervene before Professional served
process upon the defendants nanmed in the conplaint. The other
requi renent under Rule 2-214 is that the intervenor's claimor
def ense present "a question of law or fact in common with the
action.” D nensions and Favorite jointly asserted federal
preenption as a defense to Professional's reliance on Maryland's
stri kebreaker statute. See supra 8 4-403. Wthout doubt, a
common question of |aw or fact was presented. Moreover,
D nensions had an interest in the cause in that an adverse ruling
agai nst the naned defendants woul d have directly affected
D nensions's ability to respond to Professional's threatened
strike.
Once the circuit court granted D nensions' notion to
i ntervene, Di nensions becane a party to the action and was
entitled to assert its rights as such.
[ Aln intervening defendant becones a
party when the order granting intervention is
si gned, not when the intervening defendant
files an answer.
The | anguage of Maryland rule 2-214(c)
itself inplies that the intervenor becones a
party when the order is granted because the
Rul e requires the order granting intervention
to designate the intervenor as a plaintiff or
defendant, terns used for parties. 1In
addition . . . Rule 2-214(c) requires that an
i ntervening defendant file, along with its
nmotion to intervene, a proposed pleading
whi ch shall pronptly be filed and served,
upon the granting of intervention. Because
only a party nmay assert rights in the case,
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this requirement supports our interpretation
that an intervenor imedi ately becones a

party.
MAILF v. Soffas, 89 MI. App. 663, 673 (1991). "After

intervention, an intervenor has the sanme rights and powers to
effectuate its rights as an original party." 1d. at 674;

Mont gonmery County v. Supervisor of Assessments, 275 Md. 58, 62-63

(1975); Montgonery County v. Meany, 34 M. App. 647, 650, aff'd,

281 Md. 206 (1977) (per curiam) ("As an intervenor has all the

rights as a party and a party has the right to appeal, Mntgonery
County [the intervenor] has the right to appeal.").

A remaining hurdle is whether Dinensions may |itigate issues
that existed in the original dispute and inject new issues. In

Conroy v. Southern Maryland Agric. Ass'n, 165 Md. 494 (1934), the

Court of Appeals touched upon that issue. The question before
the Court was whether the circuit court erred when it dism ssed
the petition of an individual whomthe circuit court had all owed
to intervene as a plaintiff in the underlying action.

The effect of the order was not,
necessarily, to dismss Conroy [the
intervenor] as a party to the suit, although
it reserved to himthe privil ege of noving
for a rescission of the order making hima
party, if he deened such action appropriate
to his seeking relief in an independent
action. Nor did it prevent himfrom
litigating in this proceeding any issue nade
by the pleadings as he found them when he was
nmade a party.

If his petition introduced no issues in
the case other than those al ready nmade when
he becane a party, he was not injured by its

12



dism ssal, for in that case it was no nore
than a restatenment of existing issues. |If,
on the other hand, his petition did raise
addi tional issues different fromthose nmade
by the pl eadings as he found them when he
came into the case, then in dismssing it the
court acted within the proper limts of a
sound di scretion.

There may be cases in which an
interven[o]r may be entitled as a matter of
right to assert in a proceeding in which he
has been allowed to intervene clains adverse
to those of any or all of the original
parties, even though the exercise of the
right involves the introduction of additional
i ssues, where that is necessary to protect
his interests which will be concluded by the
ultimate deci sion, and where such issues are
consistent with and incidental to the objects
and purposes of the suit ibidem but this is
not such a case.

Id. at 502 (enphasis added).

D nensions and Favorite jointly filed all notions to dismss
and raised federal preenption and failure to state a cause of
action as their primary defenses. The circuit court anal yzed
Professional's conplaint in relation to Favorite, the original
def endant, and Di nensions, the intervenor. Professional argues
that the circuit court erred in exam ning Professional's
conplaint as if it were drafted to include D nensions because
Prof essi onal conceded that it could not state a cause of action
agai nst Dinensions. The circuit court acknow edged the reasoning
and stated, "CQur research reveals no Maryland case | aw creating a
tort in which a defendant interferes in a business relationship

between itself and a third party." Mryland does not recognize
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that variation of the tort. See Travelers Indem Co. v. Mrling,

326 Md. 329, 343, cert. denied, 113 S. . 465 (1992) ("For the

tort [of wongful interference wth contractual or economc
relations] to lie, the defendant tortfeasor cannot be a party to
the contractual or economc relations with which he has all egedly
interfered.").

The circuit court properly considered argunments made by both
D mensi ons and Favorite, however, with respect to the issues of
federal preenption and whether a cause of action was stated
agai nst Favorite. Having been permtted to intervene based on
common questions of law or fact, D nensions had the right to take
a position on existing issues and to inject new i ssues consi stent
with the objects and purposes of the original suit.” W conclude
that the circuit court neither abused its discretion in granting
the notion to intervene nor in considering argunents nade by
Dinensions in its notion to dismss.

B
The circuit court, Professional argues, inproperly

considered and relied on matters outside of the conplaint in
ruling on Favorite and Di nensions' notion to dismss. W agree.

The circuit court informed the parties that it woul d not

I'n Steven Smith's supplenmental affidavit, he stated that
Di mensi ons would i ndemmify Favorite for "any and all damages

i nposed."” This affidavit was properly considered for purposes of
the notion to intervene. W are not considering it for purposes
of the notion to dismss. See discussion in Il B, infra.
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convert the notion to dismss into a notion for summary judgnent
at the May 30, 1995 hearing (see Maryland Rule 2-322(c)), but the
circuit court's opinion nmakes reference to matters outside the
conplaint. The circuit court referred to the proposed answer of
D nensi ons and the supplenental affidavit provided by D nensions'
Senior Vice President and CGeneral Counsel, Steven Smth.

In deciding a notion to dismss for failure to state a
claim pursuant to Maryland Rule 2-322, a court

"must assune the truth of all relevant and
material facts that are well pleaded and all
i nferences which can be reasonably drawn from
t hose pl eadings."” Moreover, we consider the
"wel | -pl eaded al |l egations” in the |ight nobst
favorable to the non-noving party. Qur task
is to determ ne whether the facts alleged in
appellant's conplaint are legally sufficient
to state a cause of action. W limt our
review, however, to specific allegations of
fact and the inferences deducible fromthem
and not "merely conclusory charges."

Mlintyre v. Quild, Inc., 105 Ml. App. 332, 342-43 (1995)

(citations omtted). The parties agree that a ruling on a notion
to dismss is before us. Accordingly, our focus centers upon the
conpl ai nt.

Maryl and common | aw recogni zes two types of actions for

tortious interference with business relationships. Mcklin v.

Robert lLogan Assocs., 334 Md. 287, 297 (1994). In Natural

Design, Inc. v. Rouse Co., 302 Md 47, 69 (1984), Judge Eldridge,

witing for the Court of Appeals, traced the history of, and

recited the elenents of, the tort. He st at ed:
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[ T] he two general types of tort actions for
interference with business relationships are
i nduci ng the breach of an existing contract
and, nore broadly, maliciously or wongfully
interfering with economc relationships in

t he absence of a breach of contract. The
principle underlying both forns of the tort
is the sane: under certain circunstances, a
party is liable if he interferes with and
damages anot her in his business or
occupation. The two types of actions differ
inthelimts on the right to interfere which
will be recognized in either case. Thus,
where a contract between two parties exists,
the circunmstances in which a third party has
aright tointerfere with the performance of
that contract are nore narrowy restricted.
A broader right to interfere with economc
rel ati ons exi sts where no contract or a
contract termnable at will is involved.

Id. at 69-70 (footnote omtted).® In paragraphs seventeen and
nineteen of its conplaint, Professional sets forth the actions it
pr ot ests.

17. At all tinmes nentioned herein,

including, but not limted to the two ten
(10) day strike notice periods (from Decenber

8Rest at enment (Second) of Torts, 8§ 766B, describes the
variant of the tort under discussion.

One who intentionally and inproperly
interferes with another's prospective
contractual relation (except a contract to
marry) is subject to liability to the other
for the pecuniary harmresulting fromloss of
the benefits of the relation, whether the
interference consists of

(a) inducing or otherw se causing a
third person not to enter into or continue
t he prospective relation or

(b) preventing the other from acquiring
or continuing the prospective rel ation.
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14 to Decenber 24, 1994, and from April 4 to
April 14, 1995), Defendants Cross Country,
Favorite Nurses, Healthcare Options,
Travacorps, and U.S. Nursing have
intentionally and wi thout | egal justification
interfered with the continuing

econon c/business relationship between
Plaintiff PSNA and DHC by providi ng,
obtaining, recruiting, or referring for

enpl oynent in the place of the striking 700
RN [reqgi stered nurses] PSNA nenbers,
individuals (i.e., RN strikebreakers) who
customarily and repeatedly offer to be
enployed in the place of striking RN s.

19. Defendants Cross Country's,
Favorite Nurses', Healthcare Options',
Travacorps', and U. S. Nursing's conduct as
described in Paragraph 17 of this Conpl aint,
has been malicious, wongful and in violation
of Maryl and Code Ann., Labor and Enpl oynent,
Sections 4-403(a), as anended, which
prohi bits persons not directly interested in
the strike from providi ng, obtaining,
recruiting, or referring individuals who
customarily and repeatedly offer to be
enpl oyed in place of strikers, for enploynent
in place of strikers.

(Enphasi s added). The | anguage of Professional's conplaint
contains a charge of maliciously or wongfully interfering with
econom c relationships in the absence of a breach of contract.
The conduct at issue, alleged to be "malicious, wongful and in
violation of" 8§ 4-403, is Favorite's "providing, obtaining,
recruiting, or referring for enploynment in the place of the
striking 700 RN [regi stered nurses] PSNA nenbers, individuals
(i.e., RN strikebreakers) who customarily and repeatedly offer to

be enployed in the place of striking RN s." Professional
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suggests that this "case presents the classic ends-neans anal ysis
for tortious interference with economc relations. . . . Either
an unl awf ul purpose or inproper neans will render economc
interference tortious, particularly when the interfering actor is
not a direct conpetitor of the party whose business relationship
is disrupted.” Professional's use of the disjunctive is
fallacious. Liability wll not attach unless there is, anong

ot her things, an unlawful purpose coupled with an unl awful or

i nproper act. Macklin, 334 Ml. at 301 ("To establish tortious
interference with prospective contractual relations, it is
necessary to prove both a tortious intent and inproper or
wrongful conduct."); see RESTATEMENT ( SECOND) OF TORTS § 768( 1) (b)
(1977).

In Wllner v. Silverman, 109 Md. 341 (1909), the Court of

Appeal s consi dered the appeal of an enpl oyee whose cl ai ns

i ncluded that his former enployers, who had di scharged him
"mal i ciously conspired or contrived to injure himby blacklisting
himand witing a letter, containing false statenents, to the
menbers of an association . . . and requesting such Association
menbers to refuse enploynment to" him 1d. at 353. Judge Henry,

witing for the Court of Appeals, quoting Walker v. Cronin, 107

Mass. 555 (1871), for that Court's recitation of the el enents of
tortious interference with economc rel ations.

(1) intentional and wilful acts (2)

cal cul ated to cause danage to the plaintiffs

in their | awful business, (3) done with the

18



unl awf ul purpose to cause such damage and

| oss, wthout right or justifiable cause on
the part of the defendant, (which constitutes
mal i ce,) and (4) actual damage and | oss

resul ting.

Wal ker, 107 Mass. at 562. One year earlier than Wllner, in

Kni ckerbocker Ice Co. v. Gardiner Dairy Co., 107 Md. 556 (1908),

Chi ef Judge Boyd di scussed the distinctions between notives and
acts. Anong the questions before the Court was whet her appell ant
had caused a third party to break its contract to supply ice to
appellee. 1d. at 558. After surveying the common | aw, Chief
Judge Boyd nade the foll owm ng observati ons:

It is not altogether easy to | ay down general
rules as established by the cases but sone
principles are quite well settled by them

It may be safely said that if wongful or

unl awf ul means are enployed to induce the
breach of a contract, and injury ensues, the
party so causing the breach is liable in an
action of tort. VWhile |awful conpetition
nmust be sustai ned and encouraged by the | aw,
it is not lawful, in order to procure the
benefit for hinself, for one to wongfully
force a party to an existing contract to
break it, and a threat to do an act which
woul d seriously cripple, if not ruin, such
party, unless he does break it, is equivalent
to force as that termis used in this
connection. W say 'wongfully' force,
because the procurer would not be liable if
he had the right to conpel the party to break
his contract.

Again the nere fact that a party acts
froma bad notive or maliciously does not
necessarily make himliable. |If he has the
right to act, his notive in acting cannot of
itself make his act wongful, but if he had
no right to procure a breach of contract and
resorts to unlawful nmeans in doing so, he is
liable to the injured party. W say
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"unl awf ul neans' because a party may be the
means of causing a contract to be broken, and
still not be liable. To illustrate, A may
advertise his goods for sale at such a | ow
rate as to result in a breach of contract by
B, who was under contract with C, to buy at a
hi gher price, but that would not make A
liable to C .

ILd. at 566-67.

Turning back to Natural Design., Inc., a case involving

matters pertaining to restraint of trade, the Court of Appeals
di scussed several other issues germane to the present discussion.

The Court quoted from Goldman v. Harford Rd. Bldg. Ass'n, 150 M.

677 (1926), for that Court's discussion of conpetition.

"I'ron sharpeneth iron is ancient w sdom
and the lawis in accord in favoring free
conpetition, since ordinarily it is essenti al
to the general welfare of society,
not wi t hstandi ng conpetition is not altruistic
but is fundanentally the play of interest
agai nst interest, and so involves the
interference of the successful conpetitor
with the interest of his unsuccessful
conpetitor in the matter of their comon
rivalry. Conpetition is the state in which
men live and is not a tort, unless the nature
of the method enployed is not justified by
public policy, and so supplies the condition
to constitute a | egal wong.

Id. at 684.

In Natural Design, Inc., the Court of Appeals agreed with

appel  ants, shopping center tenants, that they had presented
sufficient evidence to preclude the entry of summary judgnment on
their claimfor intentional interference with business rel ations.

Specifically, the Court accepted appellants' argunent that, if
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appel | ees’ actions were proven to be part of a price-fixing
schene in violation of Maryland's Antitrust Act, see 88 11-201 to
11-213 of the Commrercial Law Article, those actions "would al so
constitute the Maryland comon |aw tort of nalicious interference
with the plaintiffs' [appellants'] business. Under these

ci rcunst ances, the acts would be unlawful and thus inproper.™

Nat ural Design, Inc., 302 Ml. at 74.°

Prof essional furnishes no authority, other than § 4-403, to
indicate that Favorite's actions in "providing, obtaining,
recruiting, or referring"” strikebreakers were unlawful or
inproper. Additionally, there is no allegation that Favorite
engaged in an activity otherwise lawful in a manner that nade it

unlawful , e.g., threatening or causing violence. See Micklin,

334 Md. at 300.
Prof essional's conplaint can be rescued only if 8§ 4-403 is

applicable and valid.' Subsection (a) restricts those not

°The Court of Appeals pointed out that, prior to the General
Assenbly's enactnent of the Maryland Antitrust Act, the Court
"took the position that acts in furtherance of a price-fixing
conspiracy or conbination were unlawful and that, if damage
resulted fromsuch acts, those injured had a cause of action for
interference with their business.” Natural Design, Inc., 302 M.
at 74; see Klingel's Pharmacy v. Sharp & Dohne, 104 M. 218, 234-
38, 235 (1906).

]'n 1993, the CGeneral Assenbly decided, subject to the
eval uati on and reestablishnment provisions of the Maryl and Program
Eval uation Act (State Governnment Article 8§ 8-401 et seq.), that
certain provisions of Title 4 of the Labor and Enpl oynent
Article, including 8 4-403 "shall term nate and be of no effect
after July 1, 2004." 8§ 4-405 of the Labor and Enploynent Article
(1991 Repl. Vol, 1995 Supp.).
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directly "interested" in a strike from"provid[ing], obtain[ing],
recruit[ing], or refer[ring], for enploynent in place of a
striker, an individual who customarily and repeatedly offers to
be enployed in place of strikers."™ Subsection (c) nmakes the
viol ati on of subsection (a) or (b) a m sdeneanor offense, and
fixes the penalties at a "fine not exceeding $1, 000 or
i npri sonment not exceeding 3 years or both."

Di scernment and effectuation of the General Assenbly's
intent are the primary goals for which we strive when engaging in

statutory construction. Qaks v. Connors, 339 Md. 24, 35 (1995).

We begin our analysis with the plain | anguage of the statute and
gi ve those words their natural and ordinary neani ngs. Board of

Trustees v. Hughes, 340 Md. 1, 7 (1995). In our case, although

Favorite is interested in the strike, it is not a person'?

HUnder Title 4, Bargaining Representatives; Labor D sputes,
Subtitle 3, Injunctions, 8 4-301, Definitions, the General
Assenbly set forth the definition of a "Person participating or
interested in a | abor dispute.™

"Person participating or interested in a
| abor di spute” nmeans a person agai hst whom
relief is sought if the person:

(1) is engaged in the industry, craft,
trade, or occupation in which the dispute
occurs; or

(2) is an agent, nenber, or officer of
an associ ation of enpl oyees or enployers
engaged in the industry, craft, trade, or
occupation in which the dispute occurs.

12Section 1-101(d) of the Labor and Enpl oynent Article
defines "person" as "an individual, receiver, trustee, guardian,
personal representative, fiduciary, or representative of any kind
and any partnership, firm association, corporation, or other
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"directly interested" in the strike, as those words are used in
subsection (a) of 8 4-403; those words refer to managenent and
its agents. Therefore, a civil cause of action (or a crimnal
action), grounded in 8 4-403(a), could be brought against
Favorite, but not against D nmensions. Follow ng the rationale of

Nat ural Design., Inc., we conclude that, because Favorite's

al | eged conduct contravened the dictates of 8 4-403 subsection
(a), the conduct was unlawful and, accordingly, satisfied the

unl awful or 1 nproper conduct elenment of the tort claimbefore us.

C.
Havi ng made that determ nation, we are conpelled to address

the question of federal preenption. Enploynent Sec. Admin. v.

Balti nore Lutheran H gh School Assoc., Inc., 291 Ml. 750, 754 n.?2

(1981) ("Ordinarily, courts do not pass upon a constitutional
question, although properly presented by the record, if there is
al so present sone ot her ground upon which to dispose of the case,
and do not decide questions of a constitutional nature unless
absol utely necessary to a decision of the case."); lnsurance

Commir v. Equitable Life Assurance Soc'y, 339 Md. 596, 614

(1995).
Prof essional offers four reasons why we should uphold § 4-

403 agai nst Dinmensions's and Favorite's federal preenption

entity."”
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attack. First, Professional rightly points out that 8§ 4-403 "is
entitled to the benefit of a strong presunption of

constitutionality.” See Verzi v. Baltinore County, 333 Mi. 411,

419 (1994); Curran v. Price, 334 Md. 149, 172 (1994) ("If a

statute is susceptible of two reasonable interpretations, one of
whi ch woul d i nvolve a decision as to its constitutionality, the
preferred construction is that which avoids the determ nati on of
constitutionality.”). Next, Professional declares that the
"typical body of preenption case lawis inapplicable"” to the
i nstant di spute because reliance on the Maryland statute i s not
essential to state a cause of action and the statute is directed
to athird party contractor and not the enployer in any event.
Prof essional argues that, even if an enpl oyer cannot be
prohi bited fromcontracting with a third party for replacenent
workers, it does not follow that third parties have a right to
supply replacenent workers. Third, Professional suggests that
the restrictions placed upon third parties by 8§ 4-403 are
"extrenely limted," and thus are, on the one hand, "only of
"peri pheral concern' to federal |abor policy,” while, on the
ot her hand, squarely enconpass "conduct so deeply rooted in | ocal
feelings and responsibilities that local regulation is permtted
" Last, and nobst inportant, Professional asserts, the
circuit court wongly assuned that D nensions had a right,
whet her under federal or state law, not nerely to hire
repl acenent workers itself, but had a right to do so through an
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i ndependent contractor such as Favorite, and had a right to hire
pr of essi onal strikebreakers.

Federal preenption of state lawis rooted in the principles
enunci ated by the Founding Fathers in the Supremacy C ause of the
United States Constitution.?® "Consideration under the Suprenacy
Cl ause starts with the basic assunption that Congress did not

intend to displace state law." Mryland v. Louisiana, 451 U. S.

725, 746 (1981). The United States Congress has enacted numerous
regul ations pertaining to |abor relations, the subject natter of
the instant dispute. See 29 U.S.C. 88 151 - 167 (National Labor
Rel ations Act or "NLRA"). Because the NLRA does not contain a
preenption provision, the Suprenme Court has held that a | ocal
regulation will be upheld unless it conflicts with the NLRA or
woul d frustrate the federal scheme, or unless the totality of the
ci rcunst ances indicate that Congress sought to occupy the entire

field to the exclusion of the states. See Mtropolitan Life |Ins.

Co. v. Massachusetts, 471 U S. 724, 747-48 (1985). In response

to the conflicts between federal and state |abor |aws, two
di stinct preenption doctrines have devel oped.
The first doctrine sprang fromthe Suprene Court's opinion

in San Diego Bldg. Trades Council v. Garnmon, 359 U S. 236

13See Hicks v. State, = M. App. __ (M. Ct. Spec. App.
No. 958, Septenber Term 1995, filed: March 29, 1996 (slip op. at
6-7)), for a discussion of federal preenption generally in a non
| abor | aw cont ext.
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(1959) . That case, nore commonly known as Garnon, involved the
guestion of whether a "California court had jurisdiction to award
damages arising out of peaceful union activity which it could not
enjoin," to wt, peaceful picketing by Iabor unions that had not
been selected by a majority of the enployees of the picketed

enpl oyer as their bargaining agents. 1d. at 237-39. Justice
Frankfurter, witing for the Court, held that the National Labor
Rel ati ons Board ("NLRB") has exclusive jurisdiction over
activities arguably subject to 88 157 and 158 of the NLRA. |d.

at 245-47. He expl ai ned:

Wien it is clear or may fairly be
assunmed that the activities which a State
purports to regulate are protected by § 7
[29 U.S.C. 8 157] of the National Labor
Rel ati ons Act, or constitute an unfair | abor
practice under 8 8 [29 U S.C. § 158], due
regard for the federal enactnent requires
that state jurisdiction nust yield. To |eave
the States free to regul ate conduct so
plainly wwthin the central aimof federa
regul ation involves too great a danger of
conflict between power asserted by Congress
and requirenents inposed by state [aw. Nor
has it mattered whether the States have acted

“The Court of Appeals has had occasion to discuss |abor |aw
preenption in two cases. In Vane v. Nocella, 303 Mi. 362 (1985),
the Court held that the action before it was preenpted under
Garnon. A supervisor enployed by managenent sued the union
all eging that the union had coerced his enployer to discharge
him The Court held that the union conduct was arguably
prohibited by 8 8 [29 U . S.C. 8§ 158], which forbids coercing an
enpl oyer in the choice of its collective bargaining
representative.

The second Court of Appeals decision, Mento v. Maryl and
Enpl oynent Sec. Admin., 280 Md. 536 (1977), is discussed at page
29, infra.
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t hrough | aws of broad general application
rather than |laws specifically directed
towards the governance of industrial

rel ations. Regardless of the node adopted,
to allow the States to control conduct which
is the subject of national regulation would
create potential frustration of national

pur poses.

At times it has not been cl ear whether
the particular activity regulated by the
States was governed by 8 7 or § 8 or was,
per haps, outside both these regulations. But
courts are not primary tribunals to
adj udi cate such issues. It is essential to
the adm ni stration of the Act [ NLRA] that
these determ nations be left in the first
instance to the National Labor Rel ations
Board. Wiat is outside the scope of this
Court's authority cannot remain wthin a
State's power and state jurisdiction too nust
yield to the exclusive primary conpetence of
t he Boar d.

Id. at 244-45 (footnote omtted).
The second doctrine relates to the "free play of economc
forces" and was announced by Justice Brennan for the Court in

Lodge 76 v. W sconsin Enploynent Relations Conmmin, 427 U S. 132

(1976) (referred to as "Machinists"). The issue in Machinists

was whet her federal |abor policy preenpted state |abor policy in
the context of managenent turning to state |law for | everage

agai nst | abor when nmanagenent's econonm c weapons failed to
overwhel mlabor's strength. 1d. at 134. Managenent sought to

i npl enment an increase in |abor's weekly hours prior to the
effective date of the parties' collective bargaining agreenent,
but | abor resisted the change by ordering its nenbers not to work

overtinme. 1d. at 135. Managenent sought redress fromthe NLRB
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but the Regional Director dism ssed managenent's claimas not
charging actions that were violative of 8 29 U S.C. 158(b)(3).
Id. at 136. Not relying solely on the NLRB, managenent al so
filed a conplaint before Wsconsin's Enpl oynent Rel ati ons
Comm ssion. 1d. Wsconsin's Comm ssion determ ned that the NLRA
did not apply, and accordingly ordered | abor to stop
"encour agi ng" enpl oyees to refuse overtine assignnents. 1d. at
136-37. The Wsconsin Crcuit Court affirmed the Conm ssion's
deci sion, and that decision, in turn, was affirnmed by the
W sconsin Suprene Court. |1d. 137.
The United States Supreme Court reversed the State Court
j udgnment because | abor's "refusal to work overtinme [wa]s peacef ul
conduct constituting activity which nust be free of regul ation by
the States if the congressional intent in enacting the
conprehensi ve federal |aw of |abor relations is not to be
frustrate[d] . . . ." [Id. at 156. In discussing "economc self-
hel p nmeans,"” Justice Brennan recogni zed that managenent is
entitled to self-help.
Al t hough many of our past decisions

concerning conduct left by Congress to the

free play of economc forces address the

guestion in the context of union and enpl oyee

activities, self-help is of course also the

prerogative of the enpl oyer because he, too,

may properly enpl oy econom ¢ weapons Congress

meant to be unregul abl e.

I1d. at 148. See Anerican Ship Bldg. Co. v. NLRB, 380 U. S. 300,

317 (1965) (Use of econom c weapons is the right of managenent as
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wel | as labor); Machinists, 427 U. S. at 148. Furthernore,

Justice Brennan quoted from Brotherhood of R R Trainnen v.

Jacksonville Termnal Co., 394 U S. 369, 380 (1969), a case

anal yzing the Railway Labor Act, 45 U S.C. 88 151 - 164, for the
di scussion pertaining to self-help found therein.

Whet her self-help economc activities are
enpl oyed by enpl oyer or union, the crucial
inquiry regarding pre-enption is the sane:
whet her 'the exercise of plenary state
authority to curtail or entirely prohibit
self-help would frustrate effective

i npl enentation of the Act's processes.'

Machi ni sts, 427 U. S. at 148-49. Justice Brennan then went on to
di scuss Wsconsin's entrance into the arena.

There is sinply no question that the
Act's [ NLRA] processes would be frustrated in
the instant case were the State's ruling
permtted to stand. The enployer in this
case invoked the Wsconsin | aw because it was
unabl e to overcone the Union tactic with its
own econom c self-help neans. Although it
di d enpl oy econom ¢ weapons putting pressure
on the Union when it term nated the previous
agreenent . . . it apparently | acked
sufficient economc strength to secure its
bar gai ni ng demands under 'the bal ance of
power between | abor and managenent expressed
in our national |abor policy, Teansters Union
v. Mrton, 377 U.S. at 260 . . . . but the
econom ¢ weakness of the affected party
cannot justify state aid contrary to federal
| aw for, as we have devel oped, 'the use of
econom c pressure by the parties to a | abor
di spute is not a grudgi ng exception [under]

: the [federal] Act; it is part and parce
of the process of collective bargaining.'

| nsurance Agents, 361 U S., at 495 . :
The state action in this case is not filling
"a regul atory void which Congress plainly
assunmed woul d not exist,' Hanna M ning Co. v.
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Mari ne Engi neers, 382 U S. at 196 [ Brennan,
J., concurringl] . . . . Rather, it is clear
beyond question that Wsconsin '[entered]
into the substantive aspects of the

bar gai ni ng process to an extent Congress has
not countenanced.' NLRB v. |nsurance
Agents[, 361 U S. at 498]

Id. at 149-50 (footnotes omtted).
The | ast Suprene Court case to discuss the two doctrines is

Bui |l ding and Constr. Trades Council v. Associ ated Buil ders and

Contractors, 113 S. C. 1190 (1993). Although the issue in that

case is not germane to our discussion, Justice Blackmun's sunmary
of the two doctrines, for a unaninous Court, is very relevant.

When we say that the NLRA preenpts state
law, we nmean that the NLRA prevents a State
fromregulating wwthin a protected zone,
whet her it be a zone protected and reserved
for market freedom see Machinists, or for
NLRB jurisdiction, see Garnon.

[We have held consistently that the
NLRA was i ntended to supplant state | abor
regulation, not all legitimate state activity
that affects |abor.

Id. at 1196.
The Supreme Court has recogni zed two exceptions to the

Garnon and Machini sts doctri nes.

However, due regard for the presuppositions
of our enbracing federal system i ncluding
the principle of diffusion of power not as a
matter of doctrinaire localismbut as a
pronoter of denocracy, has required us not to
find withdrawal fromthe States of power to
regul ate where the activity regulated was a
nmerely peripheral concern of the Labor
Managenent Rel ations Act. O where the

regul ated conduct touched interests so deeply
rooted in local feeling and responsibility
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that, in the absence of conpelling
congressional direction, we could not infer
t hat Congress had deprived the States of the
power to act.
Garnon, 359 U S. at 243-44 (citation omtted).
The parties before us concede that the issue presented

necessitates a Machinists' type anal ysis because the conduct in

guestion does not fall within the arguably protected or arguably
prohi bited prongs of the NRLA. CQur focus, then, is upon the
effect of 8 4-403 on the econom ¢ weapons avail able to the
parties and whether 8§ 4-403 inperm ssibly affects the bal ance of
power. W have acknow edged that 8 4-403 does not apply, by its
direct terns, to managenent. Nevertheless, the effect of the
statute on third parties willing to supply managenment wth
prof essi onal strikebreakers, who, when shorn of their pejorative
title are replacenent workers, hanpers managenent's ability to
respond through econom c neans to | abor's threatened strikes. In
ot her words, by proscribing the types of individuals who may
repl ace striking workers, and by Iimting the "persons" avail able
for enpl oynent, the General Assenbly indirectly interfered with
self help economc activities of managenent.

As required by | aw, Professional gave to D nensions a ten
day strike notice. Wthin that tinme frame, desirous of resisting
Prof essional's strike weapon, D nensions exercised its right to

hire replacenment workers. NLRB v. Mackay Radio & Tel egraph Co.,

304 U. S. 333, 345-46 (1938). The right does not have to be
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extingui shed in order for the restriction to be inperm ssible.
The manner in which Dinensions exercised that right, and the
types of workers it could choose were restricted by 8§ 4-403.

Under that section, D nensions could not have chosen fromthe
entire | abor pool of qualified workers--it could have only chosen
wor kers who do not "customarily and repeatedly" offer to be

enpl oyed in place of strikers. The effect of the statute is to
regul ate | abor-managenent rel ations, an effect that is

i nperm ssi ble, as distinguished froman incidental effect on

| abor and managenent that flows fromregulation of an area of
legitimate State interest. Accordingly, we nust reject

Prof essional's argunents that, because Dinensions is free to hire
repl acenent workers without utilizing a third party and w t hout
hiring professional strikebreakers, it is not inpermssibly
restricted by § 4-403.

As noted, matters of peripheral concern of the NLRA or
conduct touching interests so deeply rooted in |ocal feeling and
responsibility, in the absence of congressional pronouncenent,
may be regulated by the states. Garnon, 359 U S. at 234-44; see
MEMCO, 280 Md. at 549-57 (applying Machinist preenption and
hol ding that statute (now LE 8 8-1004) permtting paynment of
unenpl oynent benefits to workers on | ockout was not preenpted
because it had negligible inpact on federal |abor policy). The
previ ous di scussi on nmakes pellucid that 8 4-403 inperm ssibly
interferes with the econom c power of managenent and |abor. On
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the latter point, Professional's conplaint contains no allegation
of an activity that forns the basis for an ordinary tort action.
For exanple, there is no allegation of nuisance, trespass,

vi ol ence, or threatened violence; matters within the State's

authority to regulate. See Machinists, 427 U S. at 137, 137 n.2

("Policing of actual or threatened violence to persons or
destruction of property has been held nost clearly a matter for
the States.").?® 1In fact, the only allegation of damage is in
di srupting the bargaining relationship between the parties and
Professional's strike plans. Therefore, those two avenues of
redeem ng 8 4-403 are unavail able to Professional.

There is no U S. Suprenme Court holding on point with respect
to the preenption issue before us, but other courts have reached
the result that we have reached in anal ogous situations. See

G eater Boston Chanber of Commerce v. Boston, 778 F. Supp. 95 (D

Mass. 1991); Charlesgate Nursing Center v. State, 723 F. Supp.

859 (D. R 1. 1989); Chanber of Commerce v. State, 445 A 2d 353

(N.J. 1982).

15pr of essional 's reliance on what it terns the federal anti-
stri kebreaker act, 18 U.S.C. 8§ 1231, for the proposition that
Congress intended to exclude states fromthis area of regul ation
is msplaced. That section punishes persons engaged in the
transportation in interstate or foreign comrerce of "any person
who is enployed or is to be enployed for the purpose of
obstructing or interfering by force or threats" wth peaceful
pi cketing or the exercise of collective bargaining; the persons
enpl oyed are al so subject to punishnent. Likew se, the case
cited by Professional, Warren v. State, 313 So.2d 6 (La. C. App.
1975), is unpersuasive for it upholds a state statute al nost
identical to 18 U S.C. § 1231.
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For the reasons stated above, we hold that § 4-403
inperm ssibly affects the econom c tools avail abl e to managenent
and | abor in collective bargaining and is, therefore, preenpted

under Machinists. Consequently, the conplaint fails to state a

cause of action.

JUDGVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANT.
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