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This case is an interlocutory appeal froma denial of a
notion to dissolve an interlocutory injunction! enjoining
appel l ant Chrysler Corporation (Chrysler) from establishing or
granting a new Dodge deal ership in darksville, Mryland, and
fromnegotiating with and maki ng any comm tnents to appell ant
Ant wer pen Dodge, Ltd. (Antwerpen Dodge) in connection therewth.
Relying primarily upon Ml. Code Ann., Transp. art. 8 15-207 (1992
Repl . Vol ., 1996 Supp.), the trial court held that appellee Herb
Gordon Auto World, Inc. (Herb Gordon) had presented a justiciable
i ssue regardi ng whet her establishnent of a Dodge deal ership in
Clarksville, eleven mles? fromHerb Gordon’s Dodge deal ership,
violates 8§ 15-207, and that a prelimnary injunction was
necessary to preserve the status quo pending trial. Gven that
appel l ee did not neet the requisites for the grant of a
prelimnary injunction, we shall reverse the trial court’s order.

Facts
Herb Gordon is an autonobile deal ership operating from

facilities located in the Montgonery Auto Sales Park in Silver

At the tinme the injunction was entered in 1996, forner
Rul es BB72 through BB80 governed. Under the forner rules, the
types of injunctions issued by a trial court were referred to as
ex parte, interlocutory, and final. Since adoption of Rules 15-
501 through 15-505, effective January 1, 1997, the term nol ogy
has been changed. The types of injunctions now avail able are the
tenporary restraining order, prelimnary injunction, and
per manent injunction.

°The record indicates that the Clarksville location is
el even road mles and seven air mles fromHerb CGordon's
deal ership in Burtonsville.



Spring, Maryland. Al though Herb Gordon’s mailing address is
Silver Spring, the parties acknowl edge that the actual |ocation
of its Dodge dealership is Burtonsville. Herb Gordon is a
substanti al business enterprise selling and servicing hundreds of
new and used vehicles annually fromfive facilities in Silver
Spring. In addition to Dodge vehicles, Herb Gordon sells

A dsnobi l e, N ssan, Mercedes-Benz, and Vol vo vehicles. In 1995

al one, Herb Gordon sold in excess of 1500 Dodge vehi cl es.

Herb Gordon has a Dodge Sal es and Service Agreenment with
Chrysler, dated Cctober 10, 1988 (Deal er Agreenent). Under the
Deal er Agreenent, Herb Gordon is required to sell a m ni mum
nunber of Dodge vehicles as set by Chrysler. The Deal er Agreenent
further grants Herb Gordon a non-exclusive right to purchase
Dodge vehicles from Chrysler and to sell themat retail in a
territory known as its “Sales Locality.” The Deal er Agreenent
provi des that Gordon’s Sales Locality may be shared with ot her
Chrysler dealers as Chrysler determnes to be appropriate.

Herb Gordon’s Sales Locality is described in an addendumto
the Deal er Agreenment entitled “Notice of Sales Locality
Description.” It lists approximately 55 cities and towns, not
including Carksville, Maryland. Al though Dodge deal ers,

i ncluding Herb Gordon, are free to sell Dodge vehicl es outside
their designated Sales Localities, the Notice of Sales Locality
provi des as foll ows:

The above Sal es Locality is hereby designated
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as the territory of DEALER s responsibility
for the sale of [Chrysler] vehicles, vehicle
parts and accessories therefor, and wll be
used by [Chrysler] to determ ne DEALER s

M ni mum Sal es Responsibility (MSR) and to
measure DEALER s sal es performance in
relation to such MSR, and to eval uate
DEALER s performance pertaining to other
matters relating to DEALER s operati ons.

Herb Gordon has enjoyed great success as a Dodge deal ership
and, over the years, has been the recipient of a nunber of awards
from Chrysler for outstanding sales and custoner service.

Chrysl er recogni zed Herb Gordon as the seventh | argest Dodge
sal es dealership in the nation for the cal endar year 1991. Unti
1992, Herb Gordon was consistently the second hi ghest vol une
sell er of Dodge vehicles in the Washi ngton Zone until he becane
t he hi ghest volume seller in 1992 and 1993.

Appel I ant Ant wer pen Dodge al so has been a successful Dodge
deal er. In January 1994, Jack Antwerpen, principal of Antwerpen
Dodge, entered into a buy/sell agreenent with the owner of a
failing Dodge deal ership in Randal |l stown, Maryland and ultimtely
transforned it into a successful operation. In 1993, the
Randal | st own deal ership sold only 172 Dodge vehicles, but in 1995
Ant wer pen Dodge sold 802 vehicles at that |ocation. Prior to
Ant wer pen Dodge’ s purchase of the Randal |l stown | ocation, Chrysler
made the | ocation available to Antwerpen Dodge, Herb Gordon, and

others, and inforned themthat, if the opportunity arose, it was

Chrysler’s plan eventually to relocate the Randal |l st own
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deal ership to O arksville.

Very soon after Antwerpen Dodge entered into the buy/sel
agreenent for the Randal |l stown deal ership, and prior to
Chrysler’s official approval of the sale, Chrysler began
informng Herb Gordon that it intended to support a nove of
Ant wer pen Dodge’ s deal ership from Randal | stowmn to O arksville
once Chrysler determned that the Carksville market was ready.
From the very begi nning, Herb Gordon expressed its opposition to
such a nove and indicated that if a new deal ership were
established in Carksville, it should be awarded to Herb Gordon.
Herb Gordon informed Chrysler that Carksville constituted a
significant portion of its market and that additional conpetition
there would threaten its business.

Herb Gordon alleges that, at a neeting between it and
Chrysler in January 1994, Chrysler inforned Herb Gordon that it
“woul d not establish a Dodge deal ership in another dealer’s
mar ket area, if the conditions did not warrant it, or it was
detrinmental to the existing Dodge dealer.” Herb Gordon further
alleges that, in May or early June, 1994, a Chrysler official,
Wlliam d aub, informed Herb Gordon that “Dodge in Colunbia[® is
dead.” M. daub denies that he ever told Herb Gordon that the

Col unbi a | ocation was forever dead. M. d aub does admt to

%Wile the parties agree that the official |ocation of the
proposed Dodge deal ership site is Clarksville, over the years
they have alternately referred to the I ocation as O arksville,
Col unmbi a, or d arksvill e/ Col unbi a.

- 4 -



having i nformed Herb Gordon, in or about February 1994, that
Chrysler was prepared to delay establishnent of a dealership in
Clarksville for one year.

Herb Gordon all eges that, based in part upon Chrysler’s
representation that “Dodge in Colunbia is dead,” Herb Gordon
i nvested $750,000 to inprove its facilities. Chrysler points out
that the inprovenents to the facilities were necessary to
accommodate Herb Gordon’s then existing business, and that Herb
Gordon had retained an architect in 1993, prior to the alleged
representation. Chrysler further notes that the expenditures were
made by a separate corporate entity rather than by Herb Gordon,
and that Herb Gordon already has realized $500,000 in additional
net profits as a result of the increase of service bays.

In July 1995, Chrysler approved the establishnment of a Dodge
deal ership in Clarksville and prepared a Letter of Intent to be
i ssued to Antwer pen Dodge. Upon |earning of the approval, Herb
Gordon requested a neeting with Chrysler and a neeting was held
on Septenber 11, 1995. At that neeting, Chrysler infornmed Herb
Gordon that it would not proceed with establishnent of a
deal ership in Carksville for another one year period, and after
a year, it would review the narket data for the area and deci de
whet her or not to proceed with Dodge representation.

In a letter to Antwerpen Dodge, dated March 17, 1996,
Chrysl er infornmed Antwerpen Dodge that it planned to appoint a
Dodge dealer in Carksville after Septenber 17, 1996, and that,
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assunmng it neets all of Chrysler’s criteria regarding capital,
facilities, and managenent, Antwerpen Dodge woul d be the deal er
in Clarksville. The letter further infornmed Antwerpen Dodge that
“shoul d circunstances beyond Chrysler’s control, including State
RVA [ Rel evant Market Area] legislation or litigation brought on
by a third part[y], prevent the appointnent of a Dodge dealer in
Clarksville, the construction of a new facility prior to
Septenber 17, 1996, is done at your own risk.” Jack Antwerpen,

t hrough another corporate entity, Antoy Limted Liability
Conpany, began construction of a Dodge deal ership and an

adj oining Toyota dealership in Carksville in June, 1996.

On July 15, 1996, Herb Gordon filed, in the Grcuit Court
for Montgonery County, a verified conplaint for injunctive and
other relief against Chrysler based on breach of contract, breach
of inplied covenant of good faith and fair dealing, breach of
fiduciary duty, deceit, negligent m srepresentati on, prom ssory
estoppel, negligence, and violation of the Maryland Deal er’s Act.
Along with the conplaint, Herb Gordon filed, pursuant to fornmer
Rul e BB72, a notion for ex parte, interlocutory, and permanent
injunctions. In support of its notion, Herb Gordon alleged that
establishment of a Dodge dealership in Carksville would result
in aloss of 43% of its business and, ultimately, the likely
“ruination” of its business. On the date suit was filed, the
trial court entered an order granting an ex parte injunction
enjoining Chrysler from“establishing or granting a new Dodge
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not or vehicle dealership in the Carksville, Maryland area and
from negotiating and making any commtnents wi th Antwerpen Dodge
in connection therewmth.” Thereafter, Chrysler filed a notion to
di sm ss and an opposition to Herb Gordon’s notion for
interlocutory injunction. After a hearing, the trial court denied
Chrysler’s notion and upheld its prior ordering granting
injunctive relief. In continuing the injunction, the trial court
apparently accepted Herb Gordon’s representation that it would
permanently | ose 43% of its business if the injunction were not
granted. Further, although Antwerpen Dodge was not a party at the
time, the trial court considered the potential inpact of an
i njunction upon Antwerpen. Wth respect to such inpact, the court
stated as foll ows:
Well, et me just say this wth all due
deference. It seens to ne that if he s [Jack
Ant wer pen] got the place up in Randal |l st own
and he’s got the Toyota business in
Clarksville, that the cry of irreparable harm
to himtends to, in ny view, fall on deaf
ears.
And so | amnot —I sinply am not going
to wwthdraw the —1 am denying the notion to
set aside the injunction at this tine.
Citing to a lack of evidence that Chrysler was |osing any sal es
as a result of the injunction, the trial court further denied
Chrysler’s request for a bond based on a finding that Chrysler
was not suffering any harm
Thereafter, Antwerpen Dodge was permtted to intervene. On

January 10, 1997, Antwerpen Dodge filed a notion to dissolve the
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injunction or, alternatively, to require Herb Gordon to post a
bond. On February 20, 1997, the trial court conducted a hearing
on Antwer pen Dodge’s notion and denied the notion. In support of
its notion, Antwerpen Dodge cited evidence that, but for the
injunction, it would be awarded a Dodge deal ership in
Cl arksville, evidence that construction of the Dodge facility was
expected to be conpleted by late March or early April, and
evi dence that Antwerpen Dodge had hired personnel and was
required to begin stocking the facility 30 days prior to opening.
Ant wer pen Dodge further argued that, to the extent Herb Gordon
does | ose business as a result of the new Dodge deal ership, he
has a significant sales history that can be used as the basis to
cal cul ate damages. By contrast, Antwerpen Dodge has no sal es
hi story for a Dodge dealership in Carksville. The trial court
remai ned unper suaded that Antwerpen Dodge woul d suffer any harm
as a result of the injunction:

THE COURT: M. Antwerpen is not going to the

poor house in connection with this matter. |

mean, he has and is about to open,

apparently, a good size Toyota deal ership

right there.

[ COUNSEL FOR ANTWERPEN DODGE]: He is just

rel ocating his Toyota deal ership.

THE COURT: Well, whatever. | nean, but

nonet hel ess —I nean, he didn’t do it because

he thought that he was going to make | ess

nmoney there, did he?

[ COUNSEL FOR ANTWERPEN DODGE] : Absol utely

not .

THE COURT: He thought he was going to nake

nor e noney there.

[ COUNSEL FOR ANTWERPEN DODGE] : Your Honor, it

is two buil dings.
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THE COURT: All right.

[ COUNSEL FOR ANTWERPEN DODGE]: They have a
wal | between them One is for Toyota and one
is for Dodge.

THE COURT: Ckay. But the fact is that he wll
be maki ng noney on this —hopefully, and |
hope he —I1 genui nely hope he does —

* * * %

THE COURT: No, | am denying that [request for
bond], because at this stage —nothing has
occurred. There hasn’'t been, as far as | can
see, a dinme |lost by Antwerpen with regard to
any of this. If in fact it conmes to pass that
there is —that it genuinely is occurring,
that the party who is genuinely in this case
is in fact at |east arguably | osing noney,
then you can revisit that issue, but not now.

I n denyi ng Antwer pen Dodge’s notion, the trial court focused
primarily on Herb Gordon’s argunent that 8§ 15-207 prohibited
Chrysler fromgranting the Dodge deal ership to Antwerpen

Gentl emen, on these issues | have heard
enough. You are both going to go away with
sonet hing and you both are not going to go
away W th sonet hing.

| am not convinced that | know why this
—I| sinply don’t know why this event
occurred. Chrysler and Antwerpen say that
Gordon is just sinply pernicious and that he
just is stanping his foot; on the other hand,
Gordon says, “Well, | can prove, if | ever
get in front of a trier of fact, that I am—
that this is going to materially affect ny
ability to do business,” and | don’t pretend
at this stage to be able to divine who has it
right.

The question is whether or not there is
a valid issue regarding these various
argunents, and | think there is. | think it
is sonething that has to be determ ned by a
trier of fact.

| wll accept that 15-207d or 15-207 in
general applies to this situation, having

-9 -



heard nothing to the contrary with regard to
it; notwithstanding that this |lawsuit was
filed before the enacting of this statute.
Further, the legislature did not say, as
def endant —at | east defendant Chrysler, and
joined by others —did not say that this is
sinply that the manufacturer, distributor, et
cetera, may not coerce a dealer; they didn't
|l eave it at that, they put in another word,
“require,” and that require then is foll owed
by what? —“Require themto materially change
the dealer’s facilities or method of
conducting business if the change woul d
i npose substantial financial hardship on the
busi ness of the dealer.”

* * * %

But, in nmy view, 15-207 does apply, and the
guestion is what has happened here with
regard to what Chrysler has done, along with
Antwerpen. It is a justiciable issue, and |
am going to deny the notion to dissolve the
i njunction, because | think that if | were —
no one addressed thenselves to the anal ogy[“]
that | put forward and | think it is fairly
apt, and that once the edifice is done, once
the deal ership is an ongoing thing, it wll
be a total nightmare to try to undo that
scenario, and be overwhelmngly financially
detrinmental to all sides. So, it seens to ne
that the better nmethodology is to continue
the injunction until we can have this matter
judged on the nerits.

The trial court thereafter issued a witten order and Antwerpen
Dodge and Chrysl er appeal ed.

Questi ons Presented

The parties present essentially four questions on appeal

which we slightly rephrase for clarity:

“The trial judge asked the parties whether he would be
requiring themto step out of the way if he set an old M1 on a
tripod, ainmed, and told them he was going to “crank off a round.”
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1. Ddthe trial court err as a matter
of law in determning that the potential for
irreparable harmto Herb Gordon outwei ghed
the harmthat would result to Antwerpen Dodge
by virtue of the continuation of the
prelimnary injunction?

2. Dd the trial court err as a matter
of law by interpreting Ml. Trans. 8§ 15-
207(d)(2) to provide Herb Gordon with a basis
for preventing Chrysler fromestablishing a
Dodge deal ership in darksville, Maryland?

3. Dd the trial court err as a matter
of law by giving 8 15-207(d) retroactive
effect?°

4. Did the trial court abuse its
di scretion in refusing to condition the
prelimnary injunction upon the posting of a
bond?

St andard of Revi ew

While the grant or denial of an interlocutory injunction is
a matter within the sound discretion of the trial court, such
““discretion nust be exercised by the [trial judge] upon a
consideration of all the circunstances of the case.’” Lerner v.

Lerner, 306 Md. 771, 776 (1986)(quoting State Departnment of

Health and Mental Hygiene v. Baltinore County, 281 M. 548, 554

(1977)). Further, the proper exercise of discretion requires the
trial court to consider four factors: “(1) the |ikelihood that

the plaintiff will succeed on the nerits; (2) the " bal ance of

°Section 15-207(d) was enacted in 1996, effective QOctober 1,
1996. Herb CGordon filed suit and obtained an ex parte injunction
on July 15, 1996. Appellants argue that application of 8 15-
207(d) to the instant dispute is a retroactive application of the
statute.
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conveni ence’ determ ned by whether greater injury would be done
to the defendant by granting the injunction than would result [to
the plaintiff] fromits refusal; [footnote omtted] (3) whether
the plaintiff will suffer irreparable injury unless the

injunction is granted; and (4) the public interest.” Departnent

of Transportation v. Armacost, 299 Ml. 392 (1984). See also Fogle

V. H& G Restaurant, 337 Ml. 441, 455-56 (1995); Lerner, 306 M.

at 776 (quoting State Departnment of Health and Mental Hyaqi ene,

281 Md. at 554). Consideration of irreparable injury to the
plaintiff can include the necessity to maintain the status quo

pending litigation. Lerner, 306 Mil. at 776 (quoting State

Departnment of Health and Mental Hygiene, 281 MI. at 554).

Quoting favorably froma Fourth G rcuit opinion, the Court

of Appeals set forth the appropriate analysis in Lerner, 306 M.

at 783-85 (quoting Blackwelder Furniture Co. v. Seilig

Manuf acturing Co., 550 F.2d 189, 194-96 (4" CGir. 1977)). A

review of that discussion reveals that, of the four factors to be
considered by the trial court, the balance of hardships is the
nmost inportant. The trial court nust first

bal ance the "likelihood” of irreparable harm
to the plaintiff against the "likelihood of
harmto the defendant; and if a deci ded

i mbal ance of hardship should appear in
plaintiff’s favor, then the |ikelihood- of -
success test is displaced by Judge Jerone
Frank’ s fanmous fornmul ati on:

[I1]t will ordinarily be enough that
the plaintiff has raised questions
going to the nerits so serious,
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substantial, difficult and
doubtful, as to nmake themfair
ground for litigation and thus for
nore del i berate investigation.

Id. at 783-84 (quoting Blackwel der, 550 F.2d at 194-96, quoting

Hami |t on Watch Co. v. Benrus Watch Co., 206 F.2d 738, 740 (2™

Cr. 1953)). “The inportance of probability of success increases
as the probability of irreparable injury dimnishes [citations
omtted]; and where the latter may be characterized as sinply
"possible,” the former can be decisive. Even so, it remains
nmerely one ‘strong factor’ to be wei ghed al ongsi de both the
likely harmto the defendant and the public interest.” 1d. at 784

(quoting Blackwel der, 550 F.2d at 194-96). Further, the trial

court nmust al so be m ndful of the bal ance-of-hardship test as it
eval uates the requirenent of irreparable harmto the plaintiff.
| d.

[While “irreparability” may suggest sone

m ni mum of probable injury which is required
to get the court’s attention, the nore

i nportant question is the relative quantum
and quality of plaintiff’s Iikely harm The
decision to grant prelimnary relief cannot
be intelligently made unless the trial court
knows how nmuch the precaution wll cost the
defendant. If it costs very little, the trial
court should be nore apt to decide that the
threatened injury is “irreparable” for the
purposes of interlocutory relief. In
addition, as we have noted above, even a
“possible” irreparable injury has been held
to suffice if there is strong probability of
success on the nerits.



Id. at 784-85 (quoting Blackwel der, 550 F.2d at 194-96) (enphasis

in original).®

Keeping the foregoing framework in mnd, we now turn to the
i ssues raised on appeal. Odinarily, we will not disturb a
prelimnary injunction on appeal absent an abuse of discretion,

Maryl and Comin on Hunman Rel ations v. Downey Conmmuni cations, Inc.,

110 Md. App. 493, 521 (1996). Appellants contend that the trial
court’s ultimte decision rested upon certain errors of law. |If
that is the case, we nust nerely determ ne whether the trial
court’s rulings on the law were legally correct. See l1d. (quoting

Alston v. Alston, 331 Md. 496, 504 (1993)) (“[E]ven with respect

®More recently, the Court of Appeals has stressed that the
party seeking the injunction nust prove the existence of all four
factors; thus, the failure to prove the existence of even one of
the four factors will preclude the grant of prelimnary relief.
Foagl e, 337 Md. at 456. Wthout discussing any of the other
factors, the Court in Fogle vacated the prelimnary injunction
solely on the basis that the plaintiffs had little Iikelihood of
succeeding on the nerits. W do not view Fogle and State Dep't,
the authority cited in Fogle, to be at odds with Lerner because
Lerner involved only private interests while Fogle and State
Dep’t both involved governnment entities. As the Court of Appeals
noted in State Dep’t, the bal ance of hardships factor normally
wi Il not be considered in a dispute between two governnent al
parties. State Dep’t, 281 Md. at 557. See also Armacost, 299 M.
at 404-05 n.6. Wiile Fogle did not involve a dispute between two
governnmental entities, it did involve private party plaintiffs
who were seeking to enjoin a governnent entity. Wth regard to
the case before it, the Fogle Court noted that “in cases in which
injunctive relief directly inpacts governnental interests, "the
court is not bound by the strict requirements of traditional
equity as developed in private litigation.”” Fogle, 337 Ml. at
456 (quoting State Dep’'t, 281 Md. at 555). Accordingly,
notw t hstandi ng the discussions in Fogle, State Dep’t., and
Armacost, we view the Lerner framework to be the controlling one
in cases involving only private parties.
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to a discretionary matter, a trial court nust exercise its
di scretion in accordance with correct |egal standards.”).

Di scussi on

A
Bal ance of Hardshi ps

It was Herb Gordon’s burden to prove the facts necessary to
satisfy the requisite factors for inposition of the injunction.
Fogle, 337 Ml. at 456. Qur review of the record reveals that it
failed to neet its burden.

The trial court apparently accepted at face value Herb
Gordon’s representation that it likely would | ose 43% of its
business if an injunction were not granted. Herb Gordon did not
provide or proffer any evidence in support of its contention that
the market in question is insufficient to support an additi onal
Dodge deal er. Herb Gordon did not offer even anecdotal evidence
in support of its assertion that establishnment of a Dodge deal er
in Clarksville will result in a loss of all of the business that
Herb Gordon currently derives fromthat area. Herb Gordon’s
essential premse is that consumers will not travel beyond their
i mredi ate environs in order to purchase a vehicle. The trial
court accepted this prem se even though the record denonstrated
that Herb Gordon sold vehicles to custoners living in areas
outside of Burtonsville, and sold vehicles to custonmers living in

areas where ot her Dodge deal ers are | ocated.



Even if we presune that Herb Gordon’s assertion is correct,
its representation that it derives 43%of its business fromthe
Clarksville area is overstated. The 43% figure was derived from
information provided by Chrysler to Herb Gordon and incl udes
sales in Burtonsville, the site of Herb Gordon’s deal ership,
Laurel, an area that is the site of another Dodge deal ership, and
Clarksville. Mre specifically, Chrysler’s conpilation of Herb
Gordon’s sales figures for 1994 reveal that, in 1994, Herb Gordon
derived 21.3%of its sales fromBurtonsville, 11.39%of its sales
from Laurel, and only 10.82%of its sales fromd arksville. Thus,
t he evi dence does not support the finding that Herb Gordon is
likely to |l ose 43% of its business.

The trial court further determ ned that Antwerpen Dodge
woul d not suffer any harmas a result of the injunction. There is
absolutely no support in the record for that determ nation
Al though it is true that officially Chrysler has not yet granted
a Dodge dealership in Carksville to Antwerpen Dodge, the record
is clear that the only thing preventing the official grant of the
deal ership is the prelimnary injunction. |Indeed, were this not
the case, a prelimnary injunction would be unnecessary. Wile
the injunction is in place, Antwerpen Dodge will be prevented
fromselling any Dodge vehicles fromits location in O arksville.

Whil e Herb Gordon possibly will | ose a portion of its business if

the injunction is not in place, Antwerpen Dodge is certain to



lose all of its business with the injunction in place. It is
conpletely irrelevant that Antwerpen Dodge derives revenues from
ot her distinct businesses such as its Dodge deal ership in
Randal | stown or its Toyota dealership in Clarksville.” It is the
Dodge dealership in Clarksville that is at issue in this case,
and it is that business that is wholly prevented by the
prelimnary injunction.

Further, as Antwerpen Dodge points out, Herb Gordon has a
sal es history against which to neasure damages in the event that
it loses business to the new C arksville deal ership. By contrast,
the Carksville deal ership has no sales history, nmaking it
potentially very difficult, if not inpossible, to assess
Ant wer pen Dodge’ s damages. G ven the foregoing, the bal ance tips
decidedly in favor of Antwerpen Dodge.

Her b Gordon contends that any potential harmto Antwerpen
Dodge cannot be consi dered because Antwerpen Dodge has no legally
protectible interest. Mre specifically, Herb Gordon maintains

t hat Ant wer pen Dodge does not have a contract with Chrysler.

‘W& note that there is no indication that Antwerpen Dodge,
the party in this case, operates or derives any revenue fromthe
Toyota dealership in Carksville. Instead, that deal ership
apparently is operated by Jack Antwerpen through the separate
corporate entity of Antoy LLC. We find it puzzling that the trial
j udge adnoni shed the parties to maintain the technical
di stinctions between various corporate entities operated by the
respective principals, yet blurred those corporate |Iines when he
noted that Antwerpen “wll not go to the poor house” because he
can sell Toyotas from arksville.

- 17 -



Wiile it is true that Antwerpen Dodge and Chrysler do not have a
Deal er Agreenent for the Clarksville |ocation, Chrysler informed
Ant wer pen Dodge on a nunber of occasions that it intended to
award the Carksville dealership to it if it nmet Chrysler’s

requi renents regarding capital, facilities, and nanagenent.

Ant wer pen Dodge contends that it has nmet all of Chrysler’s

requi renents and no other party contends otherw se. |ndeed, Herb
Gordon’ s assertion that there is no contract between Antwerpen
Dodge and Chrysler is at odds with its assertion that it wll
suffer imrediate and irreparable harmin the event the injunction
i's not uphel d.

Not wi t hst andi ng the foregoing, there arguably was a basis
for granting the injunction if Herb Gordon denonstrated a strong
i kelihood of entitlenent to a permanent injunction after a trial
on the merits. The establishnment of a new dealership in
Clarksville, prior to a determnation on the nerits, may
conprom se the trial court’s ability to fashion injunctive relief
at a later date. This is exactly the situation that the trial
court seenmed to want to avoid. W agree that maintenance of the
status quo, in order to prevent the ultimate frustration of a
l[itigant’s claim is a perm ssible goal of prelimnary

injunctions. See Lerner, 306 Mil. at 791 (quoting State Dep’'t,

supra, 281 Ml. at 559 quoting 43 C.J.S. Injunctions 8 17, at 427)

(“court wll grant prelimnary injunction when one of the parties



is committing an act "that will cause irreparable injury or
destroy the status quo of the controversy before a full hearing

can be had. . . .’") (enphasis in original) General Mtors Corp.

v. MIller Buick, Inc., 56 Ml. App. 374, 386 (1983) (quoting

Musgrave v. Staylor, Adnr., 36 MJ. 123, 128 (1872) (noting that

the purpose of an interlocutory injunctionis to “prevent a

di sposition "which woul d defeat or enbarrass the passage of a
final decree under which the conplainant’s rights could be
effectively secured and enforced.’”). As denonstrated bel ow,
however, there is little likelihood that Herb Gordon wll be
entitled to a permanent injunction.® Accordingly, maintenance of

the status quo in this case i s unnecessary.

%W express no opinion on the viability of Herb Gordon’s
action for danmages under the various theories contained in the
conpl ai nt.
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1

B

Li kel i hood of Success

Section 15-207

Herb Gordon contends that Chrysler’s establishnent of a

Dodge deal ership in Carksville violates 8§ 15-207(d)(2) of the

Transportation Code, and that it ultimtely will be entitled to

enjoin such a violation. The problemw th Herb Gordon’s

contention is that it has not adequately alleged a violation of §

15-207(d)(2) or, for that matter, any portion of Subtitle 15.

Section 15-207(d)(2) of the Transportation article provides

as foll ows:

(d) Franchi se agreenents. - A manufacturer,
di stributor, or factory branch, whether
directly or through an agent, enployee, or
representative, may not require or coerce a
deal er, by franchi se agreenent or otherw se,
or as a condition to the renewal or
continuation of a franchi se agreenent, to:

* * * %

(2) Materially change the dealer’s
facilities or nethod of conducting business
if the change woul d i npose substanti al
financi al hardship on the business of the
deal er.

Herb Gordon contends that 8§ 15-207(d)(2) prohibits a

manuf acturer from establishing a new dealership in proximty to

an existing dealership if the new dealership will damage the

existing dealer’s business. Relying on a few key phrases in § 15-
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207, Herb Gordon clains that increased conpetition caused by

establishment of a Dodge dealership in Clarksville will “require”
Herb Gordon to “materially change [its] . . . nmethods of
conducting business” in a manner that will inpose “substantial

hardshi p” on its business. By contrast, Antwerpen Dodge and
Chrysler maintain that a requisite of 8 15-207(d)(2) is sone form
of a demand, threat, or coercion by the manufacturer. Section 15-
207(d) (2), they argue, does not address the situation in which
the actions of the manufacturer unintentionally and indirectly
cause a dealer to change materially its nmethods of conducting

busi ness. W agree with appellees’ interpretation.

Section 15-207 defines “coerce” as foll ows:

“Coerce” neans to conpel or attenpt to conpel
by threat of harm breach of contract, or
ot her adverse consequences.

§ 15-207(a)(1).

VWiile there are no Maryl and cases that discuss application
of the term“coerce” as used in § 15-207, we find the definition
to be unanbi guous. In order for coercion to exist within the
meani ng of this definition, the manufacturer nust specifically
undertake to change the deal er’s conduct. This concept of
coercion is simlar to that utilized in the Autonobile Deal ers’
Day in Court Act, 15 U S.C. § 1221, et seq. (Federal Dealers
Act). Specifically, the concept of coercion requires, at the very

| east, a demand by a manufacturer that is acconpanied by a threat
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of sanctions for nonconpliance.® See Bob WIllow Mtors, Inc. v.

General Mtors Corp., 872 F.2d 788, 795-96 (7" Cir. 1989);

Dreiling v. Peugeot Mdtors of America, Inc., 850 F.2d 1373, 1378

(10" Cir. 1988)(quoting Fray Chevrolet Sales. Inc. v. General

Motors Corp., 536 F.2d 683, 685 (6'" Cir. 1976)); Enpire

Vol kswagon, Inc. v. Wrld-Wde Vol kswagon Corp., 814 F.2d 90, 95-

96 (2™ Cir. 1987); R D. Inports Ryno Industries, Inc. v. Mazda

Distributors (Qulf), Inc., 807 F.2d 1222, 1227 (5" Cr.), cert.

denied, 484 U. S. 818 (1987); Wallace Mdtor Sales, Inc. V.

Anerican Mitors Sales Corp., 780 F.2d 1049, 1056 (1t Gr. 1985);

Anerican Mtors Sales Corp. v. Runke, 708 F.2d 202, 206-07 (6"

Cir. 1983); Francis Chevrolet Co. v.General Mtors Corp., 602

F.2d 227, 229 (8" Gr. 1979); Autohaus Brugger, Inc. v. Saab

Mbtors. Inc., 567 F.2d 901, 911 (9" Cir.), cert. denied, 436
U S. 946 (1978).

By contrast, the term“require” is not defined by 8§ 15-207.

°The federal cases interpreting the Federal Dealers’ Act
require nore specifically that the demand be wongful in order
for the dealer to establish a violation of the Act. “[T] he deal er
nmust denonstrate that the manufacturer exercised coercion or
intimdation or made threats against the dealer [citations
omtted] to achieve an inproper or wongful objective.” Enpire
Vol kswagon, 814 F.2d at 95. “*[More is required than coercion
and subsequent termnation for failure to submt, for otherw se
t he manufacturer woul d be precluded frominsisting upon
reasonabl e and valid contractual provisions.’” [d. (quoting
Autowest., Inc. v. Peugeot, Inc., 434 F.2d 556, 561 (2™ Cir.
1970). W need not determ ne whether the Maryland Act simlarly
requires that the manufacturer’s objectives be inproper or
wongful as it is undisputed that no demand, wongful or
ot herwi se, was made by Chrysler in this case.
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In the absence of a statutory definition, we nust give the term

“require” its plain and ordinary meani ng. Chesapeake and Pot omac

Tel ephone Co. v. Director of Finance, Baltinore Cty, 343 M.

567, 578 (1996): Caks v. Connor, 339 Mi. 24, 35 (1995). W

recently noted the dictionary definition of the term®“require” as
fol |l ows:

“la: to claimor ask for by right and
authority[;] . . . 2a: to call for as
suitable or appropriate[;] b: to demand as
necessary or essential[;] have a conpelling
need for 3: to inpose a conpul sion or conmand
on[;] COWPEL."

Sheetz v. Frederick Planning Conin, 106 Md. App. 531, 542 (1995),

cert. denied, 341 Ml. 405 (1996) (quoting Webster’s New Ninth
Col l egiate Dictionary 1002 (1985)) (enphasis supplied by Court).
The ordinary and plain neaning of “require” enbodies the notion
of demand or conpulsion simlar to that enbodied in the term
“coerce.” It is undisputed that Chrysler has not nmade any demand
of Herb Gordon; Chrysler has not attenpted to conpel Herb Gordon
to do anyt hi ng.

Not wi t hst andi ng the plain | anguage of 8§ 15-207(d)(2), Herb
Gordon cites to sone |legislative history in support of its
interpretation. In particular, Herb Gordon quotes a statenent of
Senator Phillip C Jineno dated February 21, 1996:

The purpose of this proposal is to
strengthen Maryland s existing laws to afford
additional protection to nore than 350 new
car and truck deal ers operating in our state.

This additional protection is essenti al
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in light of what is happening in the

i ndustry. Manufacturers are evaluating and
changi ng the deal er network systemt hroughout
the United States. This includes reducing the
nunber of auto deal erships in the country;

rel ocati ng many others and redesi gni ng and
renovating facilities. These initiatives may
very well threaten the existence of certain
Maryl and auto deal ers.

The provisions of Ml. Ann. Code § 15-
207(d)(2) will provide reasonabl e guidelines
and safeguards for auto and truck dealers in
the continuing relationship with the
manuf act ur er.

We note, first, that this statenent is general and does not
indicate that the purpose of the legislation is to give dealers
the precise protections argued by Herb Gordon. Further, while we
often will look to legislative history to aid us in interpreting
statutes, such history does not override express statutory

| anguage. In re Douglas P., 333 Mi. 387, 392 (1994); State v.

Patrick A , 312 Md. 482 (1988); Dep’'t of Economcs v. Taylor, 108

Md. App. 250, 267, aff’'d, 344 Md. 687 (1997). In any event,
contrary to Herb Gordon’s assertion, the legislative history does
not reveal an intent at odds with the plain | anguage of the
statute. W explain.

The type of protection Herb Gordon argues is available to it

OSimlarly, we do not find the affidavit of Joseph P
Carroll, President of the Maryland New Car and Truck Deal ers
Associ ation, to be persuasive evidence of legislative intent.

Al though M. Carroll’s affidavit indicates that the Associ ation
assisted in the drafting of the legislation, his affidavit nerely
states the Association’s opinion of how the statute should be

i nterpreted.
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under 8§ 15-207 is provided in the Rel evant Market Area (RMVA)

statutes of several states.!! Generally, such statutes prohibit
manuf acturers from establishing another |ike-line dealer in an
exi sting dealer’s relevant market area w thout notice and good

cause. Monmouth Chrysler-Plynmouth, Inc. v. Chrysler Corp., 509

A .2d 161, 163 n.2 (N. J. 1986). See, e.q., Inre Kerry Ford, Inc.,

666 N. E.2d 1157, 1159 (Chio App. 10 Dist. (1995); Northwest

Dat sun v. Okl ahoma Motor Vehicle Conmin, 736 P.2d 516, 518 (Ckl.

1987); Trailnobile v. State Bd. of Mrs., 612 A 2d 574, 576-77

(Pa. Cmth. 1992), appeal denied, 634 A 2d 226 (Pa. 1993). See

also, e.q., Tober Foreign Mdtors, Inc. v. Reiter O dsnpbile,

Inc., 381 N E. 2d 908, 911 (Mass. 1978)(requires consi deration of

adequacy of servicing of area by existing deal ers); General

Motors Corp. v. Capitol Chevrolet, 645 S.W2d 230, 234 (Tenn.

1985) (sane); Courtesy Mdtors, Inc. v. Ford Motor Co., 384 S. E 2d

118, 119-20 (Va. App. 1989) (manufacturer must establish that
mar ket wi |l support both existing and additional dealers). Such
statutes define “rel evant market area” and nany use a m | eage

radius in their definitions. See, e.q., Tober Foreign Mtors, 381

N.E. 2d at 911 (uses equitable principles to define rel evant

mar ket area); Northwest Datsun, 736 P.2d at 518 (m | eage radius);

Trailnobile, 612 A 2d at 577 (m | eage radius); Capitol Chevrolet,

645 S. W2d at 234 (uses definition provided in franchise

USee Monmouth Chrysler-Plynouth, Inc. v. Chrysler Corp., 509
A .2d 161, 163 n.2 (N. J. 1986)(listing 22 state RVA statutes).
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agreenent).

In 1989 and 1990, RMA | egislation proposed by the Maryl and
New Car and Truck Deal ers Associ ati on (Associ ation) was pendi ng
in the Maryl and House of Del egates as House Bills 1375 and 421
respectively. Utimately, the proposals were w thdrawn by the
Associ ati on because of disagreenment within the Association
regardi ng sponsorship of the bills. These proposal s defi ned
“rel evant market area” using a mleage radius, provided for
witten notice to existing dealers of a manufacturer’s intention
to add an additional dealer or relocate an existing dealer of the
same line make within the existing dealers’ relevant market area,
establ i shed procedures by which an existing deal er may protest
relocation or establishnment of a new deal er, and provi ded
criteria for the determ nati on of whether good cause exists for
rel ocation or establishnment of a new deal er. Section 15-207 does
none of these things. Section 15-207 is not, as Herb Gordon
contends, an RVA statute that gives Herb Gordon the right to
chal l enge Chrysler’s establishnent of a new dealer in proximty

to Herb Gordon. See In re Kerry Ford, Inc., 666 N E. 2d at 1161-62

(comparing and contrasting dealers act that prohibits coercion
with RVA | egislation).

G ven that 8§ 15-207 does not provide a basis for injunctive
relief on behalf of Herb Gordon, either interlocutory or final,

we need not address appellees’ argunents regarding retroactivity.



2. Breach of Contract

Herb Gordon further contends that Chrysler’s establishnment
of a Dodge dealer in Clarksville constitutes a breach of the
Deal er Agreenent.!? |If such is the case, and assumi ng that Herb
CGordon adequately denonstrated that the inadequacy of noney
damages ultimately will entitle it to specific performance, an
interlocutory injunction arguably was necessary to preserve the
status quo. A review of the Deal er Agreenent, however, reveals
that Herb Gordon’s Sales Locality is a nonexclusive territory.
The Agreenent does not provide for notification of existing
dealers in the event a new dealer is established, and provides no
criteria that Chrysler nust apply in deciding where and when to
establish additional dealers. Perhaps nore inportant, Carksville
is not even located within Herb Gordon’s Sales Locality as it is
defined in the Deal er Agreenent.

As Herb Gordon notes, the arbitration clause of the
Agreenent provides for a stay pending arbitration “[i]f the
arbitration provision is invoked when the di spute between the
parties is either the legality of termnating this Agreenent or
of adding a new CMC [ Chrysl er Mdtor Corporation] dealer of the
sanme |ine-make or relocating an existing CMC deal er of the sane

line-make.” This portion of the arbitration clause, however,

ZAl t hough we note that the Deal er Agreenment provides that it
shall be construed in accordance with Mchigan |aw, the parties
do not make an issue of that fact and do not cite to any M chigan
| aw that they deemto be controlling.
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does not purport to confer any rights upon existing deal ers other
than the right to have Chrysler’s actions stayed pendi ng
arbitration if the dispute between the parties involves a
particul ar subject matter. This portion of the arbitration cl ause
is not linked to any affirmative provision in the Agreenent
regarding relocation or establishnment of new deal ers. '3

Herb Gordon urges us to follow the holding of the Second

Circuit in Nener Jeep-Eagle, Inc. v. Jeep-Eagle Sales Corp., 992

F.2d 430 (2™ Gir. 1993), a case that it insists is directly on

point. As we shall explain, Nener Jeep-Eagle is inapposite.

Nener Jeep-Eaqgle involved an arbitration clause, simlar to

the one before us, that provided that the manufacturer would stay
i npl enmentation of its decisions regarding term nation or
establishment of a new deal er pending arbitration of the dispute.

The agreenment in Nener Jeep-Eagle simlarly involved a

nonexcl usive sales territory. Wien the manufacturer granted a
nunber of new franchises within 20 mles of appellant’s

deal ership, appellant filed an action in federal court to conpel
arbitration and for an injunction preventing the manufacturer
frominplenenting the new franchi ses pending arbitration. The

manuf acturer conceded its duty to arbitrate but contested

B¥ne explanation for inclusion of this |anguage is that the
Deal er Agreenent may be a formcontract used by Chrysler in
mul tiple jurisdictions. Gven that RVA | egislation exists in nore
than 30 states, such a clause likely was witten to address the
requi renents of such | egislation.
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appellant’s right to obtain a status quo injunction. The trial
court, applying the standards for granting prelimnary
injunctions, denied injunctive relief based, in part, on a
determ nation that the appellant had failed to show that it was
likely to succeed on the nerits. On appeal, the Second Circuit
expressly declined to reach the nerits of the underlying dispute.
Instead, it applied principles of specific performance and hel d
that, under the express terns of the agreenent, the deal er was
entitled to a stay pending arbitration. Herb Gordon has no
simlar right to a stay under the ternms of its agreenent, because
the right to a stay under the Deal er Agreenment is expressly

condi tioned upon subm ssion to arbitration of the underlying

di sput e.

G ven that Herb Gordon failed to denonstrate the existence
of the factors necessary to support the grant of an interlocutory
injunction, it was error for the trial court to grant the
injunction and we shall vacate the trial court’s order. Thus, we
need not determ ne whether the trial court’s refusal to condition
the i njunction upon a bond was proper.

JUDGVENT VACATED, APPELLEE TO
PAY COSTS.



