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As the mrage of apparent substance nelts into illusion again
and again, there unfolds before us on this appeal a desert of non-
preserved m ght-have-beens. The appellant, Donald WIIians, was
convicted by a Baltinore County jury, presided over by Judge J.
WIlliamH nkel, of 1) the first-degree nurder of his step-daughter,
2) the attenpted first-degree nurder of his wife, 3) conspiracy to
commt first-degree nurder, and 4) the use of a handgun in the
comm ssion of a violent crime. Wth respect to all of the crines
other than conspiracy, the appellant’s role was that of an
accessory-before-the-fact.

The appellant was tried jointly with his son, Murice
WIllians, who was the principal in the first degree. The evidence
supported the jury' s conclusion that the appellant hired his son to
kill Pamela WIlians, who was the appellant’s wife and the
stepnot her of his son and codefendant. The son was to share in the
premuns collected by the appellant from two I|ife insurance
policies on the wfe's life. In the ultimately botched nurder
attenpt, Panela WIlianms was seriously injured (blinded in one eye)
but she survived. Panela WIllians’ s seventeen-year-old daughter,
Tiffany Chisholm was shot and killed, however, in a deliberate
effort to elimnate her as an unexpected witness to the attack on

her not her.

“How Have | Failed to Preserve Thee?
Let Us Count the Ways”

This appeal is unusual in that not one of the appellant’s four

primary contentions, sonme of which at |east tentatively appear as
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if they mght have had significant nerit, has been preserved for
appel l ate review. Involved, noreover, is not a single variety of
non- preservati on but a bounteous snorgasbord of non-preservations
and wai vers. On appeal, the appellant now argues

1) that the evidence was not legally
sufficient to corroborate the testinony
of the acconplice, Mark Bow e, and was,
therefore, not legally sufficient to
permt the case to have been submtted to
the jury;

2) t hat Judge H nkel erroneously declined to
instruct the jury on the necessity for
corroborating an acconplice’s testinony
wWth respect to the conspiracy charge;

3) that the evidence was not legally
sufficient to support the conviction for
the nurder of Tiffany Chi sholm

4) t hat Judge Hi nkel erroneously permitted
an out-of-court statenent by Reginald
Johnson to be introduced into evidence;
and

5) that the appellant was prejudiced in four
ot her regards, those contentions having
been raised by his son and codefendant,
Maurice W Illianms, and adopted by the
appel l ant but not further el aborated on
in the appellant’s brief.
Al t hough the effect of non-preservation is a constant, its

instances in this case take various forms.

Non-Preservation:
Two Claims of Evidentiary Insufficiency

Two of the appellant’s four primary contentions--1) that
chal | engi ng the adequacy of the corroboration of the testinony of

t he acconplice and 2) that challenging the proof of the appellant’s
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mur derous nens rea in the case of Tiffany Chishol m-question the
| egal sufficiency of the State’s evidence to have permtted the
judge, as a matter of law, to submt the case generally and the
murder charge specifically to the jury. It is clear beyond di spute
t hat the appellant has not preserved for appellate review either
challenge to the legal sufficiency of the State s evidence.

At the end of the State’s case, the appellant did, indeed,

move for a judgnment of acquittal. Even that notion was in the
br oadest and nobst conclusory of terns: “I make a notion for
judgnent of acquittal, Your Honor.” The question, however, of

whet her that notion satisfied MI. Rule 4-324(a) by “stat[ing] with

particularity all reasons why the notion should be granted,” Bates

v. State, 127 Ml. App. 678, 736 A.2d 407 (1999); Brooks v. State,

68 Ml. App. 604, 515 A 2d 225 (1986), is not before us because that
notion was effectively withdrawn by the appellant when he then
i ntroduced Defense Exhibit No. 4 relating to insurance policies
taken out by the appellant on Panela WIllians's life. By
i ntroduci ng that exhibit, the appellant brought hinself under the
provi sions of Maryland Rul e 4-324(c), which provides:

(c) Effect of denial. A defendant who
nmoves for judgnent of acquittal at the close
of evidence offered by the State may offer
evidence in the event the notion is not
granted, w thout having reserved the right to
do so and to the sane extent as if the notion
had not been made. In so doing, the defendant
wi t hdraws the noti on.
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(Enphasi s supplied). At the end of the entire case, the appell ant
made no further notion for a judgnent of acquittal.

In dealing with an appeal in precisely the sane procedura

posture, the Court of Appeals in Ennis v. State, 306 Md. 579,510

A 2d 573(1986), first noted, 306 Mil. at 585, that the Maryland Rul e

has “been construed to preclude appellate courts of this state from

entertaining a review of the sufficiency of the evidence, in a

crimnal case tried before a jury, where the defendant failed to
move for judgnent of acquittal at the close of all the evidence.”
(Enphasis supplied). Its holding, 306 Mil. at 587, is unequivocal:

In the instant case, appellant noved for
judgnent of acquittal at the close of the
State’s case. That notion was denied.
Foll ow ng that denial, the appellant put on
her case. However, she failed to renew her
notion for judgnment of acquittal at the close

of all the evidence. Her failure to do so
effectively precluded the trial court from
considering her insufficiency contention

Consequently, there was nothing for the Court
of Special Appeals to consider; simlarly,
there is nothing for us to consider here.
Art. 27, 8 593; MI. Rule 4-324.

(Enphasi s supplied).
Equal ly enphatic is Lotharp v. State, 231 M. 239, 240, 189

A 2d 652 (1963):

Since no notion for judgnent of acquittal
was made at any stage of the trial there can
be no review of the sufficiency of the
evi dence on appeal. Under the provisions of §
5 of Art. XV of the Constitution of this
State, Code (1957), Art. 27, §8 593, and
Maryl and Rul e 755, an appell ate review of the
sufficiency of the evidence in a crimnal case
tried by a jury is predicated on the refusal
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of the trial court to grant a notion for
j udgnent of acquittal.

(Enphasi s supplied).

There is no Maryland case in which an appellate court of this
State has ever even examned the nerits of a challenge to the | egal
sufficiency of the State’s evidence followi ng a crimnal conviction
by a jury when the defendant had failed to nmake a tinely notion for
a judgnment of acquittal. Al t hough we would not be inclined to
overl ook the non-preservation of the current challenge even if we
had the discretion to do so, this principle of non-preservation is
not even discretionary. The Court of Appeals could not have been

more clear in Wersten v. State, 228 M. 226, 229, 179 A 2d 364

(1962):

However, this was a jury trial and no
nmotion for a judgnent of acquittal was nade;
hence we are not at l|liberty to pass upon the
sufficiency of the evidence.

(Enphasi s supplied).

Al though there is no instance of a Maryl and appellate court’s
ever applying the “plain error” exception so as to entertain a non-
preserved challenge to the legal sufficiency of the State's
evidence, it is significant that in this case the appellant does
not even invoke “plain error.” In the discussion of these two
contentions in the appellant’s brief, there is no nention or even
allusion to either preservation generally or to the “plain error”
exenption fromthe forecl osing effect of non-preservation. Even in

the face of the State’s argunent, in its brief, that neither
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sufficiency challenge has been preserved for appellate review, the
appellant’s reply brief again fails even to nention the subject
with respect to these two contentions.

Despite our holding that neither of these first two
contentions has been preserved for our review, we are nonethel ess
constrained to note that one of them —that involving his hom cidal
mens rea in the case of Tiffany Chisholm —appears, at |east on
cursory observation, as if it mght have had sone substanti al
merit.?

Al t hough it seenms unlikely that the appellant could totally
escape conplicity for the killing of Tiffany Chisholmeven if he

had not anticipated it, Sheppard v. State, 312 Ml. 118, 121-22, 538

A 2d 773 (1988); Gandison v. State, 305 MI. 685, 703-04, 506 A 2d

. The other contention — that challenging the adequacy of the corroboration of the

accomplice’s testimony — appears, at least on surface examination, to have been less weighty. On the
issue of legal sufficiency (unlike the issue of entitlement to a jury instruction, see infra), the evidence of
“slight” corroboration need not be particularly persuasive; it need only be a prima facie case arguable enough
to let the jury consider the question of corroboration. It must have some tendency “either 1) to identify the
accused with the perpetrators of the crime or 2) to show the participation of the accused in the crime itself.”
Turner v. State, 294 Md. 640, 643, 452 A.2d 416 (1982).

The evidence was abundant to establish Maurice Williams as the first-degree perpetrator of the
crimes. Indeed, in his separate appeal, Maurice Williams does not even challenge the legal sufficiency of
the evidence against him. The father-son relationship between the appellant and Maurice Williams plus the
testimony of Linda Butler putting the two of them together in conversation the day after the shootings had
some tendency “to identify the [appellant] with the perpetrator of the crime.”

The two life insurance policies on the life of Pamela Williams, in the amount of $95,000 and
$100,000 respectively, plus the testimony of Pamela Williams about mutual threats of divorce three months
before the shooting and her announced intention to the appellant that she “just wanted out” had some
tendency to show that the appellant had a motive for instigating the crime. Although the jury may be
admonished to view the testimony of an accomplice with skepticism, only “slight” corroboration is required
to permit the jury at least to review the testimony. Collins v. State, 318 Md. 269, 280, 568 A.2d 1 (1990);
Turner v. State, supra, 294 Md. at 643; Brown v. State, 281 Md. 241, 246, 378 A.2d 1104 (1977).
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580 (1986); Veney v. State, 251 Md. 159, 174, 246 A 2d 608 (1968);

Fabian v. State, 235 Ml. 306, 317, 201 A 2d 511 (1964), it m ght

turn out, on a closer examnation of the nerits, that there would
still remain a question as to what precise homcidal nens rea he
possessed and at what particular level his homcidal guilt (first-
degree nurder, second-degree nurder, nmanslaughter) would be
est abl i shed.

Thi s conceivably could have been the occasion to explore the
still wuncharted waters of second-degree nurder pursuant to the
common | aw fel ony-nurder doctrine. The planned nurder of Panela
WIllianms would certainly have been a violent and |ife-endangering
fel ony. If Tiffany Chisholm was killed in the course of its
attenpted perpetration and for the purpose of elimnating her as a
Wi tness, the nens rea-generating capacity of the comon-|aw fel ony-
mur der doctrine mght well have pertinence. There would still be
i nvol ved, of course, at |least a question as to the level of guilt
of an accessory before the fact who had not anticipated that
particul ar hom cide. Because of non-preservation, however, it
woul d be inappropriate even to specul ate further about a question
that mght require a small treatise by way of resolution. It is
enough to note that the issue at | east seens worthy of having been
preserved for further exam nation.

To be sure, even if this contention had been preserved for

appellate review and even if the appellant had prevailed on the
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merits, the only conviction that would apparently have been
affected would have been that for the first-degree nurder of
Tiffany Chisholm The other three convictions would not have been
i nfl uenced by the fortunes of the homcidal nmens rea of the
appellant in the case of Tiffany Chisholm That limtation,
however, does not vitiate the potential significance of the

cont enti on.

Non-Preservation:
A Challenge to Jury Instructions

A third of the appellant’s four primary contentions is that
Judge H nkel erroneously failed to instruct the jury, with specific
reference to the conspiracy charge, that it was required to find
that the testinony of the alleged acconplice, Mark Bow e, was
corroborated before it could fairly consider such testinony agai nst
t he appellant. Once again, non-preservation, like the head of
Medusa, stares at us wth a paral yzi ng gaze.

Mark Bowi e was the key State’s witness. Mark Bowi e was the
acconplice of Maurice WIllianms at the tinme of the shootings.
| ndeed, he entered a guilty plea to nurder in the second degree, as
a principal in the second degree. At the conclusion of the trial,
t he appel | ant requested that Judge Hi nkel instruct the jury on the
requi renment that the testinony of an acconplice be corroborated.

Specifically, the appellant asked the court to read to the jury 8§
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311A of the Maryland Pattern Jury Instructions: Crimnal. At that

point, the issue seened to be a sinple one: Mark Bow e either was
or was not an acconplice. The State did not object to the
instruction being given generally but sought to inject the
distinction that Mark Bow e was a possi ble acconplice with respect
to the consummated crinmes but had not been a participant and,
therefore, was not an acconplice with respect to the antecedent
conspiracy. The State argued that although Mark Bowi e’ s testinony
needed to be corroborated with respect to the other three charges,
it did not need to be corroborated to be considered on the
conspi racy charge.
The appell ant made no argunent to counter that distinction

He renai ned conpletely passive with respect to it. At one point,
after counsel for Maurice WIIlians opposed any instruction on Mark
Bow e’ s possible status as an acconplice, Judge H nkel sought to
ascertain which of the tw codefendants had requested the
instruction as to acconplice testinony. Counsel for the appellant
replied:

M. Stange [ Counsel for appellant]: It was ny
requested instruction.

The Court: For what purpose?

M. Stange: Because we believe he’'s an
acconpl i ce.

The Court: As to what?

M. Stange: At least as to nurder.
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(Enphasi s supplied). That is a far cry fromhis present argunent.
Judge Hinkel agreed with the State as to the propriety of the
distinction and accordingly gave the jury the following prelimnary
advi ce before reading to themthe Pattern Jury Instruction itself:

The Court: You have heard testinony from

Mark Bowie, who is alleged to be an acconplice

inthis case. That has to do with the charge

of murder. So that this instruction that |

give to you with respect to an acconplice does

not apply to conspiracy, but applies to the

charge of first degree nurder

After Judge Hinkel finished instructing the jury, he called

counsel to the bench and the follow ng coll oquy took pl ace:
The Court: So while we’'re all lined up
here, anything else on the
i nstructions:
The State: No.
Counsel for Donald WIllians: No, sir.

On the surface of things, the distinction requested by the
State and nmade by the court initially seenmed to be a reasonable
one. There was a strong inference that Mark Bow e was Maurice
WIllians's acconplice at the time of the shootings. The only
evidence wth respect to the formation of the antecedent
conspi racy, however, was that the appellant had approached Mark
Bowe a full nonth before the shootings and that Mark Bow e had
expressly declined to get involved in any way.

Before this Court, the appellant now argues, nore subtly,

that even though Mark Bow e may not have been a nenber of the

original conspiracy, he may nonet hel ess have joi ned the conspiracy
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at the eleventh hour as he drove Maurice Wllians to the crine
scene. That nuance with respect to last-mnute conspiratoria
i nvol venmrent, however, was never argued by the appellant to Judge
H nkel and was never brought to the judge' s attention in any way.
The nuance my have validity but it is not sonmething that
necessarily l|eaps off the page. The appellant was obviously
unaware of the nuance he now advances or he would never have
replied that he thought he was entitled to the acconplice
instruction “at least as to nurder,” which is exactly what he got.

In holding that the appellant has not preserved for appellate
review any objection to the jury instruction as given by the court,
nmoreover, we are not treating the appellant’s answer, “No, sir,” as
an affirmative acqui escence in the instruction. The presence of
the word “else” in the judge’'s inquiry m ght conceivably create
sone anbiguity as to what exactly the appellant was asked and
therefore, as to whether the appellant expressly acquiesced. It
is, rather, the absence of any affirnmative objection by the
appel lant at any tine after the issue of the distinction arose that
is foreclosing. Fromthe nonent the distinction was first proposed
by the State through the court’s decision to make the distinction,
the actual giving of the instruction wth the prefatory
di stinction, and the ensuing pause during which exceptions could be
regi stered, the appellant evidenced no disagreenent or chagrin

what soever. Hs only coment was that he was entitled to the
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instruction “at least as to nurder.” That position was conpletely
inline with the distinction ultimtely nade.

Even though the appellant initially requested an instruction
on corroboration, the failure of the appellant to object after the
i ssue of the distinction was introduced and after the instruction
containing that distinction was given is, we hold, the sane as the
failure of a defendant to object to a reinstruction even after

having objected to the original instruction. In Collins v. State,

318 Md. 269, 568 A 2d 1 (1990), the defendant nade a tinely
objection to the trial judge' s instruction to the jury on the
subj ect of reasonable doubt. The court then reinstructed the jury
and t he defendant | odged no objection to the reinstruction. Even
t hough the trial judge was generally alerted as to the existence of
the issue, under the circunstances the Court of Appeals held
squarely, 318 M. at 284, that the defendant there had not
preserved for appellate review his challenge to the court’s
instructions on reasonabl e doubt:

Counsel ' s failure to except to t he
reinstruction is indicative of an acceptance
and approval of the anmended form used. Under
these circunstances, defense counsel has
failled to preserve the challenge to the
court’s instructions on reasonable doubt.
Maryl and Rul e 4-325(e) provides that “no party
may assign as error the giving or failing to
give an instruction unless the party objects
on the record pronptly after the court
instructs the jury, stating distinctly the
matter to which the party objects and the
grounds of the objection.”

(Enphasi s supplied).
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In Bowran v. State, 337 MI. 65, 650 A 2d 954 (1994), the trial

judge instructed the jury on the subject of the inperfect defense
of others. Def ense counsel there evidenced sone chagrin at the
instruction but did not particularize it. He nonetheless did state
that “even though you touched upon it, you really didn’t go into a
nore specific kind of inperfect defense of others. But that’s ny
only comment. | think it was a little sketchy even though you
i ncorporated some of it, but it wasn't exactly what | had in mnd.”
Again, the nere fact that the judge knew that inperfect defense was
sonehow an issue in the case was not ipso facto enough to preserve
the issue for appellate review Wen the trial judge then
i ndi cated that he was not going to give any further instructions,
def ense counsel, instead of objecting, said sinply, “Thank you”:
The Court: kay. Again, | think the
instructions as given are sufficient and |’ m
declining to give any further instructions.
[ Def ense Counsel]: Thank you, Your Honor.
337 M. at 68.

In holding that such undifferentiated angst followed by a
“Thank you” was not enough to preserve the challenge to the
instruction for appellate review Judge Raker, 337 Md. at 68-69,
was very enphatic:

As the record indicates, defense counsel nade
no express request, in witing or orally, for
an instruction on “inperfect” defense of
ot hers. He nerely stated to the court that

the instruction as given was not “exactly what
[he] had in mnd.” Furthernore, counsel did
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not bring to the court’s attention the portion
of the instructions which he thought was
“sketchy,” nor did he state to the court in
what manner the instructions should be
amended.

Here, the court conferred with counsel at the
bench after the instructions were given but
before the jury retired. By failing to offer
specific additional instructions at this tine,
appel I ant wai ved his objection. W therefore
hol d, in accordance with Maryl and Rul e 4-325,
that the issue is not preserved for our
revi ew.

(Enphasi s supplied).
This Court has held that it is not enough that the trial judge

be generally alerted to the subject in issue. In Young v. State,

14 Md. App. 538, 288 A 2d 198 (1972), an objection was |odged to
the judge’s initial instruction on the jury s function as judge of
the law and the facts. After an extended discussion, the tria
j udge gave a supplenentary instruction and “no exception was taken
to the supplenentary instructions.” In holding that the
defendant’s challenge to the jury instructions had not been
preserved for appellate review, Judge Oth said for this Court, 14
M. App. at 565:

He now construes the supplenentary charge as
telling the jury that they were not the judge
of the law as it pertains to responsibility
for crimnal conduct but were bound by the
statutory definition and that such definition
could not be disregarded in arriving at a
verdict. Here again, there being no objection
to the supplenentary instruction as provided
by 8§ f of Rule 756, Young nmay not assign error
as of right.




-15-
(Footnote omtted; enphasis supplied).

The appellant’s challenge to the jury instruction in this case
was not preserved for appellate review. Once again, the appellant
does not even ask us to consider the possibility of “plain error.”
He argues that his objection to the ultimte instruction was,
i ndeed, preserved by virtue of his initial and general request for
an instruction. He does not argue, even as a contingent
alternative, a “plain error” exenption from the preservation
requirement in case the preservation issue should be decided
agai nst him

Agai n, however, we cannot help but note that if the contention
had been preserved, it may have had sone nerit. There was at | east
a genuine dispute of fact as to whether Mark Bowie ultimately
joined the conspiracy and was, therefore, an acconplice wth
respect to it. In such a circunstance, where a witness mght or
m ght not be an acconplice, the defendant could be entitled to a
conditional instruction. 1In this regard, we observed in Trovato v.
State, 36 Md. App. 183, 187-88, 373 A . 2d 78 (1977):

The permssibility of such a finding would
sinply entitle the appellant in a jury trial
to an instruction, upon proper request, to the
effect that if the jury found the wtness to
be an acconplice, they nust then find
i ndependent corroborative evidence |inking the
appellant to the crine. The fact that the
evidence was legally sufficient to permt the
finding that the witness was an acconplice
does not inply that the evidence could not

al so have been legally sufficient to permt
the finding that the wtness was not an
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acconplice. The fact finder was entitled to
resol ve that question either way.

On the other hand, even if this contention had been preserved
for appellate review and even if the appellant had prevailed on the
nmerits, the apparent inpact woul d have been only on the conspiracy
conviction and not on the other three convictions. Such |imted
applicability, however, would not divest the contention of
si gni ficance.

The fact that the jury presumably found, on the other hand,
that the testinony of Mark Bow e was, indeed, corroborated with
respect to the other three charges, on which it had been fully
advised as to the need for corroboration, mght nake the
appellant’s argunent with respect to the conspiracy conviction
noot. The corroboration of an acconplice’s testinmony is a unitary
phenonenon and not sonmething that varies fromcharge to charge. |If
the jury actually found adequate corroboration generally, the
failure to have instructed them that they had to find it wth
respect to a particular count nmay have been rendered neani ngl ess.
The appel lant’ s present contention m ght have had nore conpelling
merit if the jury had convicted himof conspiracy, as to which they
had not been instructed as to the need for corroboration, but had
acquitted himof all other charges, as to which they had been so
i nstruct ed.

It is not necessary for us to speculate, however, as to how

this contention mght have been resolved on its nerits if the
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nmerits were to have been consi dered. It is enough to note that
cogent argunents could have been nounted in either direction and
that the contention was at |east worthy of being preserved for

serious anal ysis.

Non-Preservation:
Subsequent Waiver of an Evidentiary Challenge

The appellant’s final fully devel oped contention chall enges
the adm ssion into evidence, through Detective Jay Landsman, of a
five-page witten statenment (in question and answer forn) given to
the police by Reginald Johnson, a witness for the State. The
shootings in this case took place on the night of August 29-30,
1990. The investigative trail then went cold for alnost eight
years. During the intervening years, at sonetine in 1993 or 1994,
Maurice WIllianms, the gunman, had a critical conversation with
Regi nal d Johnson, in the course of which Maurice WIIlianms nade
damagi ng adm ssions as to his role in the shootings. |In addition
to admtting his own guilt, Maurice WIllians also inplicated the
appellant. The police only |earned of these adm ssions on March
20, 1998 when Detective Landsman intervi ewed Regi nald Johnson and
took the statement now in question.

At trial, Reginald Johnson testified, wthout objection, as to
the incrimnating conversations Maurice WIllianms had with himin
1993 or 1994. The present contention involves the State’'s

suppl enmentation of Johnson’s testinony by introducing into
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evi dence, through Detective Landsman, the March 20, 1998 witten
statenent given by Johnson to the police.

The appellant before us makes a two-pronged attack on the
introduction of the witten statenent. He clains that it was error
to have admtted the statenent because it did not qualify as that
exception to the Rul e Against Hearsay traditionally known as “Past
Recol | ecti on Recorded” and now codified as Ml. Rule 5-802.1(e). He
also clains that it was error to have admtted the witten
statenent because it violated his right to confrontation under the
Si xth Anmendnent of the United States Constitution, as inplenented

by Bruton v. United States, 391 U.S. 123, 88 S. C. 1620, 20 L. Ed.

2d 476 (1968).

Once again, the appellant finds hinself in the conprom sing
posture of not having preserved for appellate review his objection
in either of these regards. |Indeed, his positionis “tw ce-curst.”
In the first instance, he did not adequately object to the
introduction of the witten statenment on either of the
particul ari zed grounds he now argues before us. In the second
pl ace, even if he had, arguendo, properly noted an initial
obj ection, that objection was wai ved when the sane evidence canme in

on ot her occasions, both earlier and |ater, w thout objection.



-19-

Closely intertwined with all of this discussion is a redaction
probl em raised not by the appellant hinself but by Judge Hi nkel
sua sponte on the appellant’s behalf and based on cl assic hearsay
grounds. Junbled together, all of these considerations create a
mare’ s nest of confusion. W shall try as best we can to isolate
t he sub-issues into self-contained conpartnents.

A. Past Recollection Recorded:

Regi nal d Johnson testified as a State’s witness on the second
day of trial, February 18, 1999. He had been a co-worker and
social friend of Maurice WIllians for a nunber of years. He was
famliar with the 1990 nurder of Maurice WIllians' s stepsister and
the attenpted nurder of his stepnother and with the runors swirling
about the case at that tinme and in the years that followed. H's
critical testinony concerned a conversation he had with Maurice
WIllians sonetine in 1993 or 1994, in the course of which Maurice
WIllianms nmade damagi ng adm ssions. In his testinony, Johnson
related the followi ng, with no objection being | odged by either the

appel l ant or Maurice WIIians:

A Well, he just said he was involved with
it and it was sonething to do wth sone
I nsurance noney. And that Tiffany

getting killed was a m st ake.

Q Ckay. Did he get into nore detail than
t hat ?

A No. | can’t recall going into deep
detail .

(Enphasi s supplied).
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When Johnson indicated that he could not “recall going into
deep detail,” the State showed hima copy of his witten statenent
to the police of March 20, 1998. Initially, the statenment was not
of fered or received in evidence but was only used as a stimulus to

refresh the witness’s present recollection. Baker v. State, 35 M.

App. 593, 598-605, 371 A 2d 699 (1977). In that capacity as a

menory aid, it had at |east partial success:

Q Do you recall nmaking a statenent, a
written statenment about that?

A Yes.

Q If | could have this marked as State’s
exhibit. And counsel has been provided a
copy. |’m going to ask you to |ook

through this and see if it refreshes your
menory as to what Maurice told you that
ni ght .

A Yes, | recall nost of it.

Q Do you recall what Maurice told you about
what happened?

A Sone of it.

Sone of it you recall and sone of it you
don’ t?

A Yes.
Q What part of it do you recall?

A Well, | renmenber nme asking how he got
t here.

Q What was his response?

A He told me that Mark Bowi e took hi m out
there to Reisterstown Mll. | renenber
nment i oni ng sonet hi ng about insurance and
| don’t renmenber how much.
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Q Did you nention insurance or did he
menti on i nsurance?

A He nentioned it.

Q And you said that he said that Tiffany
was an accident? How did he say that?

A Sonething like it was a m stake or she
knew too much or sonething like that or
sonething to that effect.

(Enphasi s supplied).

The appellant did not object to that testinony by Reginald
Johnson, notw thstanding the fact that the references to insurance
circunstantially linked himto the shootings. It had al ready been
established that the appellant was the beneficiary of the life
i nsurance policies on his wwfe's life.

Johnson’s trial testinmony was not in any way inconsistent with
what he had said in his signed statenent to the police. As far as
his recounting of the adm ssions nade by Maurice WIIlianms was
concerned, his trial testinony was alnbst, but not quite, as
extensive as his witten statenent. |In shifting gears from using
the statenent as a stimulus to refresh present recollection to
offering it in evidence as an instance of past recollection
recorded, the State developed from Johnson that |ooking at the
statenment did not refresh his recollection totally. He did,
however, remenber giving the statenent. He read each of the five
pages of his statenment and signed each page at the bottom He

vouched for the fact that his signature attested to the witing as
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being “in fact correct.” At that point, the State offered the
witten statenent in evidence.

Counsel for the appellant, as well as counsel for the
codef endant, said, “Cbjection.” Beyond that, the nature of and the

grounds for the appellant’s objection are a nystery:

M. Brown: oj ect i on.
M. Stange [ Counsel for appellant]: (bj ecti on.
The Court: | will see you here.

Wher eupon, Counsel along with Donald WIIians
approached the bench for a bench conference.

M. Stange: Wtness is on the stand—
The Court: | know.
M. Stange: —to testify.
(Emphasi s supplied). That was the only objection to Johnson's

witten statenent that the appellant ever made.

From t he subsequent col |l oquy between Judge Hi nkel and counsel
for the codefendant, it seens clear that their disagreenent was
over whether the statenment would qualify as a hearsay exception
pursuant to Rule 5-802.1(e), which reads, in pertinent part, as
fol |l ows:

The followi ng statenments previously made
by a witness who testifies at the trial or
hearing and who s subject to cross-

exam nation concerning the statenent are not
excl uded by the hearsay rule:

(e) A statenent that is in the formof a
menor andum or record concerning a matter about
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which the w tness once had know edge but now
has insufficient recollection to enable the
witness to testify fully and accurately, if
the statenent was mnade or adopted by the
wi tness when the matter was fresh in the
witness’s nenory and reflects that know edge
correctly.
At the end of the discussion, in which the appellant did not join,

t he court concl uded:
The Court: [ T] his one I t hi nk IS
adm ssi bl e under that rule that
if it is his statenment and he
says it is his statenment and it
can’t refresh his recollection
then it can cone in. So | wll
allow it in.
M. Brown [Counsel for codefendant]: Very well.
The appel l ant entered no objection to Judge Hinkel’s ruling.

The appel |l ant now argues that the statenent failed to qualify
for admssibility under Rule 5-802.1(e) in two regards. He clains
first that there was an inadequate showi ng of flawed nenory, to
wt, wth respect to “matters about which the w tness once had
know edge but now has insufficient recollection to enable the
witness to testify fully and accurately.” See, however, Muzone v.
State, 294 M. 692, 701, 452 A 2d 661 (1982)(to qualify a past

recol |l ection recorded, the proponent nust show only sone inpairnent

of present recollection); Sanders v. State, 66 Ml. App. 590, 599,

505 A 2d 557 (1986)(it is only necessary to show “sone inpairnent
of menory”).
The appellant also clains that a three-to-four-year |apse of

time between the event described and the naki ng of the nmenorandum
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disqualified it as a statenent nade “when the matter was fresh in
the witness’s nenory.” Had the issue been preserved for appellate
review, the statenment m ght arguably have been vulnerable in this

regard, notw thstandi ng Bl oodsworth v. State, 307 Md. 164, 189-92,

512 A 2d 1056 (1986) (the | anguage of Bl oodsworth as to the | apse of

time going only to weight, not admssibility, points in one

direction; the actual facts in Bloodsworth, a nere two-day | apse

between the event and its menorialization, points in the other
direction.)

Bef ore Judge Hinkel, however, the appellant did not even
mention Ml. Rule 5-802.1(e) or its earlier incarnation as the past
recol l ection recorded exception to the hearsay rule. The appell ant
did not make either of the nore nuanced criticisns of the statenent
he now advances. For that matter, neither did the appellant’s
codef endant, arguably permtting the appellant to piggy-back on the
codef endant’ s argunent.

Deferring for a nonent our discussion of the subsequent
deci sion of Judge Hi nkel to have part of the statenent redacted,
the question of the statement’s general adm ssibility never again
ar ose. W hold that the appellant’s present attack on the
statement as sonehow violating Ml. Rule 5-802.1(e) has not been

preserved for appellate review

B. Sixth Amendment Confrontation:
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In arguing that Judge Hi nkel erroneously permtted the
statenent given by Reginald Johnson to the police on March 20, 1998
to be introduced into evidence and to be read to the jury by
Det ective Landsman, the appellant now advances, for the first tine
on appeal, the additional argunent that the adm ssion of the
statenent violated his Sixth Arendnent right to confrontation. He

i nvokes the Suprene Court cases of Bruton v. United States, 391

UsS 123, 88 S. C. 1620, 20 L. Ed. 2d 476 (1968); Richardon v.

Marsh, 481 U. S 200, 107 S. . 1702, 95 L. Ed. 2d 176 (1987); G ay

v. Mryland, 523 U S 185, 118 S. . 1151, 140 L. Ed. 2d 294

(1998); and the Maryland decision of Inre Mntrail M, 87 M. App.