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Ajury in the Crcuit Court for Mntgonery County convicted
Marvi n Jenki ns, the appellant, of second degree murder and use of
a handgun in the comm ssion of a crinme of violence in the shooting
death of Steven Dorsey, Jr. The appellant also was convicted of
attenpted first degree nmurder, attenpted second degree nurder, and
first degree assault on Mchael C ark, who was with Dorsey when he
was shot .

The court sentenced the appellant to a termof thirty years
I nprisonnment for second degree nmurder; a consecutive ten-year term
for use of a handgun in the conm ssion of a crine of violence; a
consecutive twenty-year termfor attenpted first degree nmurder; and
a concurrent twenty-year termfor first degree assault. The court
nerged the attenpted second degree nurder conviction.

On appeal, the appellant presents five questions for review,
whi ch we have rephrased:

l. Did the trial court err in denying the appellant’s
notion for new trial filed, inter alia, on the
ground of an inproper contact between a State’'s
witness and a juror during the trial?

1. Didthe trial court err in admtting into evidence
certain statenments made in the presence of wtness

Alfred Smth?

I1l. Did the notion court err in denying the appellant’s
notion to suppress evidence?

IV. Did the sentencing court err by not nerging the
conviction for assault with the conviction for
attenpted first degree nurder?

V. Was the evidence sufficient to sustain the
appel l ant’ s convi ctions?



For the follow ng reasons, we shall affirm the judgnents of
the circuit court, except that we shall vacate the appellant's

sentence for first degree assault.

FACTS AND PROCEEDINGS

Steven Dorsey, Jr., and Mchael Cark spent nost of the day
and eveni ng of April 13, 2000, together, snoking PCP and marij uana.
By late that night, they were on Spring Street, near its
intersection wth Douglas Street, in the Lincoln Park area of
Mont gonmery County. Clark saw two nmen wal king toward them He did
not know or recogni ze either man. One of the nen, later identified
as David Barnett, addressed Dorsey, saying, “Just the nigger |I'm
| ooking for.” Dorsey responded, “lI still got that for you.”
According to Cark, one nman wal ked over to a car while the other
man, a “dark skinned guy[,]. . . just started shooting.”

Clark fled. Dorsey started running in the other direction.
As Clark was running, he heard five or six shots, and realized that
Dorsey was no |onger running. Clark ran to a nearby hone and
banged on the door. When no one answered, he returned to the scene
of the shooting and found Dorsey |lying on the ground. The police
arrived a few mnutes |ater

The appell ant and Barnett were charged with nunerous crines
arising out of the shooting incident. They were tried separately.
At the appellant’s trial, Cark testified for the State, and

identified the appellant as t he man who had wal ked over to the car,
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while the other man started shooting. Clark further testified that
t he appel l ant did not say anything during the encounter.
Additional facts wll be recited as pertinent to our

di scussi on of the issues.

DISCUSSION

I

The appellant’s trial started on March 19, 2001, and concl uded
on March 30, 2001.

Jury selection took place all of March 19 and part of March
20. After the State and the defense had chosen jurors and i ndi cated
satisfaction with the panel, but before the jurors were sworn, the
court told the jurors, inter alia

[ Y] ou must do everything reasonable within your power to
avoid contact with any of the wtnesses, parties, or
persons you see in close contact with themoutside of the
courtroom

Don’t | et anybody speak to you about this case, and
don’t speak to anyone about it yourself

The jurors were sworn and the court then gave them detail ed
general instructions to followduring the trial. Those instructions
i ncl uded the foll ow ng:

Do not have any contact outside the courtroomwth
any of the parties, wtnesses, or |awers....

If anything does occur, contrary to these
i nstructions, please wite a note as soon as possi ble. Do
not discuss it with any other nenber of the jury, and
giveit tony lawclerk, Ryan, and he wll bring it to ny
attention.

Again, upon any recess, as | nentioned, do not
di scuss the case with anyone or |et anyone discuss the
case with you or in your presence....
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In addition, please avoid any contact with the
parties, |awers, and w tnesses involved in this case.

On March 21, the State called Detective Patricia Pikulski as
a wtness. Pikulski, who is assigned to the homcide unit of the
Mont gomery County Police Departnent, was one of the officers who
responded to the scene of the shooting. She testified that she
arrived at the scene at about 12:20 a.m About ten mnutes |ater,
she interviewed C ark, who was sitting in the back seat of a police
cruiser. The interview |asted about 45 mnutes. During the
interview, Cark described the two nen involved in the shooting.
Pi kul ski testified about the descriptions C ark gave her of the two
nmen.

During her interviewof Cark, Pikulski took notes. On cross-
exam nation, her notes were marked as a defense exhibit, and she
was questioned about them On re-direct exam nation, Pikul ski read
her notes into evidence.

At the conclusion of Pikulski’s testinony, the court reni nded
her that she was under subpoena. The court stated, “There is arule
on wi tnesses so don’t discuss your testinony with any other w tness
or permt any other witness to discuss their testinony with you. W
will notify you if we need you at a future tine.”

On April 4, 2001, five days after the jury returned its
verdict, Pikulski went to the State’s Attorney’'s Ofice on an
unrel ated matter. She saw Deborah Arnstrong, Esq., the prosecutor

in the appellant’s case, and wal ked over to say hello. In the
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course of their conversation, Pikulski commented to Arnstrong that
while the trial had been in progress, she had had an inadvertent
encounter with one of the jurors, Bruce MDonald, at a religious
retreat held in Virginia.

Upon learning this information, Arnstrong imediately
contacted the court and defense counsel and requested an energency
hearing. The energency hearing was held the next day, April 5,
2001. At the hearing, Arnstrong disclosed what Pikul ski had told
her, and asked the court to summons MDonald to court so he could
be questioned about his contact with Pikulski during the trial
After conferring with counsel, the court schedul ed an evidentiary
hearing for April 19, 2001.

On April 9, 2001, the appellant filed a ten-day notion for new
trial, under Ml. Rule 4-331(a). He asserted as one basis for the
notion that there had been an i nproper contact between Pi kul ski and
McDonal d during the trial that had prejudi ced hi mand deprived him
of his Sixth Amendnent right to a fair trial. Specifically, the
appel | ant argued that the contact had enhanced the credibility of
the police in MDonald s eyes, when the defense was challenging
police credibility with assertions that the police had conducted a
sl oppy i nvestigation and had i gnored key evidence favorable to the
appel lant. The appellant al so argued that Pi kul ski and MDonal d

had deprived himof his right to know about the contact during the



trial, by not bringing it tothe court’s attention during trial, in
contravention of the court’s instructions.

At the April 19, 2001 hearing, Pikulski testified as an
adverse witness, called by the appellant. MDonald was called and
exam ned by the court.

Pi kul ski stated that on Friday and Saturday, March 23 and 24,
2001, she attended a religious retreat in Virginia. The topic of
the retreat was “Contenpl ation, Silence, Beauty and the Holy.” She
arrived at the retreat |ocation at about 6:50 p.m on March 23.
About ten ot her people were present. Shortly after arriving, she
started talking to a man named Bruce MDonal d. She did not
recogni ze him as soneone she knew or ever had had contact wth.
After several mnutes, MDonal d wal ked away.

About ten mnutes |ater, MDonald returned to where Pikul sk
was standing and said either that he “was” or “is” “on the jury.”
Thi nking he had used the word "was," Pikulski responded, “On,
you’' re one of the ones that convicted hinP” MDonald replied, “I
can’t talk about it.” Pi kul ski thought that was odd, and then
asked whet her McDonal d was on the jury in the trial that was “right
now?” McDonal d responded, *“Yes.” Pi kul ski then said, “You're
right. W can't talk about this.”

The people attending the retreat went home Friday night and
returned Saturday norning. The retreat was supposed to | ast until

7:00 p.m on Saturday, but concluded early, at 1:30 p.m MDonald



and Pi kul ski had a brief discussion, and MDonal d suggested they
have | unch toget her. She agreed and the two wal ked to a restaurant
a few doors down fromwhere the retreat had been hel d.

At lunch, Pikulski and MDonald tal ked about their famlies
and discussed other personal topics. Pi kul ski | earned that
McDonal d was a volunteer at the soup kitchen where she attends
Sunday school. They did not tal k about the appellant’s case and
Pi kul ski did not discuss her work or the police force in general.
Pi kul ski and MDonald paid for their own neals. Pi kul ski then
drove McDonald to his car. She was driving her own personal car,
not a police car.

On Monday, March 26, 2001, Pikulski told Detective Kenneth
Penrod, her superior, about her encounter with MDonald at the
retreat. She did not contact the State’s Attorney’s O fice because
she did not think there was any problemw th her talking to a juror
in a case that was in trial, so long as they did not discuss the
case itself.

Pi kul ski acknow edged that even though she already had
testified in the appellant’s trial by the tinme of the retreat, she
was under subpoena and coul d have been recalled to the stand.

McDonal d testified that he attended the religious retreat in
Virginia on March 23 and 24, 2001, wth about 25 to 30 other
people. On the evening of March 23, as the attendees were getting

acquai nted, he saw Pi kul ski and recogni zed her as a detective who



had testified at the trial. At first, he wal ked away from her,
because he wasn’t sure what he should do. He then approached the
detective and said, “Look, you don’t knowwho | am but |I’ma juror
in a case that you testified in, and | can’t have any dealings with
you.” Pi kul ski responded, “Ch, did you, you know, did you find him
guilty?” Taking Pikulski’s remark to nmean she thought he was a
juror in a trial that had ended, i.e., not in the appellant’s
trial, MDonald replied that the trial still was in progress.

McDonal d and Pi kul ski did not discuss the matter any nore.
They did discuss general topics. The next day, they sat next to
each other during the sem nar, not by design, and then went to
| unch together. They were alone for nost of the neal, although at
some point a friend of McDonal d’ s entered the restaurant and j oi ned
them for a short tine. During lunch, Pikulski and MDonald
di scussed McDonal d’s work, which is in environnental matters, and
Pi kul ski conmmented that her son was in the process of obtaining a
degree in chemstry, a field he had becone interested in by virtue
of his interest in the environnment.

When their lunch was over, Pikulski offered to drop MDonal d
off at a car dealership where his car was being repaired. He
accepted her offer. The deal ership was about a half mle fromthe
restaurant. After taking McDonald to his car, Pikulski went on her

way, and the two had no nore contact.



The court did not ask McDonal d any questi ons about why he did
not bring his contact with Pikulski to the court’s attention,
during the trial; and the court was not asked by either counsel to
make any such inquiry of MDonal d.

The State filed an opposition to the appellant’s notion for
new trial. The court held a hearing on the notion on June 20,
2001. On July 16, 2001, the court issued a witten opinion denying
t he noti on.

The court found that the contact between Pi kul ski and McDonal d
had occurred i nadvertently, not intentionally, at least initially,
but that it nevertheless was contrary to its instructions and
therefore was i nproper. Applying the test articulated in Allen v.
State, 89 Md. App. 25 (1991), the court then anal yzed whet her the
i nproper contact had prejudiced the appellant’s defense.

The court concluded that, even if it presunmed prejudice from
the i nproper contact, the State had rebutted the presunption, and
“[the appellant’s] right to a fair trial and right to a fair and
impartial juror, was not in any way inpaired . . . by the contact
that occurred.” The bases for the court’s ruling on the issue of
prejudi ce were as foll ows.

The court found accurate and credi ble MDonald s testinony
about the substance and nature of his contact with Pikulski. It
concl uded that the only conmuni cati on between the two that possibly

was about the trial was Pikulski's question (“did you find him
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guilty?”) that McDonal d took as a reference to another trial, not
to the appellant’s trial. The court found that Pikulski’s
i nvol venent as a witness in the appellant’s case had been m ni mal ,
and therefore it was “extrenely unlikely that M. MDonal d coul d or
woul d have assunmed that the ‘other trial’ [the detective was
referring to] was that of [the appellant’s] co-defendant, M.
Barnett.” (Enphasis in original.) The court further found that
even if MDonald had assuned that the “other trial” was Barnett’s
trial, Pikulski’s question would not have harmed the appellant in
his defense, because the appellant’s defense was predicated on
Barnett's having been the shooter. | ndeed, part of the defense
theory was that the appellant was a victi mof m staken identity and
that Barnett had committed the nmurder with his (Barnett’s) brother,
not with the appellant. Barnett’ s having been found guilty was
consi stent with that theory.

The court also found that while the contact between Pikul ski
and McDonal d had made Pi kul ski nore credible in MDonal d' s eyes,
the enhanced credibility "would have worked in the [appellant's]
favor." Not only did the defense not challenge Pikulski's
credibility at trial, it adopted her testinony in several respects
and attenpted to use it to discredit Mchael Cark, the State's
primry w tness.

Finally, the court found that the inproper contact had not

caused MDonald to have a nore positive view of other police
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detectives called by the State and attacked by the defense for
conducting a sloppy investigation. The court concluded that even
if MDonald s assessnent of Pikulski’s credibility had been
enhanced by their contact it did not logically followthat MDonald
woul d have transferred his positive credibility assessment of
Pi kul ski to the other police detective w tnesses.?

On appeal, the appellant contends that the trial court
committed legal error in denying his notion for new trial. He
mai ntai ns that the inproper contact between Pi kul ski and McDonal d
deprived him of his due process right to have his guilt or
i nnocence “determined by an inpartial fact finder who depends
solely on the evidence and argunent introduced in open court.”
Allen v. State, supra, 89 Ml. App. at 42. He argues that prejudice
was "inherent” in the i nproper contact and even t hough Pi kul ski and
McDonal d each testified to not having discussed the case, the
substantial nature of their contact at the religious retreat gave
rise to a “probability of prejudice” to MDonald s ability to
fairly evaluate the case. The appellant asserts the inproper

contact heightened Pikulski's credibility in MDonald s eyes,

'The court also rejected two additional arguments advanced
by the appellant: 1) that by denying himthe right to attend
t he emergency hearing at which Pi kul ski and McDonald testified,
the court denied himhis right to be present at a “critica
stage” of the proceedings so as to assist his counsel; and 2)
that the holding in Dingle v. State, 361 MI. 1 (2000), sonehow
mandat ed that the court grant the appellant a new trial under the
ci rcunmstances. The appellant has not raised these issues on
appeal .
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caused himto have an "all egiance"” to her, and had the "spillover
effect" of al so enhancing McDonald's credibility assessment of the
entire police departnent. He maintains that under t he
ci rcunst ances, and given that one of his defense theories was that
the police had been sloppy in their investigation, the trial court
shoul d have found that the State did not rebut the presunption of
prejudice, as a matter of |aw.

The appellant further argues that Pikulski's inquiry to
McDonald (“Ch you' re one of the ones that convicted hinf?”) coul d
have | ed McDonal d “to believe that Pi kul ski believed that the tria
had finished and that she had expected [the appellant] to be
convicted.” He asserts that this remark could have inproperly
i nfluenced MDonald to conclude that the appellant in fact was
guilty of the crines charged, thereby nmaking MDonald a partia
juror; and that for this reason, the trial court was required to
grant a new trial.

Finally, the appellant nmintains that the inproper contact
“cast[] the shadow of the appearance of inpropriety ontothe entire
judicial system” He points to two articles in |ocal newspapers
publ i shed soon after he filed his notion for newtrial docunenting
the encounter between MDonal d and Pi kul ski, and argues that the
articles evidence the public's displeasure at such an inproper

contact having occurred. He maintains that the potential for
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damage to the community's confidence in "the systent was such as to
have required the granting of a new trial.

The State counters that even presumng prejudice from the
i nproper contact between Pi kul ski and McDonal d, the presunption was
rebuttable and the trial court properly found that the State
over canme the presunpti on by show ng that the contact was "extrenely
limted and conpletely innocuous.” It also maintains that even if
Pi kul ski's credibility was enhanced in McDonal d's eyes as a result
of the inproper contact, the trial court reasonably concluded that
no prejudice had resulted to the appell ant because, in advancing
his defense theory, the appellant relied on Pikulski's testinony.
In addition, the State asserts that the trial court properly found
it was unlikely that the enhancenent of Pikulski's credibility in
McDonal d's eyes created a "spillover effect"” of enhancing his
credibility assessnent of the entire police departnment. As for the
appel l ant' s public perception argunent, the State responds that the
i ssue was not raised or deci ded bel ow and | acks nmerit in any event.

In their briefs, the parties nmaintain that under Merritt v.
State, 367 M. 17 (2001), the proper standard of review of this
issue is “harmess error.” In Merritt, the Court of Appeals
expl ai ned:

[When an alleged error is commtted during the trial,

when the losing party or that party’s counsel, w thout

fault, does not discover the alleged error during the

trial, and when the issue is then raised by a notion for

a new trial, [the denial of that notion is reviewed]
under a standard of whether the denial was erroneous.
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. [Where [the court] conclude[s] that error did

occur, the matter of prejudice [is] received under the

harm ess standard of Dorsey v. State, 276 Ml. 638, 350

A 2d 665 (1976). "2
Id. at 30-31

In Merritt, the defendant was convicted by a jury of severa
of fenses arising froma nurder. Two days after the verdict, the
parties discovered the court clerk had m stakenly marked several
docunents not adm tted i nto evidence and sent themto the jury room
during deliberations. On the basis of that error, the defendant
filed a notion for new trial. The court denied the notion. The
Court of Appeals reversed on appeal, holding that the presence of
the unadm tted exhibits inthe jury roomlikely caused prejudice to
t he def endant.

I n advancing its argunment on appeal, the State nai ntai ned that
the trial court's decision to deny the notion for new trial was

subject to reversal only for an abuse of discretion. The Court

“flatly reject[ed]” that argunment. In doing so, it discussed at

The harm ess error standard set forth in Dorsey v. State

When an appellant, in a crimnal case, establishes
error, unless a review ng court, upon its own

I ndependent review of the record, is able to declare a
bel i ef, beyond a reasonabl e doubt, that the error in no
way i nfluenced the verdict, such error cannot be deened
“harm ess” and a reversal is mandated. Such revi ew ng
court nust thus be satisfied that there is no
reasonabl e possibility that the evidence conpl ai ned of
— whet her erroneously admtted or excluded — may have
contributed to the rendition of the guilty verdict.

276 Ml. at 659.
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| ength the evolution of the standard of review for a decision
denying a notion for newtrial. The Court noted that while such a
decision ordinarily is reviewed for abuse of discretion, “there are
situations in which there is virtually no discretion to deny a new
trial.” Id. at 29. Referring to its decision in Buck v. Cam’s
Broadloom Rugs, Inc., 328 MI. 51 (1992), the Court explained that
atrial judge has little or no discretion to deny a notion for new
trial when, inter alia, "conpetent extrinsic evidence discloses
that a jury's consideration of the case was seriously distorted by
evi dence that should not have been before the jury . . . .” 1Id. at
30 (citing Buck v. Cam’s Broadloom Rugs, supra, 328 M. at 58-59
(referring to wernsing v. General Motors Corp., 298 Ml. 406, 420
(1984))).°3

The Court went on to reason that when the |osing party,
through no fault of his own, does not discover an error until after
trial, the proper standard for review ng the denial of a notion for
new trial based on that error is harmess error, not abuse of

di scretion. Merritt v. State, supra, 367 Ml. at 30-31. The Court

]In wernsing, the Court of Appeals applied an abuse of
di scretion standard in reviewi ng the denial of a notion for new
trial. In that case, a conplex personal injury action, the
defendant filed a notion for new trial after discovering that the
jury had taken a dictionary into the jury room and had consulted
it in the course of deliberating on the issue of proximte cause.
The Court held that the denial of the notion for new trial was
properly revi ewed under an abuse of discretion standard, and that
the “degree of probable prejudice [was] so great that it was an
abuse of discretion to deny a newtrial.” Wernsing v. General
Motors Corp., supra, 298 Ml. at 420.
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expl ai ned that the “substance and result of the clerk’s action was
essentially the sane as the action of a trial judge in erroneously
adm tting an exhibit into evidence. The only real difference would
be that, in the latter situation, defense counsel would have been
aware of the action and woul d have had an opportunity to object.”
Id. at 32. It further reasoned that because the effect of the
court clerk’s action was the sanme as if the trial court had
commtted legal error in inproperly admtting evidence during
trial, a review of the denial of the notion for newtrial properly
woul d be conducted for legal error, not for an abuse of discretion.

The holding in Merritt does not nean that the standard of
reviewof the trial court's decision to deny the appellant's notion
for newtrial inthis caseis "harm ess error” instead of "abuse of
di scretion.” To be sure, in both cases, the problemat issue was
not di scovered until after the verdict had been rendered, through
no fault of either party. The simlarities end there, however. In
Merritt, as the Court explained, the error by the court clerk was
t he equi val ent of the trial court's having conmtted | egal error --
not abusing its exercise of discretion -- by admtting plainly
i nadm ssi bl e evidence. |If the error had been known to the parties
when it happened, and had generat ed an objection, a decision by the
trial court to allow the nmaterial to go to the jury neverthel ess
woul d have been reviewed on appeal for error, not for abuse of

di scretion. The fact that that decision ultimtely was nade by the

-16-



trial court in the context of a notion for new trial, because the
probl em was not discovered when it happened, did not convert the
standard for review ng the decision to "abuse of discretion.”

In the case at bar, if the contact between Pikulski and
McDonal d had beconme known to the parties soon after it happened,
while the trial was still in progress, the appellant could have
noved the court to renove McDonald fromthe jury and replace him
with an alternate juror,* or could have nobved for a mstrial
Ei t her decision -- whether to renove McDonal d or whether to grant
a mstrial -- would have been a discretionary call by the trial
court based upon its assessnent of whet her the i nproper contact had
had a prejudicial inpact on the appellant's right to a fair trial.
"The trial judge's discretion extends to matters concerning juror
m sconduct or other such irregularity in the conduct of others
which may affect the jury." Eades v. State, 75 M. App. 411, 420
(1988) (citing walker v. Hall, 34 M. App. 571, 591 (1977)).
“Because a trial judge is in the best position to eval uate whet her
or not a defendant’s right to an inpartial jury has been
conprom sed, an appellate court will not disturb the trial court’s
decision on a notion for mstrial or a new trial absent a clear

abuse of discretion.” Allen v. State, supra, 89 MI. App. at 42-43.

“I'f the State had consented, the appellant coul d have opted
to proceed with only eleven jurors, under Md. Rule 4-311(b).
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See Wright v. State, 312 Ml. 648, 654 (1988); Hunt v. State, 312
M. 494, 500-01 (1988); Wilhelm v. State, 272 Ml. 404, 429 (1974).

Aruling during trial on whether to renove McDonal d as a juror
or to grant a mstrial due to the inproper contact woul d have been
an exercise in judicial discretion subject to review for abuse. A
ruling on a notion for new trial under Rule 4-331(a) also is a
matter of discretion subject to review for abuse. Accordingly, we
shall review the trial court's ruling denying the notion for new
trial filed by the appellant on the basis of the inproper contact
under the abuse of discretion standard, not under the "harnless
error" standard.

We now turn to the nmerits of the appellant's first issue. In
a state court crimnal proceeding, the Fourteenth Amendnent
guar ant ees t he accused due process, including the right to be tried
by a fair and inpartial trier of fact. Nebraska Press Ass’n v.
Stuart, 427 U.S. 539, 551 (1976); Turner v. Louisiana, 379 U. S
466, 471-72 (1965); Eades v. State, supra, (5 M. App. at 420. To
be fair and inpartial, the trier of fact nust base its decision in
the case on the evidence admtted at trial. Irvin v. Dowd, 366
U S. 717, 722 (1961); wWare v. State, 360 Mi. 650, 669 (2000);
Calhoun v. State, 297 Ml. 563, 580 (1983).

In a jury trial, when a private communication takes place
between a third party and a juror, it raises a concern that the

juror may reach a verdict not on the basis of the evidence, but on
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t he basis of the communication. FEades v. State, supra, 75 M. App.
at 420. See also United States v. Day, 830 F.2d 1099, 1103 (10th
Cr. 1987); Owen v. Duckworth, 727 F.2d 643, 646 (7th Cr. 1984).
Thus, “private comuni cations between jurors and third persons are
absolutely ‘forbidden’ and require the court to order a new trial
‘“unl ess their harm essness is made to appear.’” Eades v. State, 75
Mi. App. at 420-21 (citing Mattox v. United States, 146 U.S. 140,
150 (1892)).

“[In] determning whether [an instance of inproper] jury
contact is prejudicial, atrial court must balance the ‘probability
of prejudice fromthe face of the extraneous matter in relation to
the circunstances of the particular case.’” Allen v. State, supra,
89 MI. App. at 46 (citing Harford Sands, Inc. v. Groft, 320 M.
136, 138-39 (1990) (quoting Wernsing v. General Motors Corp.,
supra, 298 Ml. at 411)). See also Aron v. Brock, 118 Ml. App. 475,
525 (1997). “Wiere the record affirmatively shows prejudice by
| mpr oper conmuni cations, the error requires reversal; but where the
record affirmatively shows no prejudice, reversal is not required.”
Allen v. State, supra, 89 MI. App. at 46; Aron v. Brock, supra, 118
Ml. App. at 525. See Eades v. State, supra, 75 Md. App. at 422-23.
On the other hand, when the record is silent with respect to
whet her the juror contact was prejudicial, “prejudice is presuned,
and the burden falls on the state to rebut the presunption of

harm ” Allen v. State, supra, 89 M. App. at 47 (footnote
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omtted). See Remmer v. United States, 347 U.S. 227, 229 (1954)
("I'n a crimnal case, any private comunication, contact, or
tanpering, directly or indirectly, with a juror during a tria

about a matter pending before a jury is, for obvious reasons

deened presunptively prejudicial. . . . The presunption is not
concl usive, but the burden rests heavily upon the Government to
establish, after notice to and hearing of the defendant, that such
contact with the juror was harmess to the defendant."). “The
decision as to whether the State has nmet this burden is committed
to the trial court’s discretion, and . . . wll be reversed only
upon a finding of abuse of that discretion.” Allen v. State,
supra, 89 Ml. App. at 47.

The State argues that recent decisions of the Suprenme Court
and other federal courts establish that prejudice is no |onger
presuned in every instance of inproper jury contact. |ndeed, as
this Court noted i n Fades v. State, the Suprenme Court’s decisionin
Smith v. Phillips, 455 U.S. 209 (1982), “has cast sone doubt on
Remmer’s presunption of prejudice arising from any private
comuni cation with a juror about a matter pendi ng before the jury.”
75 Md. App. at 421. In Smith, the Suprenme Court refused to presune
prejudice in a state court nurder trial when during the trial a
sitting juror applied for a job as an investigator in the
prosecutor's office. The Court noted that “due process does not

require a new trial every tinme a juror has been placed in a
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potentially conprom sing situation.” Smith v. Phillips, supra, 455
U S at 217. Rather, “[d]ue process neans . . . a trial judge ever
wat chful to prevent prejudicial occurrences and to determ ne the
ef fect of such occurrences when they happen.” 1I1d. The court held
that a post-trial hearing conducted by the trial court, |ike the
one ordered in Remmer, was “sufficient to decide allegations of
juror partiality . . . .7 Id. at 218.

Despite the holding in Smith, this Court in Eades “assune[d]”
that the presunption of prejudice fromcontact with a juror during
trial, under Remmer, remained the |aw. 75 M. App. at 423.
Several years later, in Allen, we again favorably cited Remmer for
the proposition that prejudice to the defendant is to be presuned
when there has been an extrajudicial juror contact. Allen v.
State, supra, 89 MI. App. at 47. In the case at bar, the State
poi nts out that since Eades and Allen were deci ded, the presunption
has been further eroded by nore recent federal decisions. See
United States v. Olano, 507 U.S. 725, 739 (1993) (“a presunption of
prejudi ce as opposed to a specific analysis does not change the
ultimate inquiry: Did the intrusion [by a third party on the jury]
affect the jury’ s deliberations and thereby its verdict?”); United
States v. Sylvester, 143 F. 3d 923, 934 (5th Cr. 1998) ("the Remmer
presunpti on of prejudice cannot survive Phillips and Olano .
[Qnly when the court determnes that prejudice is Iikely should

the governnent be required to prove its absence. This rule
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conports wth our |ong-standing recognition of the trial court’s
consi derabl e discretion in investigating and resol ving charges of
jury tanpering”) (enphasis added).

Wil e t hese recent deci sions nake questionabl e the conti nuing
vitality of the Remmer presunption of prejudice, we need not decide
in the instant case whether presuned prejudice remains the proper
standard in Maryl and. Here, the trial <court exercised its
di scretion to deny the newtrial notion on a finding that the State
had rebutted any presuned prejudice to the appellant from the
| mpr oper contact.

The parties do not dispute that the contact between Pikul sk
and McDonal d was inproper. The contact was contrary to the trial
court's instructions tothe jurors forbidding themfrominteracting
with third parties during the trial. MDonald s initial contact
wi t h Pi kul ski was i nadvertent, but his subsequent contact with her,
i ncluding having lunch and discussing their personal I|ives, was
not. Wiile the trial court credited McDonal d's testinony that he
and Pi kul ski did not discuss the case, the fact that they continued
their contact beyond the brief comunication in which they realized
their predicanment suggests the potential for prejudice. |ndeed,
the appellant cites several cases in which courts found contacts
between jurors and wi tnesses prejudicial even in the absence of
evi dence that the contacts included discussions of the case. See

Turner v. Louisiana, supra, 379 U S. at 473 (“even if it could be
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assuned that the deputies never did discuss the case directly with
any menbers of the jury, it would be blinking reality not to
recognize the extreme prejudice inherent in this continual
associ ation throughout the trial between the jurors and these two
key witnesses for the prosecution.”); United States v. Marine, 84
F. Supp. 785, 787 (D. Del. 1949) (new trial warranted when juror
and prosecution witness ate lunch together during the trial, even
when it was uncertain that the two had di scussed the case); Miles
v. State, 261 Ala. 670, 675, 75 So.2d 479, 484 (Al a. 1954)
(defendant was entitled to a new trial “free from probability of
injury” after three police officers who were witnesses for the
prosecuti on acconpanied the jury to and from lunch during the
trial, even though there had been no discussion of the case);
Kelley v. State, 555 N E.2d 140, 142 (Ind. 1990) (error in failing
to grant notion for mstrial after it was discovered that a wi tness
for the prosecution had sat with three of the six jurors during a
| unch recess); Romo v. State, 500 P.2d 678, 680 (Wo. 1972)
(holding that the trial court should have granted the defendant’s
notion for mstrial after it was reveal ed that a police officer who
al so was a prosecution witness had sat wth several jurors during
a lunch break, even though the witness testified that he did not
di scuss the “business” of the case with the jurors).

As these cases recogni ze, however, when an inproper contact

has occurred, and when prejudice fromthe contact is presuned, the
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presunption is rebuttable. |Indeed, in Eades and Allen, this Court
concluded that “the inquiry of the trial court and the juror's
response thereto effectively overcanme the presunption operating in
[the] appellant’s favor.” Eades v. State, supra, (5 Ml. App. at
423-24. See Allen v. State, supra, 89 M. App. at 48.

In the case at bar, the trial court heard testinony from
Pi kul ski and McDonal d about their contact during the trial and on
the basis of that evidence nmade factual findings and ultimately
concluded that the State had shown by a preponderance of the
evidence that the inproper contact had not prejudiced the
appellant's right to a fair trial by an inpartial jury. [In other
words, the trial court found that assumng a presunption of
prejudice fromthe inproper contact, the State nmet its burden of
rebutting the presunption by showi ng that the contact did not harm
the appellant's due process rights. Qur review of the record
reveals that the trial court's factual findings concerning the
i ssue of prejudice were supported by conpetent evidence and were
not clearly erroneous; that its second-level factual finding that
t he appellant's due process rights were not harned by the contact
I i kewi se was supported by the evidence and was based i n reason; and
that its decision to exercise discretion to deny the appellant's
nmotion for new trial was sound and not abusi ve.

As we have noted, the trial court agreed with the appellant

that the inproper contact resulted in MDonald s having an
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"enhanced view of [Pikulski's] credibility." The trial court
concl uded, however, that given the appellant’'s theories of defense,
McDonal d's positive view of Pikulski's credibility was not harnful
to him on the contrary, it was helpful. The trial judge observed:
“"Not only did the defense not contradict Detective Pikulski's
testinmony, to the contrary, they enbraced it in an effort to
di scredit the testinony of one of the State's key w tnesses.”

The record supports this finding. As we noted above, the
appellant's primary defense theory was msidentification. The
State's star witness, Mchael O ark, was an eyewi tness to Dorsey's
murder and identified the appellant as being present with Barnett
at the scene. The defense sought to use Pikulski's testinony to
di scredit Cark by show ng that the version of events he told her
on the night of the shooting was at odds with several |Iater
versions he gave and with his trial testinony. In closing
argurment, in her effort to persuade the jury to reject Cark's
testinony, defense counsel urged the jury to accept Pikulski's
testinony as accurate and credi bl e:

Renmenber poor Detective Pikulski, who tried very very

hard to get as nuch out of Mchael O ark as she coul d and

M chael O ark sat on this stand and he told you that he

told Detective Pikulski that just after giving a forty-

five mnute interview with her, and a five page

statenment, that everything he had told her was wong.

That defies |ogic and comopn sense.

Detective Pikulski, I would suggest, 1s an experienced

honest person and testified truthfully and that [she had]
no motive, no motive whatsoever to be other than truthful
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to you. Had Mchael Cark told her that, she woul d have
told you that.

(Enmphasi s added.)

In Allen v. State, supra, We explained that “a trial court may
reasonably find that extrinsic evidence that actually assists a
defendant’s case is not prejudicial to him and, therefore, not
sufficient evidence upon which to direct a mstrial.” 89 M. App.
at 49. See, e.g., Carpenter v. United States, 475 A. 2d 369, 376
(D.C. App.1984); State v. 0lin, 103 Idaho 391, 399, 648 P.2d 203,
211 (1982); State v. Bonaparte, 222 Neb. 469, 472, 384 N. W 2d 304,
306 (1986). In Allen, brothers Peter and David Allen, along with
anot her co-defendant, were tried on drug kingpin distribution and
conspi racy charges. During jury deliberations, David Allen had
breakfast with a disnmi ssed alternate juror who then related to one
of the sitting jurors that David had adm tted selling drugs but had
denied selling themfor his brother and co-defendant, Peter. The
judge conducted a voir dire of the juror who received the ex parte
information. The defendants noved for a mstrial on the basis of
the i nproper juror conduct. The trial court denied the notion and
without informing the rest of the jury about the ex parte
comuni cations, instructed the jury to continue its deliberations.
The jury returned with a verdict that day, finding Peter and David
guilty on all counts, and their co-defendant not guilty on all

counts.
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On appeal, both brothers argued that the trial court had erred
in denying their notion for a mstrial. We affirned, holding,
inter alia, that the contact could not have prejudiced Peter
because the statenent nade to the sitting juror "excul pated rather
than incul pated [hin]." Allen v. State, supra, 89 Ml. App. at 49.°

By the sane token, in this case, MDonal d' s enhanced vi ew of
Pi kul ski's credibility likely would have positively i nfluenced his
vi ew of the defense's theory of the case. Pikulski's testinony was
that C ark give her a statenent explaining, inter alia, that he and
Dorsey had spent the afternoon of April 13, 2000, together, that
before the shooting they were on the street but not walking
together, and that when the two approached Dorsey, words were
spoken, but Cdark could not hear them There was no indication
fromPi kul ski that Cark told her or | ed her to think his statenent
was not an accurate version of the events. By contrast, dark
testified that he gave Pikulski a version of events that was
i naccurate, because he was scared and was hi gh on drugs, and that
after reciting the events, he told Pikulski his statenment was
i naccur at e.

The defense urged the jurors to believe Pikulski because

bel i eving her would | ead themto conclude that O ark sinply nade up

W al so found that under the "invited error doctrine," it
was not inproper for the trial court to deny David's notion for
mstrial and, in any event, the jury contact did not prejudice
him Allen v. State, supra, 89 Ml. App. at 46-47.
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different versions of the events of the night of the shooting

dependi ng upon what was expedient and helpful to him and that
t herefore nothing he said, including his in-court testinony, could
be believed. Thus, it was reasonable for the trial court to
concl ude that, to the extent the jurors found Pi kul ski credible, it
was nore likely they would find the State's star w tness not
credi bl e, and hence nore likely that they would find the appel | ant
not guilty.

As we have explained, the trial court also rejected the
appel l ant's argunent t hat McDonald's positive credibility
assessnent of Pikulski based on their inproper contact had
prejudiced himby in turn enhancing his view of the entire police
departnent. The court reasoned that the nere fact that MDonal d
may have been nore inclined to believe Pi kul ski after spending tine
with her at the religious retreat did not reasonably support a
finding that he woul d favor the police force's version of howtheir
i nvestigation was conducted over the appellant's. As the court
poi nted out, there was nothing about the nature of the contact
bet ween Pi kul ski and McDonal d that woul d have | ed McDonald to view
Pi kul ski as a representative of the entire police force or to
generalize his view of her character to the police force as a
whol e. This reasoning is sound and supported by | ogic.

In addition, the appellant's argunent is belied by the

strategy he followed at trial. As noted above, the defense urged
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the jurors to believe Pikulski's testinony, apparently w thout any
concern that their doing so would have the "spillover" effect of
making the police force's version of the investigation nore
bel i evabl e than the appellant's version. The defense woul d not
have adopted a strategy to tout Pikulski's credibility to the jury
if the strategy was likely to harm its "sloppy police
I nvestigation"” defense theory.

The trial court found no nerit in the appellant's argunent
that Pikulski's remark to McDonald that "you're one of the ones
that convicted hint could have influenced himto think he (the
appel lant) was guilty of the crinmes charged. MDonal d' s testinony,
credited by the court, was that when he approached Pi kul ski at the
retreat and nentioned being a juror she did not seemto know, and
he did not believe she knew, what case he was serving in. That
being the case, there would be no reason for MDonald to have
t hought Pi kul ski's conment neant she thought, as the appell ant puts
it, that the appellant's "trial had finished and that she had
expected [hin] to be convicted.™

In this Court, the appellant asserts that the contact between
Pi kul ski and McDonal d was such t hat t hey formed a
"spiritual/religious bond" that caused MDonald to feel
consci ously or subconsciously, a "sense of loyalty" to Pikulski's
"side" of the case and that could have nmade him "fe[el]

unconfortabl e voting any way but 'guilty.""
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We note that the appellant did not present this argunent in
his notion for newtrial or during the June 20, 2001 hearing on the
notion. To the extent it was inplicit in his nore general argunent
about enhanced credibility, it also was inplicitly rejected by the
trial court.

Agai n, the defense theory of the case was based in part on
Pi kul ski's testinony; therefore, although Pikulski was called to
testify by the State, she was not a wtness tied strongly to one
"side" of the case. Mdreover, the trial court found fromconpetent
and material evidence that Pi kul ski did not conmuni cate to McDonal d
a belief that the appellant was guilty or an endorsenent of the
State's case.

Finally, we agree with the State that the appellant did not
preserve the argunent that the trial court should have granted him
a new trial to protect a positive public image for the crimna
justice system In his "Supplenmental Menorandum and Request to
Strike Testinmony," filed in the trial court on May 10, 2001, the
appel l ant cited two newspaper articles about the case. Then, at
the June 20, 2001 hearing on the notion for new trial, the
appel | ant suggested in argunent to the court that McDonal d may have
read the articles and, realizing that "there was essentially an
uproar over that type of contact during the course of trial between
an agent of the State and a juror,” may have "attenpt[ed] to

m nimze or disregard the comments by the detective.” At no point
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below did the appellant argue that public controversy or the

public's reaction over the contact between Pikul ski and MDonal d

warranted granting a newtrial. "Odinarily, the appellate court
will not decide any other issue unless it plainly appears by the
record to have been raised in or decided by the trial court."™ M.

Rul e 8-131(a); see Walker v. State, 338 MI. 253, 262 (1995).

Even if this issue had been rai sed bel ow, the appellant woul d
fare no better. To be sure, in a general sense, how the public
perceives the crimnal justice system affects whether defendants
receive fair and inpartial trials. See Young v. United States, 481
U S. 787, 811-12 (1987) (conduct of prosecutor) , Jackson v. State
364 Md. 192, 207 (2001) (sentencing). W are dealing in this
appeal with a particul ar defendant and a particular trial, however,
and the specific question whether an instance of inproper contact
between a witness for the State and a juror, during the trial, was
prej udici al .

Agai n, even assum ng prejudice fromthe inproper contact, it
was well within the discretion of the trial court to determne
whet her that prejudi ce was out wei ghed by countervailing evi dence of
| ack of prejudice. After hearing testinony from Pikul ski and
McDonal d and considering the argunents presented by the parties,
the trial court concluded that it was satisfied that the inproper
contact did not prejudice the appellant in his defense. W agree

with the State that the factual findings on which this decision was
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based were not clearly erroneous and were supported by conpetent
and material evidence. Accordingly, the trial court did not abuse
its discretion in denying the appellant's notion for newtrial.

II.

Alfred Smth was called to testify by the State. The
foll ow ng took place before he took the stand:

[ DEFENSE COUNSEL]: Your Honor, [the appellant] has a
fundamental right to confront the w tnesses that the
[S]tate intends to use against him in this crimnal
trial.

It is apparent that the [S]tate intends to use M.
Barnett against [the appellant] and it is apparent that
the [S]tate is attenpting to establish that M. Barnett’s
purported attenpt to purchase a handgun sonehow
inplicates [the appellant] in the nurder of Steven
Dorsey. That much we know.

* * * *

We cannot confront M. Barnett. It is essential for us
to be able to do that because, as | proffered to the
Court earlier, we have reason to believe, either, one,
that this attenpted purchase never occurred, or, two, if
there was an attenpt it was under circunstances that
Barnett was not notivated to then nurder Dorsey.

Not bei ng able to cross-exanm ne Barnett where the [ S]tate
is attenpting to use that irreparably prejudices the
trial in such a way that any attenpt to cure it through
l[imted [sic] instruction to the jury is unrealistic.

* * * *

THE COURT: Let ne see if | precisely understand the piece
of evidence we are tal king about because you say it is
bei ng of fered by way of notive.

As | understand what the [S]tate seeks to introduce
through this witness, M. Smith, is that the alleged co-
defendant [Barnett] approached M. Smith three days
before the shooting and asked to buy or offered to
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purchase a handgun or was |ooking to buy a handgun,
correct?

[ THE STATE]: Fromthe victim

THE COURT: Fromthe victimand that is overheard by M.
Sm t h.

[ THE STATE]: Absolutely.

THE COURT: And on the night in question, according to M.
Clark, the victimnakes a reference to | have that thing
you are | ooking for.

[ THE STATE]: Correct.

THE COURT: Now aside fromthose two statenents, when you
say notive do you intend to try and show evi dence that in
the interimhe had made statenents that he was mad t hat
the victim hadn’'t gotten the gun yet, or is it sinply
tryingtotie the statenent of the night in questioninto
the ot her statenent?

[ THE STATE]: It is to tie the statenent of the night in
question to the earlier statenent.

Your Honor, also to establish sort of a causation. It is
not clear -- it is not a hearsay statenent. W are not
offering it for the truth of the matter.

For all we know, it was very nuch in furtherance of the
conspiracy in the sense that the gun deal was just a ruse
to establish a contact with M. Dorsey.

M. Dorsey had no clue that his Iife was in jeopardy at
the tine that he encountered these two individuals.
Consi stent with that, Your Honor, the [SJtate’s position
is that the whol e gun deal could have been sinply a ruse
to establish a contact between them

It is our understanding that prior to that there had been
no contact. That was the only basis for the contact
between M. Dorsey and M. Barnett prior to that. They
didn't know each ot her.

THE COURT: [Defense counsel], it seens to ne that |

return to what is inportant here is whether or not the
statenent that was nmade three days earlier by M. Barnett
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to M. Dorsey that he wanted to purchase this gun which
in turn explains the statement that M. Dorsey nmade the
night in question that he had that thing that you are
| ooki ng for, without regard to whet her the statenment nade
three days earlier was true at the tinme that M. Barnett
made it, maybe it was just a ruse to establish sone
contact and maybe he didn't really want the gun.

Whet her he wanted the gun or not is not what is rel evant
or inmportant here. It is the fact that he had approached
Dorsey about wanting a gun and then three days later
Dorsey makes reference to that earlier conversation

Your right to confrontation is [p]reserved to the extent
that at | east you are able to exam ne the witness on the
stand about whether or not the statenent was nmade. That
preserves the right to confrontation and it is not
hearsay for the purpose [f]or which it is offered so |
don’t really have to reach or decide [if] that was in the
furtherance of conspiracy although based upon the facts
| have heard you could I think arguably nmake an ar gunent
that it is.

As | hear the proffer, it appears tone it is not hearsay
inthe first instance so | overrule the objection and the

objection is noted and preserved for the record. You
have all your argunents preserved to you.

* * * *

[ DEFENSE COUNSEL]: | [an] not making any further
argunent. | amasking for a curative instruction to the
extent that it is being offered not for its truth. I
think we are entitled to that curative instruction.

THE COURT: Any objection?

[ THE STATE]: No.

THE COURT: Ckay, | will do it.

The State proceeded with its direct exam nation of Smth. The

foll owi ng transpired

[ THE STATE]: \When if ever did you see [Barnett] wth
St even Dorsey?
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*x * * % %

[SMTH: | seen himlike three days before.
[ THE STATE]: Wth Steven Dorsey?
[SMTH: He wasn't with himbut he came to talk to him

[ THE STATE]: Were they occupying the sanme space and
cl ose enough to talk to each other?

[SMTH : Yes.
[ THE STATE]: Do you know what they were tal king about?
[SMTH : Yes.

[ THE STATE]: What if anything did M. Barnett inquire
concerning M. Dorsey?

[ DEFENSE COUNSEL]: (bj ecti on.

THE COURT: Overrul ed.

[SMTH|: He was trying to buy a gun.

THE COURT: Ladies and gentlenen, let ne tell you with

respect to that particular statenment, | amadmtting it

for the purpose of -- | amletting the witness testify

that the individual made that statenment without regardto

whether it was true or not -- without regard, in other

words, to whether he really wanted a gun or not but that

he made the statenment that he was | ooking for a gun.

It is offered to showthat the statenent was made w t hout

regard to whether it was a true statenent at the tine it

was made.

The appellant contends that the trial court erred in
permtting Smith to testify that three days before the shooting
Barnett approached Dorsey and made an inquiry about purchasing a

gun fromhim
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Al t hough t he appel | ant conplains that the trial court's ruling
that Barnett's inquiry was not hearsay because it was not offered
to prove the truth of the matter asserted was in error, he does not
argue the point. Rather, he argues that Smith' s testinony about
Barnett's inquiry was irrelevant, and that any relevance it did
have was out wei ghed by its prejudicial effect; therefore, it should
have been excluded. Specifically, he maintains that because there
was no evidence that he was present during the exchange between
Dorsey and Barnett three days before the shooting, or that he had
any know edge of it, the exchange was irrel evant because it did not
tend to show that he (the appellant) was present with Barnett at

the tinme of the shooting. He further argues that to the extent the

exchange established a notive for Barnett to kill Dorsey, it was
prejudicial because its effect "was . . . to carry over to [the
appellant] as an inplicit guilt by association." Finally, the

appel | ant argues that the court's instruction was insufficient to
cure the "manifest" prejudice the evidence caused.

The State counters that the appellant waived this issue for
appeal because he did not argue with specificity the grounds for
his objection at trial; and, even assum ng the i ssue was preserved
for review, the trial court properly admtted as relevant non-
hearsay Smith's testinony about the words he heard Barnett say to
Dorsey three days before the shooting. The State maintains that

Smith's testinony was offered not to show the truth of Barnett's
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words (that he wanted to buy a gun from Dorsey), but to show that
Barnett and Dorsey had had sonme contact prior to the shooting and
to explain what Dorsey night have neant when, right before the
shooting, he said to Barnett, "I still got that for you." The
State argues that the evidence was relevant to its theory that the
appel | ant had ai ded and abetted Barnett in the comm ssion of the
crinmes against Dorsey, and that, rather than *“constituting an
unfair spillover effect to [the appellant], the evidence was
equally probative as to him” and was not unduly prejudicial.S?
Therefore, the trial court properly exercised its discretion to
admt the evidence.

W reject the State's |ack of preservation argunent. "It is
wel | -settled that when specific grounds are given at trial for an
obj ection, the party objecting will be held to those grounds and
ordinarily waives any grounds not specified that are |ater raised
on appeal.” Klauenberg v. State, 355 M. 528, 541 (1999).
Adm ttedly, the appellant’s argunent in response to the State’s
proffer focused on his right of confrontation.” The argunent he

makes on appeal, that the evidence was irrelevant, was part of his

®'n addition, the State argued at trial that the statenents
were relevant to the conspiracy charge against the appellant, for
whi ch he was | ater found not guilty.

‘The appell ant al so argued that the statements were hearsay
that were not adm ssible under MI. Rule 5-803(a)(5), which does
not exclude as hearsay statenments by a party’s co-conspirator
during and in furtherance of a conspiracy. The trial court
declined to reach this issue.
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confrontation argunent, however. The appellant told the trial
court he was objecting to the use of the evidence to inplicate him
because “we have reason to believe, either, one, that this
attenpted purchase never occurred or, two, if there was an attenpt
it was under circunstances that Barnett was not notivated to then
murder Dorsey.” At the heart of the appellant’s argunent about
needing to confront Barnett was the notion that if he could
qguestion Barnett, he could show that he (the appellant) was not
involved in the nurder and that any evidence about Barnett's
notivations was irrelevant to the issue of the appellant's
participation in the crines.

W reject the appellant's argunent on its nerits, however.
Rel evant evidence is “evidence having any tendency to make the
exi stence of any fact that is of consequence to the determ nation
of the action more probable or less probable than it would be
wi thout the evidence.” Ml. Rule 5-401 (enphasis added). See
Dorsey v. State, 276 M. 638, 643 (1976) (“The real test of
adm ssibility of evidence in a crimnal case is ‘the connection of
the fact proved with the of fense charged, as evidence which has a
natural tendency to establish the fact at issue.’”) (citing MacEwan
v. State, 194 Md. 492, 501 (1950)). Rulings on the adm ssibility
of evidence, including relevancy determ nations, are within the
sound discretion of the trial court and will not be disturbed on

appeal absent a cl ear abuse of discretion. Wwhite v. State, 324 M.
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626, 637 (1991). Odinarily, relevant evidence is adm ssi ble. M.
Rul e 5-402. It is within the discretion of the trial court to
deci de whether relevant evidence should not be admtted because
"its probative value is substantially outweighed by the danger of
unfair prejudice . . . ." M. Rule 5-403. See also Sowell v.
State, 122 Md. App. 222, 228 (1998), arff’d on other grounds, 353
Mi. 713 (1999).

The trial court properly determ ned that Barnett's inquiry to
Dor sey, spoken in Smth's presence three days before the shooti ng,
was not hearsay, because it was not offered to prove the truth of
the matter asserted, that is, that Barnett in fact wanted to
purchase a gun fromDorsey. Rather, the words were offered to show
a connection between Barnett and Dorsey -- that they had had a
conversation three days before the shooting and that from what
Barnett said, Dorsey woul d have t hought Barnett wanted to buy a gun
fromhim The words tended to prove the existence of a connection
between Barnett and Dorsey, and to explain why, in response to
Barnett's comrent just before the shooting, "Just the nigger |'m

| ooking for," Dorsey said, "I still got that for you."

The evidence was relevant to show it was nore probable than
not that Barnett and Dorsey had had contact before the shooting and
Dorsey woul d have thought Barnett was |ooking for him A pre-

exi sting connection between Barnett and Dorsey was of consequence

in the case agai nst the appellant regardl ess of whether there al so
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was evi dence that the appellant knew about it. There was evi dence
connecting the appellant to Barnett and, as we shall explain,
tending to show that the appellant was present and aiding and
abetting Barnett in the comm ssion of the shooting. Accordingly,
evi dence tending to explain Barnett's presence at the scene and his
prior relationship to Dorsey also was relevant to whether the
appel lant sinply was present at the scene or was participating as
an ai der or abettor.

Moreover, as stated above, it was within the trial court’s
di scretion to determ ne whet her the probative val ue of the evidence
woul d be substantial |l y out wei ghed by the danger of unfair prejudice
to the appellant. In ruling the evidence adm ssible, the tria
court noted that the appellant would be permtted to exam ne Smth
about whether the statenent in fact was nmade; and at the defense's
request, the trial court gave a curative instruction limting the
use of the evidence.® The trial court did not abuse its discretion
inruling, inplicitly, that the probative val ue of the evidence of
Barnett's statenment was not substantially outwei ghed by the danger
of unfair prejudicial effect.

III.

8 The appellant did not object to the contents of the
curative instruction or ask the court to expound further.
Accordingly, the appellant did not preserve his argunment that the
curative instruction "had little success in renedying the error."
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The appellant next contends that the notion court erred in
denying his notion to suppress Cark's extrajudicial and in-court
identifications of him According to the appellant, the procedure
used by the police in procuring the extrajudicial identification
was i nperm ssibly suggestive, in part because he was the only
person who appeared in both a photographic array and |ineup
presented to Clark. Mreover, he argues that the State failed to
overcone the presunption in favor of excluding overly suggestive
identification evidence by denonstrating that the identification
was reliable. The appellant nmaintains that the in-court
identification was tainted by the extrajudicial identification.

The State responds that the extrajudicial identification
procedure used by the police was not inperm ssibly suggestive and,
evenif it was, Cark's identification was sufficiently reliableto
warrant the denial of the appellant's notion to suppress.

“Due process protects the accused agai nst the introduction of
evi dence of, or tainted by, unreliable pretrial identifications
obt ai ned t hrough unnecessarily suggestive procedures.” McDuffie v.
State, 115 Md. App. 359, 366 (1997) (citing Moore v. Illinois, 434
U S. 220, 227 (1977)). Maryland case | aw establishes a two-prong
test for resolving challenges to extrajudicial identifications.
McDuffie v. State, supra, 115 Md. App. at 366. First, the defense
bears the initial burden of showing that the “the identification

procedures was i nperm ssi bly suggestive.” Id. See Jones v. State
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310 Md. 569, 577, vacated and remanded on other grounds, 486 U.S.
1050 (1987); Brockington v. State, 85 MI. App. 165, 172 (1990).

“I'f the out-of-court identification was not nade under
suggestive circunstances, the due process inquiry ends: both
judicial and extrajudicial identification evidence is adm ssible.”
Jones v. State, supra, 310 Md. at 577 (citing Webster v. State, 299
M. 581, 620 (1984) (determnation that lineup was in no way
suggestive is dispositive of due process clain).

If the defendant denonstrates that the identification was
“tai nted by suggestiveness,” Jones v. State, supra, 310 Ml. at 577,
the State then bears the burden of proving “by cl ear and convi nci ng
evi dence, the existence of reliability in the identification that
outwei ghs the corrupting effect of the suggestive procedure.”
Thomas v. State, 139 M. App. 188, 208 (2001), aff’d on other
grounds, 369 Ml. 202 (2002). The following factors are relevant to
whet her, under the totality of the circunstances, t he
i dentification was reliable:

the opportunity of the witness to view the crimnal at

the tinme of the crine, the witness’ degree of attention,

the accuracy of the witness’ prior description of the

crimnal, the level of certainty denonstrated by the

wtness at the confrontation, and the length of tine

between the crine and the confrontation.
Neil v. Biggers, 409 U.S. 188, 199-200 (1972). See Jones v. State,
supra, 310 MJd. at 578; webster v. State, supra, 299 Ml. at 607,
Thomas v. State, supra, 139 MI. App. at 210; Loud v. State, 63 M.

App. 702, 706 (1985).
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An inquiry into reliability “is the linchpin in determ ning
the adm ssibility of identification testinony. . . .” Hopkins v.
Maryland, 352 Md. 146, 161 (1998) (citing Manson v. Brathwaite, 432
U.S. 98, 114 (1977)). However,

not all inpermssibly suggestive procedures call for
exclusion, but only those inpermssibly suggestive
procedures that would actually give rise to a very
substantial likelihood of irreparable misidentification.
Until a defendant establishes i nperm ssive suggestiveness
in the first instance as a basis for presunptive
exclusion, therefore, a court does not even inquire, by

| ooking at the suggested reliability factors, into
whether the State is entitled to an exenption fromthat
presunptive exclusion. The reliability inquiry, in

short, is not an additional ground for exclusion but is,
rather, a limtation on exclusion.

Conyers v. State, 115 M. App. 114, 120, cert. denied and appeal
dismissed, 346 Md. 371 (1997) (enphasis added). |ndeed, the scope
of i dentification pr ocedur es constituting “i mperm ssi bl e
suggestiveness” is extrenely narrow
To do sonething inpermssibly suggestive is not to
pressure or browbeat a witness to make an identification
but only to feed the wtness clues as to which
identification to nake. THE SIN IS TO CONTAM NATE THE
TEST BY SLIPPING THE ANSWER TO THE TESTEE. Al other
inproprieties are beside the point.
Id. at 121 (enphasis in original).
In addition, as with all determnations of credibility, the
review ng court “extend[s] great deference to the fact finding of

the suppression hearing judge with respect to determning the

credibilities of contradicting witnesses and to weighing and
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determning first-level facts.” McDuffie v. State, supra, 115 M.
App. at 366 (citing Perkins v. State, 83 MI. App. 341, 346 (1990)).

On January 4, 5, and 8, 2001, the notion court held a hearing
on all pending notions, including the appellant’s notion to
suppress identification evidence. The notion court denied the
appellant's notion upon a finding that the procedure enpl oyed by
the police in obtaining the identification was not inpermssibly
suggesti ve.

The facts pertaining to the identification, as adduced at the
notion hearing, were essentially undisputed, and showed the
followng. On April 25, 2000, Detective Paula Ham || showed O ark
a photo array containing a picture of the appellant taken in June
of 1994. dark was unable to nake an identification fromthe photo
array. He testified at the notion hearing that he had been
uncertain about whether the appellant's picture was anong the
photos he viewed. Wth respect to photo nunber 3, which was that
of the appellant, Cark testified that he had thought that picture
"coul d be one of the people, but I didn't want to say yeah, that’s
himfor 100 percent and | didn't -- and | wasn’t 100 percent.”

Three nonths later, on July 13, 2000, dark was shown a
vi deot aped |ineup of several suspects, including the appellant.
The appellant was the only person whose picture appeared in the
photo array shown to Clark on April 25, 2000, and who also

participated in the lineup. At the request of defense counsel
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several adjustnments were made to the |ineup before it was shown to
Clark: all of the participants were made to wear baseball caps to
conceal their hair, were not permtted to wear white t-shirts, and
wer e vi deotaped so their shoes were not visible. Cark identified
the appellant from the |ineup. At the notion hearing, Cark
testified that he mnmade his Ilineup selection based on his
observations at the tine of the shooting and not based on anyt hi ng
conmuni cated to himby the police officers.

Inits witten opinion and order, the notion court found these
factors significant in denying the appellant’s notion to suppress:

The Court notes that the photographs of the Defendants
[referring to Barnett and the appellant] used in the

arrays were several vyears old. There is nothing
suggestive in the way the arrays were displayed to
M chael Cark by police officers. It is also significant

that Cark failed to identify either Defendant fromthe
arrays. Atime | apse of several nonths occurred between
Clark’s viewing of the photo arrays and the I|ine-ups.
The Court does not find that the display of the
phot ographs tainted the |ine-up proceedings.

The vi deot apes [of the |line-ups] and still photographs in
evidence allow the Court to evaluate the conposition of
the line-ups and the identification procedure conducted
by the State.

Wth regard to Defendant Jenkins, it is hard to envision
how the State could i nprove upon the conposition of the
line-up. There is nothing in the record to support a
concl usion that the |line-up was unnecessarily suggestive.
Al'l participants are simlar in appearance, simlarly
dressed and wearing identical caps to elimnate the
possibility that hairstyle would be used as the sole
i dentifying characteristic.

On appeal, the appellant argues that the fact that he was the

only suspect to appear in both the photo array and the |ineup
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“Iwhile not dispositive . . . 1s a factor in determning
suggestiveness.” See United States v. Briley, 726 F.2d 1301, 1306-
07 (8th Gir. 1984) (the fact that the appellant was the only person
to appear in both the photo spread and the |ine-up did not nmake t he
identification procedure per se suggestive. "This is but one
factor to consider.").

Wiile we agree that it was a factor, we also agree with the
nmotion court that under the totality of the circunstances, the
identification procedure in this case was not inpermssibly
suggestive. As the notion court explai ned, there was not hi ng about
the videotaped line-up that pointed to the appellant -- the
participants were nade to look as simlar to each other in
appear ance as possible. The only potentially suggestive feature --
that the appellant's |ikeness/presence was included in both the
photo array and the line-up, w thout any of the other participants
| i kewi se overl apping -- would only be suggestive if there were sone
reason for Clark to notice it. There was no evidence that he did
notice it, and the passage of several nonths between the
presentation of the photo array and the |Iine-up was such as to have
made it highly wunlikely that he would have noticed it.
Accordingly, the notion court did not err in ruling that the
appel | ant di d not sustain his burden of showi ng, by a preponderance
of the evidence, that the identification procedure used by the

police was unduly suggestive, and on that basis denying the
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appellant's notion to suppress Clark's extrajudicial and in-court
identifications.
IV.

The appel | ant contends that the sentencing court erred by not
nmerging his conviction for first degree assault on Clark into his
conviction for attenpted first degree nurder of Clark. He rests
his argunent on two Court of Appeals decisions: Dixon v. State,
364 M. 209 (2001), and williams v. State, 323 M. 312 (1991).

The State responds that the court properly inposed separate
sentences for the two convictions because for purposes of nerger
the type of first degree assault the appellant was convicted of is
not the sanme offense as attenpted first degree nurder.

The doctrine of merger arises in part fromthe Fifth Anendnent
double |jeopardy clause, which “prohibits both successive
prosecutions for the same offense as well as nultiple punishnment
for the offense.” Dixon v. State, supra, 364 Ml. at 236 (footnote
omtted) (citing Newton v. State, 280 Mi. 260, 262-63 (1973)). The
protections enbodied in the Fifth Arendnent apply to the states
t hrough the Fourteenth Anendnent. Dixon v. State, supra, 364 M.
at 236; Nightingale v. State, 312 Md. 699, 702 (1988), superseded
by statute as stated in Fisher v. State, 367 M. 218, 242 (2001).
Li kewi se, under Maryl and conmon | aw, “a defendant cannot be put in
jeopardy again for the sane offense — in jeopardy of being

convicted of a crinme for which he had been acquitted; in jeopardy
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of being tw ce convicted and puni shed for the sane crine.” Dixon
v. State, supra, 364 M. at 236 n.26 (citing State v. Griffiths,
338 Md. 485, 489 (1995)) (internal quotations omtted).

We apply the "required evidence test"” to determ ne whet her two
of fenses nerge for purposes of double jeopardy. Dixon v. State,
supra, 364 Md. at 236; Nightingale v. State, supra, 312 Md. at 703.
In Nightingale, the Court explained that test as foll ows:

| f each offense requires proof of a fact which the other

does not, the offenses are not the sane and do not nerge.

However, if only one offense requires proof of a fact

which the other does not, the offenses are deened the

sane, and separate sentences for each offense are

pr ohi bi t ed.

Nightingale v. State, supra, 312 M. at 703 (enphasis added)
(quoting Newton v. State, supra, 280 M. 260, 268 (1977)).° The
requi red evidence test applies equally to comon | aw and statutory
of f enses. Dixon v. State, supra, 364 M. at 237, williams v.
State, supra, 323 Ml. at 317.

In Maryland, nurder is a common |aw crinme that by statute is

divided into two degrees. Mitchell v. State, 363 M. 130, 146

°The "required evidence test" is derived fromthe Suprenme
Court’s decision in Blockburger v. United States, 284 U.S. 299,
304 (1932):

The applicable rule is that where the sane act or
transaction constitutes a violation of two distinct
statutory provisions, the test to be applied to
determ ne whet her there are two offenses or only one,
I s whet her each provision requires proof of a fact
whi ch the ot her does not.
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(2001); Gladden v. State, 273 M. 383, 402 (1974). First degree
murder is “[a]ll rmurder which shall be perpetrated by neans of
poi son, or lying inwait, or by any kind of wilful, deliberate, and
preneditated killing.” Md. Code (1957, 1996 Repl. Vol., 2000
Supp.), art. 27, section 407. As the Court of Appeals has
expl ai ned:

The principles of |aw applicable to determ ning whet her
a fel oni ous hom cide constitutes aw lful, deliberate and

preneditated nurder are well settled. For a killing to
be "wlful" there nust be a specific purpose and intent
to kill; to be "deliberate" there nust be a full and
consci ous know edge of the purpose to kill; and to be
"prenedi tated” the design to kill nust have preceded the
killing by an appreciable Iength of tine, that is, tine
enough to be deliberate. It is unnecessary that the

del i beration or preneditation shall have existed for any

particular length of time. Their existence is discerned

fromthe facts of the case.
Tichnell v. State, 287 M. 695, 717-18 (1980).

The crime of attenpt, which remains a common | aw of fense, is
"the intent to commt a crinme coupled with sone overt act beyond
nmere preparation in furtherance of the crine.” Hardy v. State, 301
Md. 124, 138-39 (1984). See Lightfoot v. State, 278 M. 231, 237
(1978). The crine of attenpt “is an adjunct crine . . . applicable
to any existing crinme, statutory or common | aw.” Hardy v. State,
supra, 301 Md. at 139.

Thus, to be convicted of the crine of attenpted first degree
mur der, an accused nust be found to have attenpted to commt first

degree nmurder with the requisite intent required for conviction of

first degree murder. "If the evidence satisfied the fact finder by

- 49-



proof beyond a reasonabl e doubt that the conduct of the defendant
falls within the proscribed conduct in the statute | abel ed as first
degree nurder that did not result in death of the victim then the
crime of attenpted nurder in the first degree has been
established.” Hardy v. State, supra, 301 Ml. at 139-140 (enphasis
added) .

First degree assault is made punishable by Ml. Code (1957,
1996 Repl. Vol., 2000 Supp.) article 27, section 12A-1. Thi s
section provides two nodalities of first degree assault:

(a) Serious physical injury; use of a firearm — (1) A

person may not intentionally cause or attenpt to cause

serious physical injury to another.

(2) A person may not conmt an assault with a firearm

In Dixon v. State, the Court of Appeals held that under the
"required evidence test,"” first degree assault of the (a)(1)
nodal ity nerges into attenpted voluntary mansl aughter. The Court
reasoned that the intent to kill required for a conviction for
attenpted vol untary mansl aught er

envelops the intent to do serious physical injury.

Therefore, there is nothing required by nodality (a)(1)

of the first degree assault statute that is not also

required by attenpted voluntary nmanslaughter; the

evidence required to show an attenpt to kill would
denonstrate causing, or attenpting to cause, a serious
physi cal injury.
364 Md. at 240 (enphasis added). The Court further held that first
degree assault of the (a)(2) nodality does not nmerge with attenpted

vol untary mansl aughter, however, because use of a firearmis an
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element of that offense not required for attenpted voluntary
mansl aught er, as mansl aughter "' may be attenpted by nodalities or
with instrunentalities other than a firearm. . . .'" Dixon v.
State, supra, 364 MI. at 241 (quoting Dixon v State, 133 M. App.
325, 345 (2000)). Accordingly, first degree assault of the (a)(1)
nodality is a lesser included offense of attenpted voluntary
mans| aughter while first degree assault of the (a)(2) nodality is
not. Because the Court in Dixon could not determ ne which of the
first degree assault nodalities the defendant had been convicted
of, it resolved the anbiguity in his favor and nerged the
convi cti ons.

In this case, the record nmakes plain that the jury found the
appel l ant guilty under the (a)(2) nodality of first degree assault.
The trial court instructed the jury as foll ows:

An assault in the first degree is actually a higher form

of assault in the second degree so let ne first explain

to you what assault in the second degree is. Assault in

the second degree is an attenpt to cause physical harm

In order to convict the defendant of assault, and this is

assault in the second degree, the State nust prove that

t he defendant actually tried to cause i nmedi ate physica

harm to Mchael Cdark, that the defendant intended to

bring about physical harm and that the defendant’s

actions were not consented to by Mchael dark

Now in order to find assault in the first degree, the

State woul d have to prove all of the el enents of assault

in the second degree and must also prove that the

defendant used a firearm to commit assault in the second
degree.

-51-



(Enphasi s added.) Accordingly, the jury nmust have found that the
appel l ant used a firearmin the conm ssion of the assault agai nst
C ark.

Use of a firearm a required elenment of first degree assault
of the (a)(2) nodality, is not a required elenment of attenpted
first degree nurder. Li kewi se, because attenpted first degree
nmur der contains the el enents of preneditation and deliberation, see
williams v. State, supra, 323 Ml. at 320, that offense has required
el ements not found in first degree assault of either nodality.
Thus, under the required evidence test, the appellant’s conviction
for first degree assault does not nerge with his conviction for
attenpted first degree nurder

The required evidence test is not the exclusive standard in
Maryl and for determ ni ng whet her two of f enses based on t he sanme act
or acts should nerge. See Williams v. State, supra, 323 M. at
320; white v. State, 318 Md. 740, 744 (1990), superseded by statute
as stated in Fisher v. State, 367 M. 218, 242 (2001). \Wen a
strict application of the required evidence test does not result in
the nerger of two offenses, courts in Maryland “have applied as a
principle of statutory construction the rule of Ilenity, which
provi des that doubt or anbiguity as to whether the legislature
intended that there be nultiple punishnments for the sane act or
transaction will be resolved against turning a single transaction

into nultiple offenses.” williams v. State, supra, 323 Ml. at 321
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(quoting white v. State, supra, 318 Ml. at 744 (internal quotation
marks omtted)(quoting Simpson v. United States, 435 U S. 6, 15
(1978))). The rule of lenity is intended to prevent courts from
“interpreting a . . . crimnal statute so as to increase the
penalty that it places on an individual when such an interpretation
can be based on no nore than a guess as to what [the |egislature]
intended.” Holbrook v. State, 364 Ml. 354, 373 (2001) (alterations
in original) (quoting Monoker v. State, 321 M. 214, 222 (1990)).

As with the required evidence test, the rule of lenity is
appl i cabl e when both crinmes are statutory, or when one offense is
statutory and the other is a conmon | aw crinme. Holbrook v. State,
supra, 364 M. at 373; Monoker v. State, supra, 321 M. at 223.
Unlike the required evidence test, in which the |esser included
of fense nerges into the greater offense, under the rule of lenity
“there is a nerger of penalties, not offenses, and the |esser
penalty generally nerges into the greater penalty.” Dixon V.
State, supra, 364 Md. at 250 (internal quotations omtted) (citing
Spitzinger v. State, 340 M. 114, 125 (1995)).

In williams v. State, supra, the Court held that under the
rule of lenity, the defendant's two convictions for attenpted first
degree murder nmerged with his two convictions for assault wth
intent to nurder. The defendant's convictions arose out of the
same acts: his drenching two victinms with gasoline and setting

themon fire. The Court reasoned that under the required evidence

-53-



test, the offenses did not nerge because attenpted first degree
murder required proof of preneditation and deliberation, which
assault with intent to murder did not, and assault with intent to
mur der required proof of an assault, which attenpted first degree
murder did not. williams v. State, supra, 323 M. at 319-20. The
Court concl uded, however, that nerger was required under the rule
of lenity because the convictions arose out of the same acts and
there was no suggestion “in either statutory provisions or
| egislative history or the Court’s opinions, that one of the

purposes in establishing the offense of assault with intent to

murder was to conpound the punishment for attenpted murder.” Id.
at 322-23.
In this case, like in williams, the appellant's attenpted

first degree nurder conviction and first degree assault conviction
arose out of the sane acts: his firing a handgun at Cark as C ark
retreated fromthe scene. Wile we di sagree, as we have expl ai ned,
with the appellant's assertion that the offenses nerge under the
"required evidence test," we conclude that the sentences should
have been merged under the rule of lenity.

First degree assault of the (a)(2) nodality is an attenpt to
cause, or actually causing, physical harmto another by use of a
firearm See Lamb v. State, 93 M. App. 422, 428-29 (1992)
(holding that wunder Maryland comon law, an "assault" is an

attenpted battery, an actual battery, or a conbination of the two).
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Like first degree assault of the (a)(1) nodality, it is an
aggravated form of second degree, i.e., common |aw, assault. The
aggravating factor in the (a)(1l) nodality is the intent to cause
(or attenpt to cause) serious physical injury; the aggravating
factor inthe (a)(2) nodality is the use of a firearm-- fromwhich
an intent to cause serious physical injury can be inferred.

Here, the appellant was convicted of first degree assault for
intentionally attenpting to cause physical harmto Cark with a
firearm Attenpted first degree nurder, as we have explained, is
an attenmpt to conmmt a wllful, deliberate, and preneditated
killing. The appellant was convicted of attenpted first degree
nmur der for attenpting to willfully, del i berately, and
preneditatedly kill Cark with a firearm by nmeans of the identi cal
conduct constituting the first degree assault. Thus, on the facts
in evidence and the instructions given by the trial court, the jury
must have found that in firing at Cark the appellant was
attenpting to kill him (wllfully, deliberately, and wth
prenedi tation) and was attenpting to cause himphysical harmw th
afirearm It cutstoo fine to say that, on the sane set of facts,
in a single transaction, the General Assenbly intended separate
puni shnent s. Accordingly, under the rule of lenity, the
appel lant's sentence for first degree assault should have nerged
with his sentence for attenpted first degree nurder.

V.
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Finally, the appellant contends that the evidence was
insufficient to support his convictions. He argues that “the
record is sinply devoid of reliable evidence to establish that [the
appel lant] was present at the tine of the offense.” According to
t he appellant, not only was Clark’s identification of himrendered
“questionable” by dark’s admtted drug use the day of the shooti ng
and his later inability to pick the appellant's photograph out of
an array but also the defense presented evidence that proved that
the appellant was not present at the scene on the night of the
mur der .

The appellant further argues that even assumng the jury
reasonably could have concluded from the evidence that he was
present at the time of the shooting, there was “a dearth of
evi dence that he engaged in any crimnal behavior." According to
t he appell ant, the evidence adduced at trial merely showed that he
was an innocent bystander, not that he was a participant in the
comm ssion of the crines. Related to this argunent, the appellant
asserts that there was no evidence that he knew Cark would be
present that night, and “[t]hus, there sinply [was] no evi dence of
a preneditated intent to kill him?”

The State responds that there was sufficient evidence to
establish the appellant’s presence at the scene on the night of the
shooting; that the appellant’s claimthat Cark’ s identification

was not reliable is msplaced, as determ nations as to the weight
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of the evidence and credibility of wtnesses are properly left to
the trier of fact; that the argunent is without nerit in any event
as the evidence established that Cark's identification was
reliable; and that there was sufficient evidence from which a
rational trier of fact could find that the appellant partici pated
in the comm ssion of each of the crines for which he was ultimately
convi ct ed.

The standard by which an appellate court reviews a chall enge
to the sufficiency of the evidence is “whether, after viewi ng the
evidence in the light nost favorable to the prosecution, any
rational trier of fact could have found the essential elenents of
the crinme beyond a reasonable doubt.” Jackson v. Virginia, 443
U S 307, 319 (1979) (enphasis in original). Accord McMillian v.
State, 325 MJ. 272, 289-90 (1992); webber v. State, 320 M. 238,
247-48 (1990); Thomas v. State, 143 Md. App. 97, 121, cert. denied,
2002 Md. LEXIS 486 (M. June 21, 2002). In considering the
evidence in the record, the question is not “whether the evidence
should have Or probably would have persuaded the majority of fact
finders but only whether it possibly could have persuaded any
rational fact finder.” Fraiden v. State, 85 M. App. 231, 241
(1991) (enphasis in original). See also Thomas v. State, supra,
143 Md. App. at 121.

In addition, in perform ng our review of the evidence, we nust

be “m ndful of the respective roles of the court and the jury; it
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is the jury's task, not the court’s, to neasure the weight of
evidence and to judge the credibility of witnesses.” Dawson v.
State, 329 Md. 275, 281 (1993). See McMillian v. State, supra, 325
Md. at 290. Indeed, the finder of fact, the jury in the instant
case, is vested with the authority to “accept that evidence which
it believe[s] and reject that which it d[oes] not.” Muir v. State,
64 Mi. App. 648, 654 (1985), arff’d, 308 Mi. 208 (1986).

The record discloses sufficient evidence to support the
appellant's convictions. Wth respect to appellant's contention
that there was insufficient evidence for the jury to find he was
present at the scene on the night in question, it is well
established that the testinony of a single eyewitness 1is
sufficient. See Branch v. State, 305 Md. 177, 183 (1986); Braxton
v. State, 123 M. App. 599, 671 (1998). Clark positively
identified the appellant in court and in a lineup as the second
i ndi vi dual present at the shooting. Cark provided the police with
a description of the suspect inmmediately follow ng the shooting.
The description was consistent with the appellant's physical
features. Wthout nore, Clark’s testinony was sufficient to permt
a reasonable fact-finder to find that the appell ant was present on
the night of the shooting. The appellant's argunent that Cark’s
identification testinony and evidence were unreliable goes to
wei ght and credibility, which, as stated above, were for the jury,

not this Court, to decide.
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Wth respect to whether the evidence was sufficient to
establish beyond a reasonable doubt the appellant's crim nal
agency, we will consider each of the crines in turn. As not ed
above, the appellant was convicted as an aider and abettor to
Barnett on charges of second degree murder and unlawful use of a
handgun. The trial court instructed the jury that to convict the
appel | ant of aiding and abetting, it had to find that the State had
proved that the appellant had furthered the comm ssion of the
crinmes “by know ngly associating with the crimnal venture with the
intent to help commt the crinme, by being present when the crine
[was] commtted and by seeki ng sone act to nake the crine succeed.”
It further instructed the jury that toreturnwth a guilty verdi ct
on those two counts, it had to find that the appell ant “was present
when the crinme was commtted and that [he] wllfully participated
with the intent to nake the crime succeed.” “[P]resence need not
al ways be an actual inmedi ate standing by, within sight or hearing
of the fact; but there may be al so a constructive presence, as when
one commts a robbery or nmurder and anot her keeps watch or guard at
sonme conveni ent distance.” State v. Williamson, 282 M. 100, 103
(1978) (enphasis in original).

There was anple evidence introduced at trial from which a
reasonabl e fact finder could conclude that the appell ant ai ded and

abetted Barnett in the comm ssion of the crines agai nst Dorsey, and
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that he commtted attenpted first degree nmurder and first degree
assault against Clark as a principal in the first degree.

Clark testified that on the night of the shooting, he and

Dorsey were wal king up Douglas Street “turning on to Spring” when
he saw t he appel | ant and Barnett “[c]om ng off of Lynnore,” farther
up Spring Street. He explained that “when we kept wal ki ng,
t hey kept wal king towards us. They crossed over in the mddle of
the street, and [Barnett] said [to Dorsey], ‘Just the nigger |I'm
| ooking for,”” to which Dorsey responded, “lI still got that for
you,” with “a smle on his face.” No nore words were exchanged.

According to Cark, Barnett and the appellant “wal ked past

[Clark and Dorsey]. . . . [Barnett] stopped behind [Cdark and
Dorsey] like right here by the fence.” The appel |l ant *“stopped
ri ght here about the car -- there was a car parked right here. He

was st andi ng there and kept hol di ng his head down and woul dn’t | ook
at us in the eye, . . .” (Cark stated that he knew Barnett had
st opped behind him because “I [was] |ooking behind nme, too.”
Clark went on to say that he and Dorsey “were both | ooki ng behind
us, and [C ark saw Barnett] start[] to reach [into his waistband].”
As Barnett started shooting, Cark and Dorsey “started to run.”
Bul l et fragnments and spent shell casings were found at the

scene. Ballistics evidence showed that seven of the casings cane

from a .32 mllimeter handgun |ater recovered from Barnett’'s
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residence. Three bullet fragnments fromthe sane .32 mllineter gun
were recovered from Dorsey’s body and cl ot hi ng.

Seven additional shell casings froma nine mllinmeter handgun
al so were found at the scene: three in the vicinity of Dorsey’s
body and four in the area to which Cark fled when the shooting
started. The nine mIllineter handgun | ater was recovered fromthe
trunk of a vehicle belonging to Oskalia Barnes, the boyfriend of
the appellant's sister. Barnes testified that sonetine in June of
2000, the appellant had given himthe nine mllinmeter handgun to
hol d, stating that “Black” {Barnett} was in trouble.

It is well established that “proof of guilt based in whole or
in part on circunstantial evidence is no different from proof of
guilt based on direct eyew tness accounts.” Eiland v. State, 92
Ml. App. 56, 67 (1992), rev’d on other grounds sub nom., Tyler v.
State, 330 Md. 261 (1993). Although there was no direct evidence
that the appellant fired either of the weapons recovered in
connection with these crines, there was anple circunstanti al
evidence to permt the rational inference that the appellant was a
willing participant who acted with the intent to nake the crines
succeed and the further rational inference that he participated as
a shooter.

Logically, it is wunlikely that Barnett fired two guns
simul taneously at the fleeing victins. Cark testified that he and

Dorsey ran in separate directions when the shooting started. The
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bal li stics evidence showed that shots from the two handguns were
fired in opposing directions. Thus, there was evidence fromwhich
reasonabl e jurors could find that the appellant participated as a
principal .

Li kewi se, the evidence was sufficient for a reasonable fact-
finder to conclude that the appellant conmitted the crines of
attenpted first degree nmurder and first degree assault against
Clark. As stated above, the trial court instructed the jury that
in order to find the appellant guilty of first degree assault, it
had to find that the State had proven that the appellant intended
and “actually tried to cause immediate [nonconsensual] physica
harmto Mchael Cdark,” and that he had used a firearmto conmt
the assault. See article 27, section 12A-1. Even in the absence
of direct eyewitness evidence that the appellant fired the nine
mllinmeter gun, the circunstantial evidence adduced supported the
State’s theory that the appellant shot at Cark with the nine
mllinmeter gun as he was retreating by showi ng both the intent and
the actual attenpt to cause Cark i mredi ate physical harm

The evidence also was sufficient to support the appellant’s
conviction for attenpted first degree nurder of Clark. The trial
court properly instructed the jury that first degree nurder is the
intentional killing of another person with willful deliberation and
prenmedi tation. The court went onto instruct that to find that the

appel l ant attempted to conmt first degree nmurder, the jury woul d
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have to find that he mnade “a substantial step beyond the
preparation for the conm ssion of nmurder in the first degree.”

Contrary to the appellant’s argunent, the evidence did not
establish that he l|acked sufficient tine to form the requisite
preneditation to kill d ark. Prenmeditation does not require a
specific |lapse of tinme between the thought and the action. The
State need only show that there was “tinme enough to deliberate.”
Tichnell v. State, 287 M. 695, 717 (1980). In other words,
prenmeditation can be inferred "[i]f the killing results from a
choice nmade as the result of thought, however short the struggle
between the intention and the act.” I1d. at 718, In Tichnell,
evi dence that the defendant fired nultiple shots was sufficient to
establ i sh preneditati on and deliberation on his part. I1d. at 719.
See also Hunt v. State, 345 Md. 122, 161 (1997) (“the del ay between
firing a first and second shot is enough tine for reflection and
decisionto justify a finding of preneditation and deliberation.");
Robeson v. State, 39 Md. App. 365, 381 (1978) (“[T]he firing of two
shots separated by an interval of tinme, . . . has been held to be
sufficient evidence of deliberation and preneditation”), aff’d on
other grounds, 285 M. 498 (1979).

Here, the ballistics evidence showed that four shots fromthe
nine mllinmeter handgun were fired in the direction in which Cark
fled. Thus, a reasonable fact finder could have concl uded that

there was “tinme enough” for the appellant to preneditate and
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del i berate before firing the weapon nultiple tinmes. |In addition,
t he presence of the four spent casings provided sufficient evidence
that the appellant took a “substantial step beyond preparation

toward the comm ssion of nmurder in the first degree.”

SENTENCE VACATED AS TO FIRST DEGREE
ASSAULT CONVICTION. JUDGMENTS
OTHERWISE AFFIRMED. COSTS TO BE
PAID ONE-HALF BY THE APPELLANT AND
ONE-HALF BY MONTGOMERY COUNTY.
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