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The A, B, C's of Where We Are

This appeal is from a plaintiff's verdict in a Federal
Enpl oyers' Liability Act ("FELA") case. That statenent nay be
self-explanatory to the small handful of practitioners who | abor
regul arly, or even occasionally, in that very specialized vineyard.
One strongly suspects, however, that many who speak of FELA |aw
Wth breezy famliarity are only whistling past the graveyard. To
the nore nodest vast majority of the bar (and the bench), a FELA

case is essentially, if not totally, terra incognita.! For those

suddenly cast ashore on that exotic coast, it may be prudent
before plunging into the interior, to spend a few pages | ooking
about and getting one's bearings.
A A FELA Suit Is a Hybrid

The FELA law is a hybrid. It hovers anbivalently between
wor kers' conpensation |aw and the common |aw tort of negligence.

It is neither, but it partakes of characteristics of both.

!Si nce the Suprenme Court in Davis v. Baltinore & Chio Railroad
Co., 379 U.S. 671, 85 S. C. 636, 13 L. Ed. 2d 594 (1965), reversed
Baltinmore & Ohio Railroad Co. v. Davis, 235 Md. 568, 202 A 2d 348
(1964), on the issue of the sufficiency of the evidence of
negli gence to take a FELA case to the jury, only a scant handful of
reported Maryl and deci sions have even nentioned the FELA. Al nost
every one of those, noreover, has only had to deal with the FELA in
the nost oblique and passing of ways.

Most recently, Haischer v. CSX Transportation, Inc., 381 M.
119, 848 A 2d 620 (2004), affirmed in part and reversed in part the
decision of this Court in CSX Transportation, Inc. v. Haischer, 151
Md. App. 147, 824 A 2d 966 (2003). The primary issue in that case,
however, was the applicability of the collateral source rule, to
bar the adm ssibility of evidence, on the issue of danages, that
the plaintiff was receiving pension benefits fromthe railroad.
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The FELA was, fromits birth, a narrow solution to a narrow
problem The cause of action is very restrictive in its coverage,
in terms of both defendants and plaintiffs. The only possible
defendants are railroads engaged in interstate comerce. The only
possible plaintiffs are the enployees of those railroads who are
injured on the job. The very title of the | aw, Federal Enpl oyers
Liability Act, is confusingly overbroad. As Reginald Parker, "FELA

or Uniform Conpensation for All Wrkers," 18 Law and Cont enporary

Problens (Duke University School of Law, 1953) (hereinafter
"Parker") 208 n.3, pointed out:

The title of the FELA is nisleading. It is not a
"federal enployer" law but a [federal] |aw pertaining to
enployers; and it does not pertain to "enployers" as
such, either, because it nmerely applies to railroads.

(Enphasi s supplied).

The approach taken by Congress in 1906 and 1908 was, by
today's standards, strangely ad hoc, restricting the renedy to
rail road workers alone. In 1920, the Congress was simlarly ad hoc
in passing the Jones Act, now codified as 46 U S. C. 88 688 et.
seq., which gave to seanen in interstate comerce the sanme rights

given to railroad enployees by the FELA Kernan v. Anerican

Dredging Co., 355 U. S. 426, 429-33, 78 S. C. 394, 2 L. Ed. 2d 382

(1958). Oher long distance transportati on enpl oyees, apparently
because they were later to cone onto the field, such as airline
enpl oyees and interstate bus |ine enpl oyees were | eft uncovered by

the FELA or the Jones Act or any simlar act. Even railway express
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enpl oyees and Pul | man car porters, for reasons largely lost in the

m sts, were not covered. VWlls Fargo & Co. v. Taylor, 254 U S.

175, 41 S. C. 93, 65 L Ed. 205 (1920); Robinson v. Baltinore &

ORR Co., 237 U S. 84, 35 S. (. 491, 59 L. Ed. 849 (1915). The
FELA is, indeed, narrowin its focus.

The two-decade-long reform novenent that culmnated in the
passage by Congress of the first FELA in 1906 was concerned with a
type of social problemthat, in the imedi ately ensuing decades,
began to be addressed, at both state and federal |evels, by the
passage of workers' conpensation |laws. In 1906, however, workers'
conpensati on was not yet arealistically viable option. Parker, at
215, has expl ai ned:

To leave injured railway workers to state worknen's

conpensation ... was not possible in 1906 and 1908 when

but few states had worknen's conpensation | aws, whose
constitutional validity was consi dered dubi ous.

(Enphasi s supplied).

By contrast, Congress was already |ooking favorably on
wor kers' conpensation |aws by 1916, when it passed the Federal
Enpl oyees' Conpensation Act, 5 U.S.C. 88 751 et seq., and by 1927,
when it passed the Longshorenen's and Harbor Wrkers' Conpensation
Act, 33 U.S.C. 88 901 et seq., as bona fide workers' conpensation

st at ut es. See Cal beck v. Travelers lnsurance Co., 370 U. S. 114,

117-22, 82 S. Ct. 1196, 8 L. Ed. 2d 368 (1962); Stanley v. Western

Maryland Ry. Co., 301 Md. 204, 207-08, 482 A 2d 881 (1984).
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The i nmpetus for the FELA was that throughout the 1870's, 80's,
and 90's, thousands of railroad workers were being killed and tens
of thousands were being nmainmed annually in what canme to be
i ncreasingly seen as a national tragedy, if not a national scandal.

I n concurrence in Wl kerson v. McCarthy, 336 U.S. 53, 68, 69 S. Ct.

413, 93 L. Ed. 497 (1949), Justice Dougl as paraphrased President
Theodore Roosevelt, a staunch and early chanpion of the FELA in
declaring that a national |aw was needed that "was designed to put
on the railroad i ndustry sone of the cost for the | egs, eyes, arns,

and lives which it consuned in its operations.” In Consolidated

Rail Corporation v. Gottshall, 512 U S. 532, 542, 114 S. C. 2396,

129 L. Ed. 2d 427 (1994), the Supreme Court referred to the FELA s
ener gi zi ng purpose:

Cogni zant of the physical dangers of railroading that
resulted in the death or mai mi ng of thousands of workers
every year, Congress crafted a federal renedy that
shifted part of the "' hunman overhead' " of doi ng business
fromenpl oyees to their enployers.

(Enmphasi s supplied).

Justice Brennan, in Kernan v. Anerican Dredgi ng Co., supra,

355 U. S. at 431-32, described the FELA as a recognition that the
railroad industry was better able to shoulder the cost of
i ndustrial injuries and deaths than were injured workers or their
famlies:
[I]t came to be recogni zed that, whatever the rights and
duties anpbng persons generally, the industrial enployer

had a special responsibility toward his workers, who were
daily exposed to the risks of the business and who were
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| argely helpless to provide adequately for their own
safety. Therefore, as industry and commerce becane
sufficiently strong to bear the burden, the law, the
reflection of an evolving public policy, cane to favor
conpensation of enployees and their dependents for the
| osses occasioned by the inevitable deaths and injuries
of industrial enploynment, thus shifting to industry the
"human over head" of doi ng business. For nost industries
t hi s change has been enbodied in Wrknmen's Conpensati on
Acts. In the railroad and shipping i ndustries, however,
the FELA and Jones Act provide the framework for
determining liability for industrial accidents.

(Enphasi s supplied).

Thus, although the FELA is not a workers' conpensation act,
the social forces that produced it and the generating spirit that
drives it resonate with the |anguage and phil osophy of workers
conpensati on principles.

B. The Enactment, and Reenactment, of the FELA

Twenty years of | abor agitation and social reform cheered on
by the bully trunpeting of the sitting president, created the
hydraul ic groundswel|l that produced the first FELA in 1906. | t
subj ected railroads to suits by injured enployees. In January of

1908, however, the Suprenme Court, in Howard v. lllinois Centra

RR, 207 US 463, 28 S. C. 141, 52 L. Ed. 297 (1908), struck
down the act as unconstitutional for not havi ng adequately confined
the law to situations inplicating interstate commerce. Congress,
urged on by President Roosevelt, responded within three nonths by
reenacting the FELA, now adequately confined to interstate

conmer ce.
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The reenact ed FELA of 1908 is now codi fied as 45 United States

Code Annotated, 88 51 through 60. The heart of the act is spelled

out by 8 51, which provides in pertinent part:

Every common carrier by railroad while engaging in
commerce between any of the several States ... shall be
|iable in damages to any person suffering injury while he
is enployed by such carrier in such comerce, or, in case
of the death of such enployee, to his or her persona
representative ... for such injury or death resulting in
whole or in part from the negligence of any of the
of ficers, agents, or enployees of such carrier, or by
reason of any defect or insufficiency, due to its
negligence, inits cars, engines, appliances, nachinery,
track, roadbed, works, Dboats, wharves, or other
equi pnent .

(Enphasi s supplied).

A FELA claim nmay be brought in state or federal court.

US.C 8 56 provides, in pertinent part:

St.

The jurisdiction of the courts of the United States under
this chapter shall be concurrent with that of the courts
of the several States.

411,

45

Loui s Sout hwestern Railway Conpany v. Dickerson, 470 U. S. 409,

105 S. C. 1347, 84 L. Ed. 2d 303 (1985), further provides:

As a general matter, FELA cases adjudicated in state
courts are subject to state procedural rules, but the
substantive | aw governing themis federal

Dan B. Dobbs, 1 The Law of Torts (2001), 312, briefly

descri bes t he FELA:

The FELA creates a federal claimon behalf of railroad
workers injured on the job. The statute abolishes the
def enses of contri butory negligence and assuned ri sk and
is interpreted to inpose a liberal view of fault and
causation that makes recovery relatively easy. Wre
there no such statutes, the railroad enployees would
ordinarily be limted to state tort law clains or
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wor kers' conpensation paynents for on the job injury or
woul d be subject to defenses |i ke contri butory negligence
and assuned risk. Al though FELA cases are stil
negli gence cases in the sense that negligence is an
i ssue, sonme of the rules of conduct and litigation are
different.

(Enmphasi s supplied).
C. The FELA Is Not a Workers' Compensation Law

Because the FELA does not inpose on the railroads tort
liability for injuries inflicted on the public generally, but is
confined to liability for injuries suffered by enployees in the
course of their enploynent, it bears a strong resenblance to
wor kers' conpensation | aws. It is not such, however. In

Consolidated Rail Corporation v. Gottshall, supra, 512 U.S. at

543, the Suprene Court nade that very clear

That FELA is to be liberally construed, however,
does not nmean that it is a workers' conpensati on statute.
We have insisted that FELA "does not nake the enpl oyer
the i nsurer of the safety of his enpl oyees while they are
on duty. The basis of his liability is his negligence,
not the fact that injuries occur.”

(Enmphasi s supplied).
John M Ennis, "An Analysis of Judicial Interpretation and
Application of Certain Aspects of the Federal Enployers Liability

Act," 18 Law and Contenporary Problens (Duke University School of

Law, 1953) (hereinafter "Ennis"), 350, simlarly observed:

The first thing that shoul d be enphasi zed about the
Federal Enployers' Liability Act isthat it is not in the
nature of a worknen's conpensation law, but is in fact a
special federal negligence |aw which gives the right to
nost of the enployees of the railroads to bring a
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negl i gence action against their enployer for persona
injuries suffered while on the job.

(Enphasi s supplied).

For railroad enployees, there are both advantages and
di sadvant ages to being covered, in ternms of industrial injuries or
occupati onal di seases, by sonething other than workers
conpensation | aw. On the downside, it is, to be sure, nore
difficult to establish a provable claim Ennis, at 350, points

out:

[1]1f there are no facts which indicated negligence on the
part of the railroad, the enpl oyee has no right under the
Act which can be successfully prosecuted. There are
situations where a man is injured through no apparent
fault of his own and yet there cannot be shown any
negl i gence on the part of the carrier. Such an injured
railroad enployee is indeed unfortunate because he does
not have recourse to any state worknmen's conpensation | aw
and there is no federal conpensation lawto cover him so
that he is in the position of having no remedy in any
formfor his injuries and damages, and if he is killed
his wdow is in a sad situation legally as well as
personal | y.

(Enphasi s supplied).

On the upside, the courts look with favor on FELA suits and
the rewards for a successful plaintiff are invariably higher than
woul d be the case with a workers' conpensation award. Parker, at
210, observes:

This node of legislation has created a friendly
at nosphere toward i njured rail road workers i nthe courts,
both state and federal. ... Verdicts are high, probably
hi gher than they would be in ordinary tort suits for
simlar injuries. And it need not be enphasized that,
stripped of their nobst powerful comon-|law defenses,
particularly contributory negligence and assunption of
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ri sk, the defendant railroads under the FELA have | ess of
a_ chance to prevail than ordinary defendants in
neqgl i gence suits.

(Enmphasis supplied). 1In the present case, for instance, the jury
award to the plaintiff was for $1,500, 000. Not many workers'
conpensation awards would ever reach that figure for an
osteoarthritic |eft knee.
D. A FELA Suit For Negligence Is Not the Common Law Tort of Negligence

A FELA suit can be successfully pursued by an enpl oyee only if
there is proof of sonme negligence on the part of the railroad.

Ellis v. Union Pacific R Co., 329 U.S. 649, 653, 67 S. C. 598, 91

L. Ed. 572 (1947), is very clear:

The Act does not nmake the enpl oyer the insurer of
the safety of his enployees while they are on duty. The
basis of his liability is his negligence, not the fact
that injuries occur. And that negligence nmust be "in
whole or in part" the cause of the injury.

(Enphasi s supplied).
The negligence that nust be shown in a FELA action, however,
is but a pale reflection of common | aw negligence. As was pointed

out by the Suprene Court in Rogers v. Mssouri Pacific Railroad

Co., 352 U. S 500, 509-10, 77 S. C. 443, 1 L. Ed. 2d 493 (1957),
"the special features of this statutory negligence action ... nake
it significantly different fromthe ordi nary comon | aw negli gence
action.” As Parker explains, at 208-09, the FELA was a statute
that nodified the tort lawin the case of arailroad' s duty to its

enpl oyees.
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[I]t is a statute nodifying the duties under tort | aw of
railroads toward their enployees. Under the common | aw
of torts, the master is l|liable to his servants for
negl i gence, particularly in providing themwith a safe
place to work as well as with safe tools, and has a duty
to help themwhen in peril. These duties, however, are
or at least were subject to considerable restrictions,
whi ch nade the | ot of the worker in commpn-| aw countries
somewhat | ess desirable than that of his brethren under

the civil law. Hi s negligence suit against the enpl oyer
is or was open to the defense of his contributory
negl i gence, which was not hard to adduce; after all, it

can nearly always be said that with greater care the
enpl oyee could have avoided an accident that occurred
under circunmstances over which he was likely to have
greater control than his naster. And if he was not
contributorily negligent, the easily proved fact that he
had "assuned” the risks of his enploynent stood up as
anot her defense against his claim Furthernore, even if
the servant had neither carelessly contributed to nor
assuned t he dangers that brought about his accident, the
fault of a fellow servant could be wused under a
particularly harsh doctrine in order to defeat the tort
action.

The FELA, as anended, has done away with t he def ense
of contributory negligence as we know it and replaced it
by conparative negligence of maritime and European civil
| aw, which works nmerely in mtigation of damages. |t has
conpletely abolished the fell ow servant doctrine, which
nmeans that respondeat superior is applicable and the
railroad is |liable regardl ess of who within the scope of
his railroad enpl oynent caused the accident. Assunption
of risk is no longer a defense, not even in mtigation of

damages.

(Enmphasi s supplied).
1. Negligence Is a Substantive and Federal Question

Uie v. Thonpson, 337 U S. 163, 174, 69 S. Ct. 1018, 93 L. Ed.

1282 (1949), squarely held that the existence of negligence under
the FELA is a question of federal |aw and not of state |aw

What constitutes negligence for the statute's purposesis
a federal question, not varying in accordance with the
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differing conceptions of negligence applicable under

state and local l|aws for other purposes. Feder al
decisional law fornulating and applying the concept
governs.

(Enmphasi s supplied).

2. Elimination of Contributory Negligence As a Defense;
Elimination of the "Fellow Servant” Defense

As early as 1908, the FELA elim nated contributory negligence
as a bar to a finding of liability. Section 53 of the act
provi des, in pertinent part.

In all actions on and after April 22, 1908 brought
agai nst any such comon carrier by railroad under or by
virtue of any of the provisions of this chapter to
recover damages for personal injuries to an enpl oyee, or
where such injuries have resulted in his death, the fact
that the enployee may have been quilty of contributory
negli gence shall not bar a recovery.

(Enmphasi s supplied). The original act also "abolished the

enployer's 'fellow servant' def ense.” Consolidated Rail

Corporation v. Gottshall, supra, 512 U S. at 560 n. 2.

3. Elimination of Assumption of Risk As a Defense
A nunber of Congressional amendnents nmade the FELA even nore
plaintiff-friendly in 1939. Anong themwas the elimnation of the
def ense of assunption of risk. Section 54 of the Act now provi des,
in pertinent part:

I n any action brought agai nst any conmon carri er under or
by virtue of any of the provisions of this chapter to
recover damages for injuries to, or the death of, any of
its enpl oyees, such enployee shall not be held to have
assuned the risks of his enploynent in any case where
such injury or death resulted in whole or in part from
the negligence of any of the officers, agents, or
enpl oyees of such carrier.
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(Enphasis supplied). Tiller v. Atlantic Coast Line R Co., 318

US 54, 58, 63 S. C. 444, 87 L. Ed. 610 (1943), added an
exclamation point to the 1939 anendnent:

W hold that every vestige of the doctrine of
assunption of risk was obliterated fromthe Iaw by the
1939 Anendnent, and that Congress, by abolishing the
def ense of assunption of risk in that statute, did not
mean to | eave open the identical defense for the naster
by changing its nane to "non-negligence."

(Enmphasi s supplied).
4. Watering Down the Proof of Negligence

Yet another strongly plaintiff-friendly departure of the FELA
from conmon | aw negligence actions is that if the railroad is
guilty of any violation of the Safety Appliance Acts, 45 U. S.C. 88§
1 et seq., or the Boiler Inspection Act, 45 U S.C. 88 22 et seq.,
that contributes in any way to the injury, the enployee is relieved
of any further burden of proving negligence on the part of the
rail road. The enpl oyee has the benefit of "the | egislative intent
totreat a violation of the safety appliance act as ' negligence, ' --

what is sonetines called negligence per se." Ulie v. Thonpson

supra, 337 U.S. at 189. As Uie v. Thonpson further expl ai ned:

[T]he Safety Appliance Acts, together with the Boiler
I nspection Act, are substantively if not in form
anmendnents to the Federal Enployers' Liability Act. They
di spense, for the purposes of enployees' suits, with the
necessity of proving that violations of the safety
statutes constitute negligence; and nmaki ng proof of such
violations is effective to show negligence as a matter
of law. ... [T]he Boiler Inspection and Safety Appliance
Acts cannot be regarded as statutes wholly separate from
and i ndependent of the Federal Enployers' Liability Act.
They are rather supplenental to it, having the purpose
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and effect of facilitating enployee recovery, not of
restricting such recovery or neking it inpossible.

337 U.S. at 189 (enphasis supplied).
When the basis for the FELA liability is a violation of the
Boi | er I nspection Act or the Safety Appliance Acts, nothing nore in

the way of negligence need be shown. Lilly v. Gand Trunk WR R

Co., 317 U S. 481, 485-86, 63 S. C. 347, 87 L. Ed. 411 (1943),
expl ai ned:

Negligence is not the basis for liability under the
Act. Instead it "inposes upon the carrier an absolute
and continuing duty to maintain the |oconotive, and al
parts and appurtenances thereof, in proper condition, and
safe to operate in active service w thout unnecessary
peril tolife or linb."

* * %

The Act ... is to be liberally construed in the
light of its prine purpose, the protection of enployees
and others by requiring the use of safe equi pnent.

(Enmphasi s supplied). And see Haischer v. CSX Transportation, Inc.,

381 Md. 119, 125-28, 848 A 2d 620 (2004); CSX Transportation, Inc.

v. Haischer, 151 Mi. App. 147, 154-56, 824 A. 2d 966 (2003).

Par ker, at 209, has characterized the i npact of this departure
from what woul d ot herwi se be the probl em of proving negligence:

Finally, the Safety Appliance Acts as i nterpreted by
the courts have established the rule that any violation
of these acts, or of any regulation issued thereunder,
| nposes absolute liability on the railroad. The problem
of negligence may not be raised and it is error to charge
the jury with the question in safety appliance cases.
The scope of this rule is very far-reaching and at tines
bring the FELA into the close vicinity of an insurance
law or, in other words, of worknen's conpensation. Once
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the failure to work properly of a safety appliance ... is
shown there renmains only the question of causation.

(Enmphasi s supplied).

Kernan v. Anerican Dredging Co., supra, also observed.

[Lliability was created without regard to negligence
under the line of decisions of this Court in actions
under the FELA based upon viol ati ons of either the Safety
Appliance Acts or the Boiler Inspection Act.

355 U. S. at 430 (enphasis supplied).
Aviolation of a statutory duty, noreover, is interpreted nore
liberally in favor of the plaintiff in a FELA action than woul d be

the case under traditional tort | aw Kernan v. Anmerican Dredqgi ng

Co., supra, outlines this difference:

The tort doctrine inposes liability for violation of a
statutory duty only where the injury is one which the
statute was designed to prevent. However, this Court has
repeatedly refused to apply such a limting doctrine in
FELA cases.

355 U. S. at 432 (enphasis supplied).
5. Watering Down the Proof of Causation
Quite aside fromthe wateri ng down of the proof of negligence,
t he FELA al so involves a significant watering dowm of the proof of

causation. In Rogers v. Mssouri Pacific Railroad Co., 352 US

500, 506, 77 S. C. 443, 1 L. Ed. 2d 493 (1957), the Suprene Court
was very clear

[T]he test of a jury case is sinply whether the proofs
justify wth reason the conclusion that enployer
negligence played any part, even the slightest, in
producing the injury or death for which damages are
sought. |t does not matter that, fromthe evidence, the
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jury may also with reason, on grounds of probability,
attribute the result to other causes.

(Enphasi s supplied).

In Consolidated Rail Corp. v. Gottshall, supra, the Suprene

Court reaffirned:

W have liberally construed FELA to further
Congress' renedial goal. [Al relaxed standard of
causation applies under FELA. W stated that "[u]nder
this statute the test of a jury case is sinply whether
the proofs justify wth reason the conclusion that
enpl oyer negligence played any part, even the slightest,
in producing the injury or death for which danmages are
sought .

512 U. S. at 543 (enphasis supplied).
Ennis, at 351, also speaks to this [owering of the bar as the
plaintiff undertakes to prove causati on.

[T]he railroad is responsible and shall be liable in
damages for injuries or death resulting in whole or in
part from the negligence of any of its agents or
insufficiency inits equipnment, etc. The inportant words
here are "in part." This neans that, while the injured
man' s enployer may be only slightly negligent in a small
part of the entire picture of negligence, neverthel ess,
the carrier is responsible under the Act and can be nade
responsi bl e i n danmages.

(Enmphasi s supplied).
6. The Departure From Tort Law Generally

In Atchison, Topeka and Santa Fe Railway Co. v. Buell, 480

U S. 557, 561, 107 S. C. 1410, 94 L. Ed. 2d 563 (1987), Justice
Stevens underscored the FELA's purpose to nodify the conmmon |aw
tort of negligence by elimnating a nunber of the traditional

def enses.
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In 1906, Congress enacted the FELA to provide a
federal renedy for railroad workers who suffer persona
injuries as a result of the negligence of their enployer
or their fellow enployees. A prinmary purpose of the Act
was to elimnate a nunber of traditional defenses to tort
liability and to facilitate recovery in neritorious
cases. The Act expressly prohibits covered carriers from
adopting any requlation, or entering into any contract,
tolimt their FELA liability.

(Enmphasi s supplied). Consolidated Rail Corp. v. Gottshall, supra,

512 U. S. at 542-43, spoke to the sanme effect:

In order to further FELA s humanitarian purposes,
Congress did away with several commpbn-law tort defenses
t hat had effectively barred recovery by injured workers.
Specifically, the statute abolished the fellow servant
rule, rejected the doctrine of contributory negligence in
favor of that of conparative negligence, and prohibited
enpl oyers from exenpting thenselves from FELA through
contract; a 1939 anendnent abolished the assunption of
ri sk def ense.

(Enmphasi s supplied).
E. The Explanation For FELA's Departure From Common Law Negligence

A cause of action that keeps one foot doggedly rooted in
negligence but stretches alnmost all the way to workers
conpensati on may seem bizarre. The Suprene Court, however, has
expl ai ned how deeper tectonic forces produce, over tine, otherw se

i nexplicable surface shifts. Justice Brennan in Kernan v. Anmerican

Dr edgi ng Co., supra, described the undergirdi ng social and econom c

changes that underl ay the novenent away froma common lawtort with
nunmer ous defenses to a nmere shadow of a tort that eerily resenbles

a workers' conpensation statute. As a recognized, even if
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unspoken, policy, the common |law tort defenses were intended to
protect the enpl oyer.

It istruethat at coomon lawthe liability of the master
to his servant was founded wholly on tort rules of
general applicability and the master was granted the
ef fective def enses of assunption of risk and contributory
negligence. Thislimtedliability derived froma public
policy, designed to give maximum freedom to infant
industrial enterprises, "toinsulate the enployer as nuch
as possible frombearing the ' human overhead' which is an
inevitable part of the cost--to sonmeone--of the doing of
industrialized business."

355 U. S. at 431 (enphasis supplied). See also Tiller v. Atlantic

Coast Line R. Co., supra, 318 U. S. at 59.

Wth the late 19th Century growh in econom c power of the
railroad industry, however, the courts consciously readjusted the
al l ocation of the risks between enpl oyer and enpl oyee.

The courts, in developing the FELA with a view to
adj usting equitably between the worker and his corporate
enployer the risks inherent in the railroad industry,
have plainly rejected many of the refined distinctions
necessary in comon-law tort doctrine for the purpose of
al l ocating risks between persons who are nore nearly on
an equal footing as to financial capacity and ability to
avoi d the hazards invol ved.

355 U. S. at 438 (enphasis supplied).
F. The FELA's Liberal Interpretive Mindset

Because of its m dway position between a conmon |aw action in
negl i gence and a workers' conpensation claim a FELA case calls for
an interpretative approach that is significantly different from

that which ordinarily prevails in a suit for conmon | aw negl i gence.

As early as Jam son v. Encarnacion, 281 U S. 635, 640, 50 S. C.
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440, 74 L. Ed. 1082 (1930), the Supreme Court set out the
I nterpretive guidelines:

The Act is not to be narrowed by refined reasoning. |t

is to be construed liberally to fulfill the purposes for
which it was enacted.

(Enmphasi s supplied).

Uie v. Thonpson, supra, was a case in which the Suprene

Court, without any clear textual predicate, held that the FELA
covered occupational diseases as surely as it covered accidental

physical injuries. Its ratio decidendi was the broad purpose

energi zi ng the FELA.

Consi derations arising fromthe breadth of the statutory
| anguage, the Act's hunmanitarian purposes, its accepted
standard of |iberal construction in order to acconplish
t hose obj ects, the absence of anything in the |l egislative
history indicating a congressional intent to require a
restricted interpretation or expressly to exclude such
occupational disease, and the trend of existing
authorities dealing wth the question, conbi ne to support
this concl usion.

337 U.S. at 180-81 (enphasis supplied). The Court went on to spel
out the attitude with which the FELA nust be viewed:

The | anguage is as broad as could be franmed: "any person
suffering injury while he is enployed"; and "such injury
or death resulting in whole or in part from the
negl i gence of any of the officers, agents, or enployees

of such «carrier"; "by reason of any defect or
insufficiency, due to its negligence, in its cars,
engi nes, appliances," etc. On its face, every injury

suffered by any enpl oyee whil e enpl oyed by reason of the
carrier's negligence was nade conpensable. The wording
was not restrictive as to the enployees covered; the
cause of injury, except that it nust constitute
negligence attributable to the carrier; or the particul ar
kind of injury resulting.
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To read into this all-inclusive wording a restriction as
to the Kkinds of enployees covered, the degree of
negligence required, or the particular sorts of harns
inflicted, would be contradictory to the wording, the
renedi al _and hunani tarian purpose, and the constant and
established course of liberal construction of the Act
followed by this Court.

337 U.S. at 181-82 (enphasis supplied).
Referring to this series of liberal interpretations, Uie v.
Thonpson summari zed:

W think they were made in the spirit the statute
contenplated for its admnistration and application.
That spirit is one not in conformty with inporting nice
distinctions in applying the act's broad and general
ternms or cutting down their full scope by inference or
i nplication.

337 U.S. at 186 (enphasis supplied).

In Kernan v. Anerican Dredging Co., supra, Justice Brennan

reaffirmed the |iberal interpretation that nust be brought to bear
on any FELA case.

Congress saw fit to enact a statute of the nost general
terms .... [l]t is clear that the general congressional
intent was to provide liberal recovery for injured
workers; and it is also clear that Congress intended the
creation of no static renedy, but one which would be
devel oped and enlarged to neet changi ng conditions and
changi ng concepts of industry's duty toward its workers.

355 U. S. at 432 (enphasis supplied).

Justice Brennan further explained the nmechani sm by which the
FELA should continue to evolve in order to provide "conpensation
for injuries to enpl oyees consistent with the changing realities of

enpl oyment in the railroad industry."
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Congress, in 1908, did not crystallize the application of
the Act by enacting specific rules to guide the courts.
Rat her, by using generalized | anqguage, it created only a
franework within which the courts were left to evolve,
much in the nanner of the comon law, a system of
principles providing conpensation for injuries to
enpl oyees consistent with the changing realities of
enploynent in the railroad industry.

355 U. S. at 437 (enphasis supplied).
The drunbeat of |iberal interpretation continued uninterrupted

in Atchi son, Topeka and Santa Fe v. Buell, supra.

We have recogni zed generally that the FELA is a broad
renmedi al statute, and have adopted a "standard of I|i beral
constructioninorder to acconplish [Congress'] objects."”

480 U. S. at 562 (enphasis supplied). Mst recently, Consolidated

Rail Corporation v. Gottshall, supra, reconfirmed the spirit in

whi ch a FELA case nust be approached.

Rel ying upon "the breadth of the statutory [|anguage,
[and] the Act's humanitarian purposes,” this Court has
accorded the FELA a notably "liberal construction in
order to acconplish [Congress'] objects.”

512 U. S. at 560-61 (Di ssenting opinion of Gnsburg, J.) (enphasis
suppl i ed).

In the wake of this juggernaut of |anguage, consistently
iterated and reiterated over the course of seven and one-half
decades, it is not hard to figure out who wins the ties and who
gets the benefit of the close calls.

The Special Context ofa FELA Case
In any event, the FELA has created a cause of action that, if

not odd, is, at the very least, far fromthe run of the mll. | t
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is unquestionably bipolar. Hopef ul |y, this pre-analysis
reconnai ssance will provide sone sense of the unusual terrain on
which we will be operating, as we turn nowto the FELA case before
us.

The Present Case

The appel l ee, Donald MIler, filed suit agai nst the appel | ant,
CSX Transportation, Inc., inthe Crcuit Court for Baltinore City,
alleging a violation of the Federal Enployers' Liability Act
("FELA"). CSXis arailroad. MIller was for 24 years an enpl oyee
of that railroad. He sought recovery for bilateral osteoarthritis
of the knees caused by cunul ative trauma occurring over the period
of his enploynment with CSX. After a six-day trial, presided over
by Judge Alfred Nance, the jury returned a verdict in favor of
MIler for $1,500, 000.

On appeal, CSX raises four major issues, with a variety of
sub-issues. The major questions are:

1. Whet her Judge Nance erroneously failed to grant

CSX's motion for summary judgnent on the limtations

issue, to wit, whether MIIler knew or should have known

of his injury by August 13, 19987

2. VWhether Mller's FELA claim was pre-enpted by

federal regulations contained in the Federal Railroad

Safety Act?

3. Whet her MIller presented legally sufficient

evi dence, quantitatively and qualitatively, to prove that

CSX was negligent and that that negligence caused
Mller's injury?
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4. As a gratuitous contention that we have added,
Whet her Judge Nance erroneously permtted three expert
W t nesses to offer expert opinions?, and
5. Whet her Judge Nance erroneously admitted evi dence of

yard conditions, conplaints, and injuries at other CSX
| ocations outside of Baltinore?

"Workin' on de Railroad"

MIller, who turned 54 years of age during the course of the
trial, had been working on the railroad, not only "all de lib |ong
day," but since shortly after he was rel eased fromm litary service
at twenty years of age. He went to work for CSX (or its
predecessor) in 1969, first as a signalman and then as a nenber of
a track gang. All parties agree, however, that it is only his
enpl oynment after 1978 that has pertinence to this case.

It was in 1978 that MIller went into what he described as
“train service." From 1978 through 1984, MIler worked primrily
as a road conductor. That job required him"to nove trains from
point Ato point B on the mainline." If a train were going from
Baltinore to Phil adel phia, for instance, it would stop at various
places to pick up and to drop off railcars at various businesses
and i ndustries along the route. MIler was heavily involved in the
switching of railcars, as various railcars were either dropped off
fromthe train or added to the train. As a road conductor, Mller
had "to get on and off the train" on a nunber of occasions "for
switches, picking up freight, if we had any energencies." He

esti mated that he wal ked "one or two mles a day" on | arge ball ast
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or "road ballast," defined as stones or rocks of between one inch
and two and one-hal f inches in dianeter.

In 1984, MIler's job changed fromthat of a road conductor to
that of a yard conductor. As a yard conductor, MIler worked from
approxi mately 1984 through 2002 in the five CSX rail yards in the
Baltinmore area. The primary job was that of switching railcars
fromone track to another in order to put together or configure a
proper train that would then nove out on the main line. The work
as a yard conductor entailed four types of physical activity: 1)
wal ki ng between three and five mles a day on ballast; 2) nounting
and di smounti ng both noving and stationary cars between 50 and 100
times a day; 3) squatting to throw 80-pound ball-handl ed swtches
30 to 40 tines a day; and 4) squatting to connect air hoses under
the railcars between 40 and 50 tinmes a day. O particul ar
significance was the fact that in the early 1980's, the surface of
the track wal kways in or near the yards and the entire yards
t hensel ves was switched from small wal king ballast, that is,
ci nders between 3/8" and 1" in dianeter, to large ballast or road
bal | ast .

Miller's Medical History

Mller's work, first as a road conductor and then as a yard
conductor, wultimately took its physical toll. He devel oped
osteoarthritis in both knees and, after a partial Ileft knee

repl acenent surgery, was unable to work at all after Novenber
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of 2002. The overt medical history in this case began on January
20, 1997, when MIler awke with a swollen |left knee. He went to
t he energency room of the Johns Hopkins Bayvi ew Medi cal Center,
where the knee was x-rayed. Mller testified as to the di agnosi s,
treatnent, and aftermath.

Q What nedi cal care were you given?

A. They x-rayed it. They come back out and told

me that | had swelling in there, and they told ne to go

hone and put ice packs onit, andif the swelling got any
worse or _burning in it, cone back to the hospital

Q Did you have any subsequent probl enf
A No, sir.

Q What happened to the swelling?

A [t went away.

Q What happened to the pain?

A [t went away.

Q Did you mss any work?

A No, sir.

(Enmphasi s supplied).
He also testified to earlier pains in his knees, which he
sinply attributed to the agi ng process.

Q Had you ever had a problemlike that before?

A. No, sir.

Q Had you had any pain prior to that in your
knees?

A | thought it was growi ng pains, | nean, getting

old pains, growi ng pains, whatever you call it.
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Q ad Father Tine?
A Yes, sir.
(Enmphasi s supplied).

Fol | owi ng t hat January 20, 1997, visit to Bayview, the nedical
history was silent for three and one-half years. Neither before
that tinme nor during that tinme had MIler mssed a day's work
because of his knees. It was in August of 2000, when MIler was
working at CSX's Curtis Bay yard, that his knee "gave out" as he
was getting ready to throw a switch and he started to fall but
caught hinself. MIller went to his famly doctor, Dr. Deepak Seth,
who gave hima shot of cortisone. MIller returned to work.

Because hi s knee, notw thstandi ng the cortisone, continued to
bother him Mller returned to Dr. Seth, who referred himto an
ort hopedi ¢ specialist, Dr. Douglas Shepard. Dr. Shepard di agnosed
M Il er as having osteoarthritis and, on August 16, 2000, perforned
an arthoscopy on Mller's left knee. After a brief recovery