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Under section 3-505 of theM aryland Wage Payment and Collection Law (MWPCL),
codified at Md. Code (1991, 1999 Repl. Voal., 2006 Supp.), 8 3-501 et seq. of the Labor and
Employment Article (LE), employers must pay “all wagesdue for work that the employee
performed beforethetermination of employment.” InMedex v. McCabe, 372 Md. 28, 41-42
(2002), the Court of Appealsheld that thislaw may not be circumvented by an employment
agreement that explicitly conditions payment of earned commissions on continued
employment.

Appellant Calvin Hoffeld asks us to hold that his former employer’s unwritten
commission policy isanother unenforceable attempt to circumvent this law, if not on the
face of the policy, then asit hasbeen applied. The salient featuresof the policy that Hoff eld
challenges are asfollows:

(1)  Customerssubmit purchase orders, but typically specify alater date on
which they want the product shipped.

(2) Customersare invoiced on the same day a shipment is made.

(3 Commissions are payable when products on the purchase order are
shipped and invoiced.

(4) Commissionsare determined on the basis of “margin,” which is the
difference between the cost of the product and the price at whichiitis
sold, with both figures being set as of the date on which the product is
shipped and invoiced.

(55 Commissionsare paid to the sales rpresentativewho is assigned
to the customeraccount on the shipping and invoicing dateso that
sales representatives do not receive commissions on shipments made
after their employment terminates.

Hoffeld contends that this last agect of appellee Shepherd Electric Co.’s “fulfilled



order” commission policy violates the MWPCL by conditioning payment of earned
commissions on continued employment. Following a bench trial, the Circuit Court for
Baltimore County disagreed, finding that Hoffeld did not earn commissionswhen purchase
orderswere submitted, but rather when goods were shipped and invoiced, so that hedid not
prove that he earned the commissions in question during his employment.

From judgment in favor of Shepherd, Hoffeld raises four issues for our review:

l. Did the trial court fail to apply properly the Wage
Payment Collection Law as set forth in case law[,] thus
permitting Appellee to illegally condition payment of
commissions on continued employment?

. Did the trial court err in finding there was a written
contract of employment that contained all terms of
empl oyment despite uncontroverted testimony that there
was actually an oral agreement with termsthat Appellee
was to be paid on particular pieces of bugness of jobs
that Appellant secured for Appellee?

[11.  Did the trial court err in validaing and endorsing
Appellee sdealingswith regard to the other employees
commissions that were in contravention of the Wage
Payment Collection Law as well as being of no
relevance to the instant action?

IV. Did the trial court err in not applying the “procuring
cause doctrine” despite evidence that showed the
Appellant’s efforts and services were the primary,
proximate, and procuring cause of business for the
Appellee?

We find no error and affirm the judgment.



FACTS AND LEGAL PROCEEDINGS*

Shepherd isaMaryland corporation engaged in the business of supplyingwholesale
and retail electrical supplies for commercial use. Customers include contractors who
competitively bid for projects that require electricd supplies offered by Shepherd. The
company employed Hoffeld as an outside sales representative from 1994 through January
16, 2003, thedate of Hoffeld' svoluntaryresignation. During that time, Hoffeld was one of
Shepherd’ s top outside salesmen in terms of commissions earned.

Outside Sales Representative Duties

Hoffeld’s primary job was to service customer accounts assigned to him, by
“grow[ing] the customer, to generate new business, to entertainthem.” Hecoordinated with
Shepherd’s inside sales representatives and other departments to act as the company' s
service liaison to that customer. Hoffdd's duties induded calling on contractors two to
three times aweek in an effort to develop opportunities for Shepherd to bid on customer
reguirements and to maintain good working relations on existing jobs. Among his regular
activitieswerevisiting job sites and offices, obtaining building plansfor projects on which
customersintended to bid, and hogting company representati ves for meals and outings such
as fishing trips, NASCAR events, golf games, and even trips to Florida. In addition to

devel oping new business, Hoff eld was required to handle any issues concerning business

'Few “first-level” facts material to thislawsuit were contested at trial. To the extent
there was disagreement, we present the evidence in the light most favorable to Shepherd, as
the prevailing party at trial.



in progress with the customer. These duties included dealing with change orders and
problems concerning items already shipped.

Stewart Vogel, Shepherd’s president, testified that, at the time of trial, Shepherd
employed 30-40 inside sal espersons and 11 outside salespersons. In contrast to an outside
salesman,

an [i]nside salegperson would be somebody that sits behind a
desk and orders—well, he would quote material, and if he was
successful . . . in a quote, he would be given an order. He
would proceed with the order, enter the order, and from that
point on, thereistons of thingstha could be done, expediting,
[returng, change orders. You know, there is tons of stuff he
could get involved with before the job is finished out.

Dave Pulias, Shepherd’s former vice president for sales and purchasing who hired
and supervised Hof feld while he was with the company, explained that

[t]he way the system isset up . . . [is] for outside people to
develop arelationship that generatesbusinessandinside people
to capture business handling the business process, . . . and
hopefully . . . we keep the customer, and inside people keep
generating business, and therelationship isnow with the house.
... Itisall about their relationship and billing relationships. It
IS not about the specific things they do as far as processing
anything.

Asaresult of thisbusinessmodel, Puliastestified, outside salesmen did not see most
of the orders placed by their assigned customers. Because “[t]he outside people were to
develop the relationship and generate specific business or atmosphere for them to do

business with us, . . . inalot of cases, . . . the flow of business came from the customer to

the inside [sales| staff.” Thus, athough “[sjometimes [a purchase order] came through
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outside people, . . . in general, it came directly to our inside people.”

Both insideand outside sal espersonshad significant continuing responsibilities after
purchase orders were submitted. Vogel testified that the outside salesperson is the
company’ s established “conduit” to the customer, through which information provided in
whole or in part by theinside salesperson is communicated at all stages of business. For
example,

[1]f youwere on an account, Enterprise Electric, and they asked
you a question about a large job that you had a PO on, you
would take down the notes, take the information down, take it
back to Shepherd, our headquarters. Y ou would get together
with the internal people and you guys would work it out, and
you, asthe outside sal esperson, would get back to the customer
or you would have the inside salesperson get back to the
customer. . .. [I]f | told Enterprisethat, . . . I’'m sorry, but you
have got to totally refer to the inside person, | don’t think they
would have any respect for me. | don’'t think | would be
welcome there.

Shepherd’ s customers specify when the products listed on each purchase order are
to be shipped. Consequently, there is usually an interval between the date on which a
purchase order is submitted and the date on which the ordered materials are shipped and
invoiced. Weshall refer to thisasthe“order interval.” Order intervalsvaried from amatter
of days to months, sometimes even years, depending on the nature of the project and
purchase order.

During the order interval, the Shepherd salesperson assigned to that account

continuesto service both the customer and the order, through shipment, delivery, invoicing,



and payment. Change ordersoccurred frequently, and wereto beexpected onlarge purchase
orders and projects. For example, Hoffeld was involved, post-purchase order, in dealing
with manufacturersfromwhom Shepherd was ordering material sspecifiedin hiscustomer’s
purchase order and in “value engineering” adjustments.? In addition, outside sales
representati vesassi sted with troubleshooting, including expediting, billing, return, warranty,
credit, and collection issues. According to Vogel, Hoffeld personally involved him “on
numerous occasions’ with post-purchase order problems, for example, obtaining his
approval for write-offs or credits back to one of Hoffeld’ s assigned accountsas a result of
“problems on the jobg[.]” Carmen Grieves, Shepherd's controller, testified that she
frequently worked with Hoffeld in resol ving payment issues, and that Hoffeld was directly
involved in post-purchase order returns and credits on the same jobs for which he was
claiming post-termination commissions.
Commission Policy And Practices
Throughout Hoffeld’ semployment with Shepherd, hewas paid entirely on the basis

of gross margin, which is “the difference between cost and sales.” This arrangement was

2V ogel testified that

[v]alue engineering is where there is a job and a contractor
might say, theowner is asking meto do it for less. Y ou came in
with agood number to begin with, butthey still wantto doit for
less. Thisgoeson all thetime.. .. The contractor will cometo
us and say, we want a better number. Valueengineering would
be where they take copper out and put aluminum in, something
less expensive, and we will reduce the price on the job.
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individually negoti ated by Hoffeld and Pul lias, and memorializedin two handwritten memos
that Pullias wrote at the time he hired Hoffeld. The agreement reflected that Hoffeld
planned to work one or two days each week, and that he would be initially assigned only to
theL.H. Cranston account, which was oneof the “house accounts” that Pullias himself had
been servicing while he al so performed his sales management duties. The businessplanwas
for Hoffeld to take over the Cranston account in an effort to grow that business, because he
had done considerable work with that company during his career.

Thedeal wasdlightly differentthan Shepherd’ semployment arrangementswith other
outside salesman, in that Hoffeld did not receive a draw or other saary, and earned
commissions at the higher rate of 20% of margin for the first 18 months, with a monthly
expense account of $250, and 15% of margin thereafter. Accordingto Hoffeld, hepreferred
this arrangement because he always worked solely on commissions in his prior positions
with Shepherd’ s competitors over the preceding 30 years.

There was no dispute on the question of when and how commissions were to be
calculated. In accordance with longtime Shepherd practice, the amount of acommissionis
determined as a percentage of margin on the date that an order isshipped, which isdso the
date that order isinvoiced. Pulias and Hoffeld agreed that margins cannot be cal cul ated
earlier, based for example on the initial purchase order, because changes are commonly
madeto the order and/or marginsduringtheorder interval. AccordingtoVogel,onany “big

job, thereisusually something” that requiresthe attention of the outside salesrepresentaive



during the order interval between the purchase order date and the shipping/invoicing date.

Carmen Grieves, Shepherd's controller who handles all payroll and accounting
responsibilities, testified that each month, on the 25™ in accordance with industry practice
Shepherd issues sales and commissions reports that lig al products that were shipped and
invoiced in the preceding month. The reports list the figures necessary to calculate
commissions, including merchandise total and gross margin, but do not reflect purchase
orders received during that period.

Grieves explained that sales commissions are calculated on the gross margins of
shipped items as of the invoicing date, and then calculaed and entered by hand on a
commission schedule prepared by Grieves or under her supervision. Purchase orders are
“never” seen in the accounting department, much less considered, in calculating
commissions. Margins subsequently may be diminished by returns and warranty issues, in
which case Shepherd adjusts the gross margin and takes a corresponding deduction against
the commission paid on that product.

Hoffeld neither disputes nor challenges these aspects of Shepherd’s commission
policy. Rather, thefeature about which Hof feld complainsisShepherd’ s practice of paying
commissionsto the outside sal es representative whois assigned to the customer account on
thedate product is shipped and invoiced, rather than to theaccount representative who was
assigned to that customer on the date the purchase order was submitted. When a sales

representative leaves Shepherd’'s empl oy, the company reassignsthe customers he serviced



to another outside sales representative, who services the account during the order interval
and after products are shipped and invoiced.

InHoffeld’ sview, acommissionisearned atthetime Shepherd receivesthe purchase
order, even if the amount of the commission cannot be determined until Shepherd shipsand
invoices. Shepherd disagrees, contending that the commission isnot earned until an order
Isshipped and invoiced. Thus, when a sales representative procures a purchase order from
one of his customers, but |eaves Shepherd’ s employ during the order interval, he receives
no commission for purchase orders he helped to generate while servicing that account.
Instead, the entire commission is paid to the newly assigned account representative.

Hoffeld routinely received a copy of hisindividual monthly reports. According to
Grieves and Vogel, Hoffeld never complained about receiving commissions only after
products were shipped and invoiced. Grievestestified that Hoffeld was paild commissions
on al shipmentsinvoiced through January 16, 2003, the date he voluntarily left Shepherd’s
employment. She explained that, after Hoffeld left, commissions on the accounts he
serviced were paid to other salesman from the day they were assigned to those accounts.

Trial

Hoffeld filed suit in the Circuit Court for Baltimore County, claming commissions
on specific purchase orders submitted before January 16, 2003, but shipped and invoiced
thereafter. Trial focused on the related questions of when the parties considered asaleto be

complete and acommission to be earned. Shepherd’ spresident tegified that “the saleisnot



made until it is shipped and invoiced” because “too many changes . . . can happen,”
including complete cancellation of the purchase order® For that reason, thecompany treats
a sale as complete, and therefore the sale commission as having been earned, when the
product i s shipped and invoiced, rather than when apurchase order issubmitted. According
to Vogel, “You haveto pick a point. The whole industry doesit thisway.”

On the question of when a sale was complete, Dave Pullias and Carmen Grieves
testified that monthly salesreports showed only “what got shipped and invoiced.” Copies
of such reports, including those recording sales and commissions generated by Hoffeld's
customers, were introduced into evidence. Neither these reports, nor invoices sent to
customers, reflected when a purchase order was received.

From Pullias’'s perspective,

the sale is completed when it isinvoiced. The saleis along
process. |t starts with the purchase order, a contract. We have
asale, and then the process of shipping. We may haveto order
it or it could be an out-of-stock order from the factory. To me,
itis...acompleted sale, when | invoiceit.

It could continue on where he wants areturn. It is still
not complete. Once | have an order form, you give me an order

form, a purchase order, | have asale. It just from this point on,
it starts.

%V ogel testified that Shepherd allows customersto cancel orderseven after apurchase
order has been submitted, in order to obtain future business. “[I]t wouldn’t be in our best
interest” to sue for breach of contract, “ because then you would | ose acustomer long term.”
Shepherd even cancelled one purchase order after goods had been shipped, making
arrangements for returns but passing along the manufacturer’s restocking charges to the
customer.
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Astowhenacommissionwasearned, however, Pulliastestified on cross-examination
that, “when we got an order in house as pat of acontract,” he considered acommission to
have been “earned . . . in the sense that we know we are going to pay them commission,
because it isan order assigned to that account, whoever itis.” Heconfirmed that, although
he could not specifically recall whether any commissions were paid to Hoffeld on the basis
of purchaseordersthat Cranston placed bef oreHoffeld started work with Shepherd, Hoffeld
should have been given credit for shipments “unless the salesman that was there was still
there.”

According to Pulias, Shepherd did mak e some exceptions to its commisson policy
when responsibility for a particular customer transferred from one outside salesperson to
another during the order interval. Puliasexplained that “in alot of cases” the company
“manually sometimes would take and give that guy acredit by manually moving it after we
got the computer report . . . if asalesman still worked for us.” “Otherwise, . . . whoever was
the salesman of record would have gotten paid.”

On redirect, Pullias offered the following clarification of his tetimony regarding
when acommission was “earned”:

If by earned, | knew who was going to get paid the commission,
the person that was assigned that account, when they got the
purchase order at thetime | assume heis goingto get paid, so
they earned it. That isthe context in which | use that.

Thetrial court then asked for further clarification:

The Court: The last thing you were saying is the commission
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was earned when the PO was received from the customer?

[Pulliag: WEell, | never —I was asked to use the word earned, so
| kind of agreethey earned it. Itisnot like we are not going to
pay them commission. We know who has the account, so we
get purchase orders, we are going to pay commission to that
salesman that isassigned. . . . [I]n that context, & the time we
get purchase orders, | know who earned the commission. | just
don’t know how much or when it will get paid, and that isthe
way | interpret that usage. . . .

The Court: You say he earned it wnen it cane in. That is
what | want to know. When did it come n?

[Pullias]: There is no hard and fast rule. If | have a bunch
of purchase orders in houseeady to be shipped or invoiced
or | am going to ship nextweek, | could conside that
business| have and have not invoiced yetor | could
considerit no sale until I invoice it. . . . | thnk it is a gray
area. That is all lam saying.

The Court: Was there any discussion with Mr.Hoffeld as to
at what point he earned the sammission?

[Pullias]: No. . ..

The Court: If he left at some point before the job was billed
or product was sent, had heaned the comnission?

[Pullias]: | guess thatis subjective Your Honor. . . . [T]hat
is an issue | never onsideredor deal with. S youknow,
| can’t answer that because | just never considred it . . . .

The Court: Hasthe salesman done all thework necessary when
the purchase order is received from a customer to earn the
commission?

[Pulliag: Up to that point, yes. Yes, if we have something in

house, heisgoingto get acommission onthat. . .. | don’t know
about the question about when heisgone. . . . [SJometimeson
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accounts we would re-assign in house, because we hired
somebody and maybewe switched the account, . . . and if aguy
had orders in-house he had brought in or been involved in, we
manua ly, inalot of cases, cal culatedthat commission and gave
it to theoriginal salesman who was on the account when the PO
was generated, even though it hadn’t shipped. . . .

Inalot of cases, it may have been somethingin process,
half was billed out, so there are precedents for that.

The Court: In those situations, did you split the commission
with the new salesman assignedto the account or did theformer
salesman assigned to the account get the entire commission?

[Pulias]: | don't remember. It wason acaseby casebasis. Itis
possible over all the years we may have split something.

The Court: That sounds to me like that wasn't any particular
agreement. It was just —

[Pulias]: Right. It was something we did. They no longer had
the account. They no longer got paid under the account.

The Court: So is any of this the issue as to whether a
salesman had become entitled to a commission for a
purchaseorder? Was that ever discussewith a salesman,
communicated to a salesman agart of an employment
agreement?
[Pulias]: | never discussed it until now, to be honest. . ..
The Court: Andif | understood your testimony, therereally was
no — certainly no spoken agreement as to at what point Mr.
Hoffeld would become entitled to the commission?
[Pulias]: No, not to phrase it that way, no. (Emphasis added.)
Hoffeld admitted that he was aware of Shepherd's policy from the outset of his

employment. He explained that this “was the arrangement with any electrical distributor |
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worked for. Y ou either had the account in your name and you were getting thecommission
or somebody else was getting it.” Hoffeld understood the policy to mean that he started
recelving commissions on materials shipped to Cranston from the moment he was assigned
to that account, but could not say specifically whether herecei ved commissionson Cranston
shipments under purchase orders that had been submitted before he started working at
Shepherd.

Nevertheless, Hoffeld also testified that he believed that his commission was
“earned” when Shepherd received a purchase order from one of his customers. The trial
court inquired at length about the foundation for Hoffeld’ s belief:

The Court: What is the basis for your understanding? Why is
that what you believe?

[Hoffeld]: My job wasto increase busnesswith L.H. Cranston
and other accounts that they subsequently assigned to me.

When | received that purchase order, | did all that | was
supposed to do, get theorder for Shepherd, instead of it going
to [a competitor] . . ..

The Court: Was there anything said at the beginning of your
employment between you and any officer of Shepherd regarding
when you earned the commisson or when the commission was
due?

[Hoffeld]: Probably thesecond part of the question, it was due
when it was shipped. In other words, my . . . monthly
commission would be calculated on what was shipped that
particular month up to the closing date.

The Court: When did you have any conversation about that?

14



[Hoffeld]: It might havebeen part of my original contract asto
how . . . they generated their —when did | get paid, do | get paid
initially. . . . I am assuming that would have been on my initial
conversationwith them, with Mr. Pullias. Inother words, when
do | get paid? We pay every two weeks, but once a month we
settle up. They take thedraw that they had given you for two
preceding weeks and deduct that from what your commission
[is] for that month. Y ou get the difference in your pay chedk.

The Court: Did you have anyconversation about when you
earned the comnssion?
[Hoffeld]: No. | don’t remember specifically.

In all fairness, lhad been in the busess ateady at
that point in time probably 30 years That is how
everybody is paid.. . .

The Court: So it was your understandng you would not be
paid until the product was shpped and invoiced by
Shepherd?

[Hoffeld]: That is correct.

The Court: And you knew that because of both your
conversation with Mr. Pullias and because that is what the
industry does?

[Hoffeld]: Yes, sir.

The Court: You believed that you had actually earned the
commission prior to the time that product was shipped?

[Hoffeld]: Yes, sir. . ..

The Court: But there was no conversation regarding when it
was that you actually earned the commission?

[Hoffeld]: No. . . .
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The Court: . . . There was nothing in writing between you and
Shepherd about when you earned the commission or when you
would be paid?

[Hoffeld]: No, sir. . ...

The Court: Again, to goback to thenext question about the
basis of understanding when you believe yowarnedyour
commisson, nobody said anything, that was just what you
assumed?

[Hoffeld]: Yes, sir. (Emphasis added.)

At the conclusion of the bench trial, the trial court ruled that Hoffeld failedto prove
that he earned thedi sputed commissions before his employment ended, and thereforefailed
to prove that Shepherd violated the MWPCL . Hoffeld noted thistimely appeal.

DISCUSSION

As a result of Shepherd’s commission policy, Hoffeld complains, outside sales
representatives are denied commissions they have earned on purchase orders generated by
work performed beforetermination. Inhisview, that iswhat happened to him. Hewaspaid
commissions only on orders shipped and invoiced through January 16, 2003, hisfinal day
of employment at Shepherd, but “did not receive any commissions on” customer purchase
orders “worth hundreds of thousands of dollarsin profit to Shepherd” that were “invoiced
within days after [his] last day[.]” As confirmed by Vogel and Grieves, those particular
commissions were paid to the salesmen who were reassigned to Hoff eld’ s accounts.

Payment Of Commissions After Employment Terminates

Under the MWPCL, employees must be paid for “all wages due for work performed
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before the termination of employment.” LE 8 3-505. Commissions are wagesfor purposes
of thisrequirement. See LE 8§3-501(c)(1)(ii). A MWPCL claim may arisefor acommission
that was earned for work performed during employment, even if it was not payable until
after termination. See Medex v. McCabe, 372 Md. 28, 35-36 (2002); Admiral Mortgage,
Inc. v. Cooper, 357 Md. 533, 540 (2000).

“[A]n employee’ s right to compensation vess when the employee does everything
requiredto earnthewages.” Medex, 372 Md. at 41. The MWPCL “affordsrelief only when
the employee ‘ha[s] performed all the work necessary to earn the[compensation]’ before
termination.” Stevenson v. Branch Banking & Trust Corp., 159 Md. App. 620, 646-47
(2004).

Whether an empl oyee has earned acommi ssion dependsonthetermsof employment.
See Whiting-Turner Contracting Co. v. Fitzpatrick, 366 Md. 295, 305 (2001). Terms
governing payment of commissions may be a matter of “agreement in advance of the
employment or to become a part of the undertaking during the employment.” Id.

In Medex v. McCabe, the Court of Appealshdd that an employer may not refuse to
pay commissions earned by an employee simply becausethe employee no longer works for
theemployer, even when awritten employment agreement explicitly conditions payment of
such commissions on continued employment. See Medex, 372 Md. at 41-42. McCabe
earned a base salary plus “incentive fees’ that were payable in accordance with a series of

Incentivecompensation plans. Under thiscompensation scheme, " some of theincentivefees
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'begin to earn’ at meeting 80% of atarget goal, whileanother '[i]ncentive begins' upon the
sale of certain goods.” Id. at 37. Medex identified these incentive fees as one part of the
employee's" 'Total Target Cash Compensation™ inthatthey “were supplemental to thefixed
salary asacombined measure of compensation.” Id. at 42. But the payment of incentivefees

1]

wasexplicitly “* conditional upon. . . the[salesrepresentative] being an employeeat theend
of the incentive plan (generally the fiscal year) and being employed at the time of actual
payment.”” Id. at 33. McCaberesigned on January 31, 2000, four days after the incentive
period ended, but before incentive fees were paid on March 31, 2000. Invoking the
requirement that he be employed by Medex at the time of payment, the company refused to
pay McCabe the fees. See id. at 34.

The Court of Appeals concluded that these incentive fees weretantamount to sales
commissions, and thereforefall within the definition of wages under the MWPC. See id. at
37. The Court refused to enforce the “employment a the time of payment” condition in the
written policy on the ground that, on its face, it violated the MWPCL. See id. at 41.
“Contractual language between the parties cannot be used to eliminate the requirement and
public policy tha employees have arightto be compensated for their efforts.” Id. at 39. “A
contract that necessitates the deprivation of some portion of the fees worked for by the
employee contravenes the purposes of the Act." Id. at 41. Having performed all the work

necessary throughout theincentive period to satisfy the objective salesbenchmarks, M cCabe

did everything necessary to earn the incentivefees and was entitled to recover them. See id.
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at 42.

Hoffeld correctly recognizes that Medex requires post-termination payment of all
commissions he earned during hisemployment. Moreover, Medex teaches that courts will
not enforce a commissi on payment policy that, on its face, violates the MWPCL mandate
that employees must be paid for work performed before termination. Similarly, the Medex
rationale may be extended to encompass “as goplied” challenges to a policy that does not
explicitly condition payment of commissons on continued employment, but effectively
requiresthat. See, e.g., Rogers v. Savings First Mort., LLC, 362 F. Supp. 2d 624, 643-46
(D.Md. 2005)(employer’ smotion for summary judgment denied because mortgage brokers
presented evidencethat they wereterminated in circumstancesraising reasonablepossibility
that employe used termination as pretext to avoid paying commisdons and/or supervisor
used termination as pretext to redirect commissions to himself, without performing any
additional work).

Y et neither Medex, nor other MWPCL cases involving commissions payable after
termination answer whether Hoffdd earned the sdes commissions in question during his
employment. That is because none addresses the “ delayed sale of goods’ scenario here,
which turns on the question of when Hoffeld earned his commissions — was it when
purchase orders were submitted or when orders were shipped and invoiced? Cf. Admiral
Mortgage, 357 Md. at 540 n.6 (mortgage originator whose commissionsweredueto bepaid

when loans closed did not raise isaue of whether he earned commissions prior to closing);
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Rogers, 362 F. Supp. 2d at 643-46 (mortgage brokers presented sufficient evidenceto raise
factual dispute as to whether employer terminated them for pretextual reasonsin order to
prevent them from earning commissions by precluding presence at |oan closings); Butler v.
VisionAlIR, Inc., 385 F. Supp. 2d 549 (D. Md. 2005)(employer's motion for summary
judgment deniedin caseinvolving softwarelicensing commissions, where duties of account
executive ended when customer signed contact, and written policy provided that
commissions were not due until employer received payment, but limited payment to six
months following termination).
l.
Payment Of Commissions Was Not Improperly
Conditioned On Continued Enployment

Thetrial court found that Hoffeld did not earn the disputed commissions during his
employment. Although acknowledging that he performed some work to generate purchase
ordersthat eventually resulted in salesfor Shepherd, the court concluded that “ there was no
promise to pay [Hoffeld] when the purchase order wasreceived|.]” Rather, thecourt ruled,
commissionswere not earned until the shipping/i nvoicing date, because*® obtaining purchase
orders is not the lone service to be performed by an outside salesman,” and “there [was]
more work to be done after a purchase order was received|.]”

Hoffeld contends that Shepherd’s unwritten commission policy, as applied, is a

“thinly veled attempt to circumvent the [M]WPCL as well as the abundant case law” that

prohibits employersfrom conditioning payment of wagesupon continued employment. He
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asksusto declarethe policy unenforceable asagainst public policy, ecifically challenging
three aspects of the trial court’s reasoning.

First, Hoffeld contends that the trial court erred in concluding that the sale does not
occur for commission purposes when a purchase order is submitted. He asserts that the
outside sales representative’ scontinued servidng of the account during the order interval
is merely “done . . . so that the customer will continue placing purchase orders in the
future.” Second, even if sales representatives may have additional service responsibilities
between the purchase order and the invoicing date, he argues, thetrial court erred infailing

to “address who would be entitled to commissions if there was no additional activity done

or needed[,]” such as when the first half of ajob shipped and invoiced the day before the
salesman’ s last day, whereas the second half shipped and invoiced the day after. Finally,
Hoffeld complains tha Shepherd’ s acknowledged exceptionsto its commission policy for
sales representatives who remain “in-house” prove that the company only refuses to
compensate a sales representative if heis no longer employed by the company.

Thetrial court’ sdecision restson itsthreshold finding about the terms of Shepherd’s
unwritten policieswith respect to when salesoccurred and when commissonswere earned.
Wereview for clear error the court’ sconclusion that sal esweremade and commissionswere
earned when orderswere shipped and invoiced, giving dueregard to the court’ sassessments
of credibility, resolution of disputed facts, and weighing of evidence. See Md. Rule 8-

131(c). We must consider the evidence in the light mog favorable to Shepherd, as the
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prevailing party, and accept thetrial court’ sfactual findingsif thereis substantial evidence
in the record to support them. See City of Bowie v. Mie Props., Inc., 398 Md. 657, 676
(2007).

There is ample support in this record for the trial court’s factual finding that
Shepherd’ spolicy wasthat salesdid not occur, and theref ore commissions were not earned,
until orders were actually shipped and invoiced. Shepherd’ s president and controller both
testified that, consistent with industry-wide practice, the company treats apurchaseorder as
merely one stepinalongprocessof makingasale. Even though that continuum beginswith
the outside sales representative soliciting business, and takes a significant turn when a
purchase order issubmitted, the sale does not occur until ordered goods are actually shipped
and invoiced. Hoffeld did not object to this policy and practice. To the contrary, the
multitude of steps necessary to finalize a sale were confirmed by both Hoffeld and Pulias,
his former sales supervisor.

The trial court’s decision also necessarily reflects its tacit conclusion that Hoffeld
failed to prove that Shepherd’ s commission policy violaes the MWPCL, either onitsface
or as applied. Applying the law to the facts as the trial court found them, we review this
aspect of theruling to determineif itislegally correct. See, e.g., Medex, 372 Md. at 41-42
(court may not enforce commission policy that violatesMWPCL). Inthisinstance, wefind
no error in the court’ s determinati on to enfor ce the commi ss on palicy.

Unlike the policy in Medex, Shepherd’s commission policy did not explicitly
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condition payment on continued employment. Therefore, the policy did not violate the
MWPCL onitsface. Weturn, then, to thetrial court’s conclusion that Shepherd’ s policy,
asapplied, did not violate the MWPCL by denying Hoffeld commissions he earned before
he left Shepherd's employ. Although we acknowledge the possibility that an employee
might establish such a violation in circumstancesinvolving a bright line “all or nothing”
commission policy, we cannot say that Hoffeld did so in thisinstance.

The tria court found that Shepherd proved that it has a legitimate, non-pretextual
business justification for designating the shipping/invoicing date as the point when a sale
ismade and acommissionis earned. Hoffeld himself acknowledged that he was required
to service both the account and each individual purchase order through the
shipping/invoicing date. All witnesses agreed that, during the order interval, business
requirements for a customer’ s particular project frequently evolved in terms of the nature,
amount, and/or pricesof thegoods specified, inevitably requiring adjustmentsto theoriginal
purchase order. Indeed, Shepherd even allows customersto cancel purchase orderswithout
penalty before shipmentsaremade. Most importantly, such changesrequirethe outsidesales
representative to perform additional work throughout the order interval, continuing those
duties until the order is actually shipped. These services commonly include working with
the customer and Shepherd’ sinside sales representatives on requests for valueengineering
and other changes to goods identified in the purchase order.

Thus, contrary to Hoffeld’ s contention that post-purchase order work is performed
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solely to solicit future business from the client, the record shows that outside sdes
representativeshave significant duties pertaining to pendingpurchase orders, and that these
duties continue through shipment and invoicing. Because Shepherd has a legitimate
business reason to require its outside sales representatives to perform such work until an
order is shipped, it also has alegitimate business reason to treat a commission as earned at
that time.

We do not find it unreasonable, or against the public policy established in the
MWRPCL, for employers of sdes representatives to tie commissionsto the occurrence of a
fulfilled order for goods. Although we found no analogous commission case involving
tangible goods, Shepherd’s commission policy invites comparison to the “commissions
earned at loan closing” agreement upheld in McLaughlin v. Murphy, 372 F. Supp. 2d 465
(D.Md. 2004). There, thefederal district court rejected amortgage broker’ sSsMWRPCL claim
that he was owed commissions on loans that he generated but did not close before his
employment terminated. See id. at 473-74. In doing so, the court distinguished the “must
be employed on the date of payment” proviso gruck down in Medex:

In contrast to Medex, the employment contract between
McLaughlin and Freedmont does not condition payment of
commissions on an employee's continued employment. Rather,
it conditions payment on the closing of the loan. It is na
contrary to public policy for Freedmont to decidethat
commissonswill only be paid for those loars that are fully
settled.Closing a loan is set forth in the contrat asa key
elementof the broker's job, and thebrokerage fees from

settled loans are likely crucial to Freedmont's income.
Unlike Medex in this case compensain is not linked o an

24



arbitrary factor such as employment on a particular date,
but to a reasonable job rguirement. The fact that it might
take more effort to find clients than to close a loan does not
makethe employment contractillogical or contrary to thepolicy
of the MWPCL. If McLaughlin's job were simply to find loan
clients and start the process, then Freedmont would have to pay
him for his efforts. See Admiral Mortgage, Inc. v. Cooper, 357
Md. 533, 540-51 (2000)(employee whose sole job was to
generate and develop loans was entitled to commissions for
loanshe compl etely devel oped that closed after hisresignation).
But the contract makes clear that his j& was to prospect,
develop,and settle loans corpletely, and that he would be
paid when those duties vere performed. Under the
MWPCL, only whenMcLaughlin completed all those tasks
would his right to any payment vest.Because McLaughlin
did not do everything required of him under the contract with
respect to the three loans at issue, heis not entitled by law to
any compensation for them.

Id. (emphasis added).

This case is distinguishable from Medex for similar reasons, albeit in a different
business context and without the benefit of awritten policy or employment contract. Unlike
Medex, commissions in this casewere not linked to the arbitrary factor of employment, but
to areasonable job requirement. Asin McLaughlin, it is not contrary to public policy for
Shepherd to decide that commissionswill only be earned when an order is shipped. Asin
McLaughlin, there is evidence that the employee knew wha efforts were required to earn
a commission. Viewing the record in the light most favorable to Shepherd, we find
substantial evidence that Hoffeld understood that servicing both the customer and its
individual purchase ordersthrough the shipment date was akey element of hisjob, because

substantial changes frequently altered the original order, requiring additional work by both
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outside and inside sales representatives.

Although the application of Shepherd’ s*fulfilled order” commission policy must be
scrutinized to ensure that it has not been used to circumvent the MWPCL, the trial court’s
conclusion that Shepherd’'s policy is based on a reasonable and non-pretextual job
requirement reflects a proper analysis. Compare McLaughlin, 372 F. Supp. 2d at 473-74
(enforcing employer’ s neutrally applied policy that mortgage broker earns commission by
taking loan to closing) with Rogers, 362 F. Supp. 2d at 646 (similar commission policy
presentsajury question when mortgage brokerswerefired beforeloan closings, possibly for
pretextual reasons, so that commissions were either not paid or paid to supervisor of
terminated brokers). Asdetailed above, thetrid court credited the longstanding precedent
and practical rationale for treating commissions as earned when orders are shipped and
invoiced to the customer, a practice Hoffeld himself acknowledged as longstanding at
Shepherd and in the industry. Moreover, the record showsthat Hoffeld' s resignation was
voluntary and the dates on which orders shipped were selected by customers.* In these
circumstances, we cannot say asamatter of law that Shepherd’ scommission policy violated
the MWPCL as applied.

We are not persuaded that a dif ferent conclusion is required by the acknowledged

exceptionsmadeto Shepherd’ spolicy when asal esrepresentativewasreassigned “in-house”

“There was no allegation that customers conspired with Shepherd to manipulate
shipment and invoicing dates in order to prevent Hoffeld from earning commissions.
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and remained with the company. The example described by Pulias related to a*“new hire”
situation, but Puliassaid that it was not donein every ingance, that only partid commissons
may have been paid in some cases, and that he left Shepherd’s employ years before the
commissionsat issue herewerepaid. Nor wasthere any showing that exceptionswere made
in all caseswhen the old account representative remained with Shepherd. For example, if
asalesman wasremoved from aparticular account “for cause” arising from hiswork on that
account, an exception would not be made.

Thus, Hoffeld did not prove that Shepherd relinquished its prerogative to enforceits
commission policy in every instance when the reassigned sales representative stayed with
the company. In the absence of such proof, the trial court was entitled to conclude that
Hoffeld failed to establish that Shepherd’s commission policy as applied effectively
conditioned payment of commissions upon continued employment.

Il.
Employment Contract

Hoffeld argues in the alternative tha “the trial court erred in finding there was a
written contract of employment that contained all terms of employment[.]” Tothe contrary,
he asserts, there was “ uncontroverted testimony that there was actually an oral agreement
with terms that included [a provision that Hoffeld] was to be paid on particular pieces of
business or jobs that [Hof feld] secured for [ Shepherd].” Moreover, Hoffeld complainsthat
“thetrial court erred in finding that there was no testimony or agreement concerning when

[he] earned his commissions, despite testimony to the contrary.”
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Hoffeld mischaracterizes the trial court’s ruling. The court did not hold that there
was a written employment contract, or that there was no agreement concerning when
Hoffeld earned his commissions, or that Hoffeld was not owed commission on particular
jobs. Readinitsentirety andin context, the court’ s bench ruling cites both tesimonial and
documentary evidence in support of its finding that Hoffeld did not prove that he earned
commissions* on a particular purchase order that wasreceived.” Asdiscussedinfrain Part
I, there is substantial evidence to support that finding.

[l.
Other Commissions

Hoffeld argues that “the trial court erred in validaing and endorsing [ Shepherd’ s
dealings with regard to othe employees’ commissons that were in contravention of the
Wage Payment Collection Law as well as being of no rdevance to the instant action.” He
complains specifically that “[t]he trial court gave unwarranted significance to what it
deemed as the fact that [Hoffeld] was not making a claim for every commission that may
have been paid for sales generated prior to his departure from Shepherd.”

Hoffeld again mischaracterizes the courts' decision and rationale. He apparently
complainsabout thetrial court’ sobservationthat“itisalso significant that Mr. Hoffeld does
not make claim for other commissionsthat may have been paid after he wasterminated from
employment for work that wasat | east generated before heterminated hisemployment.” Y et
that point was merdy one aspect of the court’s extended explanation of why it rejected

Hoffeld’ s contention that commissions were earned when a purchase order was submitted.
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The court reasoned that Hoffeld’ s failure to claim all commissions on all purchase orders
that were “in” before his terminaion date is inconsistent with his claim that such
commissionswere due and owing upon submission of the purchase order. Wefind noerror
in the court’ s consideration of this point.

V.
Procuring Cause Doctine

[

At common law, the procuring cause doctrine holds that a sdesperson “‘may be
entitled to commissions on sales made after the termination of a contract if that party
procured the sales through its activities prior to termination.”” Furth v. Inc. Publishing
Corp., 823 F.2d 1178, 1189 (7™ Cir. 1987)(applying Illinois law)(citation omitted). Citing
Butler v. VisionAlIR, Inc., 385 F. Supp. 2d 549 (D. Md. 2005), inter alia, Hoffeld contends
that, “even if we throw out the [MWPCL], there still remains a procuring cause doctrine
whichis till law in Maryland.” Ashisfina assignment of error, Hoffeld asserts that “the
trial court erred in notapplying the‘ procuring cause doctrine’ despite evidence that showed
[his] efforts and services were the primary, proximate, and procuring cause of busness for
[ Shepherd].”

Shepherd responds that Hoffeld waived this argument by failing toraiseit at trial as
groundsfor recovery. Moreover, Shepherd argues, there is no support in the record or the
case law for applying this doctrine beyond its traditional application to real estate brokers.

Even if there were, “the issue still remains a question of whether the salesman did all that

he was supposed to do to earn the commission under his employment agreement.”
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Weagreethat, evenif Hoffeld had raised thisquestion at trial, theanswer is the same
under both the procuring cause doctrine and theMWRPCL. For the reasons set forth above,
itisthework performed by both outside and inside sales representatives, up until ordersare
shipped and invoiced, that constitutesthe procuring cause” of any salemade by Shepherd.
Thus, the common law doctrine does not override the terms of Shepherd’s commission

policy.

JUDGMENT AFFIRMED. COSTS TO
BE PAID BY APPELLANT.
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