HEADNOTE:
Antwan Derrell Smith v. State of Maryland, No. 614, September Term, 2007

United States Constitution, Amendment IV; Reasonable Articulable Suspicion;
Delaware v. Prouse, 440 U.S. 648, 650 (1979); Lewis v. State, 398 Md. 349, 362 (2007))

Citing Warren v. State, 164 Md. App. 153 (2005), the basis of appellant’ s motion to suppress
was that the arresting officer did not have reasonable articulable suspicion to stop vehicle in
which he was riding because the court should have restricted its review “to those factors
identified in the four corners of a contemporaneously prepared traffic citation. Arresting
officer testified that he stopped the vehicle because he believed the driver was exceeding the
established speed limit (25 m.p.h.) in violation of Md. Code Ann.(2006 Repl. Vol.), Transp.
Art. 11, 821-801.1, but the traffic citation issued was for driving at a speed greater than
reasonable under conditions, aviolation of M d. Code. A nn.(2006 Repl. VVol.), Transp. Art.,
Il 821-801(a). Concluding that principle espoused in Warren that evidence of excessive
speed alone is insufficient to support a conviction for driving at a speed greater than
reasonable under the conditions is inapposite in the ingant determination of reasonable
articulable suspicion, the motions court properly found that the police officer’s non-ex pert
opinion that the speed at which thevehicle was traveling was 45 miles an hour in a 25 mile
per hour zone and that hisobservation provided reasonabl e arti culable suspicion to conduct
aTerry [v. Ohio 392 U.S. 1 (1968)] stop of the vehicle.

Trial Court’s Interrogation of Witnesses: Smith v. State, 66 Md. App. 603, 619 (1986)
In case where trial judge engaged in continued inquisitorial participation in the questioning
of witnesses, although the court's questions or atitude did not reflect flagrant or willful
prejudicial unfairness and even though judge articulated his intent to clarify the evidence
through hisinterventioninto the examination of witnesses, his persistent attempt to assist the
prosecution by prodding witnessesto testify in conformity with the theory of the State’ s case
conveyed a perception tha the judge favored that theory. In light of the intrusive, persistent
and coercive conduct of the trial judge, the trial court's improper interference into the
examination of witnesses during the trial undoubtedly had the effect of influencing the
verdict of the jury and the error, therefore, was not harmless.
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Appellant, Antwan Derrell Smith, and hisco-defendant, CharlesPatterson, weretried
by ajury inthe Circuit Court for Baltimore City from M arch 13-21, 2007, on various counts
of first-degree murder, armed robbery, robbery, conspiracy to commit robbery and assault.
On March 21, 2007, the jury convicted appellant of three counts each of armed robbery,
robbery and second-degree assault and one count each of attempted armed robbery and
attempted robbery.! On May 3, 2007, the circuit court denied appellant’s motion for new
trial. On that same day, the circuit court merged the assault, robbery and attempted robbery
counts into the armed robbery and attempted armed robbery countsand imposed a sentence
of (1) twenty yearsimprisonmenton one count of armed robbery; (2) ten yearsimprisonment
on another count of armed robbery (consecutive to the first sentence for armed robbery), (3)
ten years imprisonment on a third count of armed robbery (concurrent with the second
sentencefor armed robbery), and (4) ten yearsimprisonment on the final count of attempted
armed robbery, to be served concurrently with the second sentence for armed robbery.

From these convictions and sentences, appellant filed the instant appeal, presenting
the following questions, which we have rephrased as follows:

1. Did the trial court err when it denied appellant’s motion to suppress

evidence on the grounds that the initial traffic stop of the car in which

appellant was a passenger was valid under the Fourth Amendment to
the United States Constitution?

'Atthecloseof the State’ scase-in-chief, thetrial court granted appellant’ smotionfor
judgment of acquittal as to one count of first-degree premeditated murder. On March 21,
2007, the trial court also declared a mistrial as to the conspiracy counts, given the lack of
juror unanimity. The jury acquitted appellant of felony murder, second-degree murder,
voluntary manslaughter and four counts of first-degree assault.



2. Did the trial court abuse its discretion when it repeatedly questioned
State’ switnessesduring appellant’ strial, thus depriving appellant of his
right to afair and impartial trial?

3. Did thetrial court err by admitting an exhibit proff ered by appellant’s
co-defendant, later given to the jury during its deliberations that,
unbeknownst to the court and counsel, contained evidence of
appellant’s possession of a controlled dangerous substance that was
earlier deemed inadmissible by the trial court?

For the reasons that follow, we answer question | in the negative and question 11 in

the affirmative. Inlight of our disposition of question |1, we decline to reach question IIl.

Accordingly, we shall reverse the judgment of the Circuit Court for Batimore City.

FACTUAL BACKGROUND

Appellant was arrested after Baltimore City police officersinitiated atraffic stop of
acar driven by appellant’s co-defendant, Charles Patterson. Appellant and Patterson were
jointly tried on various charges related to the murder of Anthony Hecht? and the robbery of
James Anderson, Charlotte Johnson, Tycara Johnsonand L amar D avis, all of which occurred,
according to the State, prior to the traffic stop that resulted in the arrests of appdlant and
Patterson.

At appellant’s trial, James A nderson, also known as “Liquor Boy” and “Gasoline,”
testified that, sometime during the late evening of October 23, 2005 or into the early morning

hours of October 24, 2005, he asked a man standing on the corner if he would hdp Anderson

A s noted, appellant was acquitted of the murder charges.
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procure cocaine. Both men walked around to the back of a building, where another man
approached Anderson and demanded money from him at gunpoint. Both before and during
trial, Anderson identified Patterson as the man standing on the corner and appellant as the
man with thegun. Patterson took $5 out of Anderson’s pocket. Anderson then accompanied
both Patterson and appellant to the front of the building, where Anderson noticed three
people sitting on a front stoop.

According to the testimony of Charlotte Johnson, Davis and Tycara Johnson,
someti me before midnight on October 23, 2005 and/or during the early morning hours of
October 24, 2005, three men approached them whilethey were sitting on Charlotte Johnson’s
front porch at 4105 Cleve Court in the Brooklyn area of South Baltimore. One of these men
carriedwhat Charlotte Johnson described asa“long silver likerifle.” Themanwiththerifle
demanded that she and her companions empty their pockets and lay down on the ground.
Additionally, Davis recognized one of the three men as a person he knew by the nickname
“Gasoline.” After removing a ten-dollar bill, a pack of cigarettes and a lighter from her
pockets, Charlotte Johnson lay down on the porch and covered her head with acoat. Davis
testified that heremoved abook of matchesfrom his pocket and lay down on top of Charlotte
Johnson. Therobbersalso took $80 from Tycara Johnson after she removed the money from
her pockets.

At appellant’ strial, the State argued that, during or shortly after these robberies, the
murder victim, A nthony Hecht, opened fire on appellant and Patterson, who fired back,

killingHecht. Hecht’ sbody, cartridge casingsand bulletswerelater recovered from the area.
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Charlotte Johnson, Tycara Johnson and Davis all testified that, after laying down on the
porch, they heard the sound of gunfire. Anderson also lay down on the ground, but only after
hearing gunshots. None of thefour victimswitnessed the gunfire or the shooting. Detective
CharlesBealefeld, who participated in the investigation of Hecht’s murder, testified that the
first report of gunshots in the areawas at 11:25 p.m.

Additionally, at trial, neither Charlotte Johnson, TycaraJohnson, nor Davisidentified
Patterson or appellant andall threeadmi tted that they did not seewho committed therobbery.
Although Detective Beal efeld testified that Charlotte Johnson previously identified appel | ant
and Patterson in a pretrial photographic line-up, Johnson expressly denied having made an
identification.

Chris Kornish,® a friend of appellant and Patterson, testified that, on the night of
October 23, 2005, he was a passenger in a BMW driven by Patterson. That evening,
Patterson stopped somewhere in South Baltimore, exiting the car with appellant and |eaving
Kornish seatedin thecar. A short whilelater, Kornishheard three gunshots. When Patterson
and appellant returned to the car, Kornish noticed that appellant was carrying a black and
silverrifle. Appellant told Kornish that somebody had been shooting at appellant. Kornish
testified that they then went to a bar and were stopped by police officerson their way home
from the bar. Detective Bealefeld testified that Kornish identified both appellant and

Patterson out of aphoto array as the individuals he was with the night they were arrested.

3Although Kornish’s first and last name are spelled with a“C” or a“K” throughout
the trial transcript, for sake of clarity, this Court will use the spelling “Chris Kornish.”
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Officer Creinton Goodwin and Officer Charles Watkins testified that they initiated a
traffic stop of asilver BMW at approximately 11:50 p.m. upon determining that the BMW
was traveling at a high rate of speed. Patterson was driving the car and appellant and
Kornish were seated in thefront and back seats, respectively. After stopping the car, Officer
Watkins approached the passenger side of the car and immediately noticed that appellant
appeared to be hiding agununder hislegs. Officer Watkins seized the gun, |ater determined
to be a High Point .9 mm assault rifle and the occupants of the car were placed under arrest.

Both appellant and Patterson moved to suppress evidence seized subsequent to the
traffic stop. Their motions to suppress were denied by the circuit court on March 5, 2007.
Therifle was admitted as evidence attrial and a firearms identification expert testified that
cartridgecasingsrecovered fromthecrimescenematchedtherifleretrievedfrom Patterson’s
car.

Additional facts will be provided as warranted in our analysis, infra.

ANALYSIS

Appellant and his co-defendant, Patterson, filed a motion to suppress evidence,
challenging the legality of Officer Goodwin’s traffic stop. T he circuit court denied their
motion to suppress on March 5, 2007, ruling that Officer Goodwin’ s traf fic stop was valid

under the Fourth Amendment. Appellant assigns error in the circuit court' s conclusion.



A. Standard of Review

Our review of the circuit court's denial of amotion to suppressis based on the record
created at the suppression hearing and is a mixed question of law and fact. See Whiting v.
State, 389 Md. 334, 345 (2005). An appellate court reviewsthetrial court's findings of fact
only for clear error, giving due weight to the inferences fairly drawn by the trial court and
viewing the evidence and inferences reasonably drawn therefrom in alight most favorable
to the prevailing party on the motion. Id., State v. Rucker, 374 Md. 199, 207 (2003).
However, legal conclusions are not afforded deference and thus are reviewed de novo.
Ferris v. State, 355 M d. 356, 368 (1999); see also Ornelas v. United States, 517 U.S. 690,
698-99 (1996). This Court reviews de novo the conclusions of thetrial court asto whether
reasonabl e, articulabl e suspicion justified a traffic stop, as thisis a question of law.

B. Investigatory Stop of Patterson’s Car

At the suppression hearing, Officer Goodwin testified that, at approximately 11:50
p.m. on October 23, 2005, he and three other officers were sitting in a marked patrol car
facing westbound on Mosher Street at the intersection with Gilmore Street. At that time,
Officer Goodwin noticed a silver BMW heading northbound on Gilmore Street at what he
believed to be a “high rate of speed,” later clarifying that he estimated the speed to be
approximately forty to forty-five miles-per-hour. He further testified that the posted speed
limit in the area was twenty-five miles per hour and conceded that he did not use radar to
detect the speed at which the car wastraveling. Officer Goodwin immediately turned right

onto Gilmore Street and activated his emergency lights, initiating a traffic stop of the car.
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Once stopped, Officer Goodwin approached thedriver’ ssideof the car, where Patterson was
seated, while Officer Watkinsapproached the passenger side of the car, where appellant was
seated. Each of ficer was accompanied by another officer. Officer Watkins eventually
spotted and retrieved afirearm from the car and all three occupants of the car were arrested.

Instead of issuing a traffic citation to Patterson for exceeding the maximum speed
limit, Officer Goodwin issued a citation for driving at a speed greater than reasonable under
the conditions. Officer Goodwin testified that he believed the speed of the car was
unreasonable because it exceeded the posted speed limit and pedestrians were in the
neighborhood at the time. Officer Goodwin conceded that the only other time that he had
issued atraffic citation for speedi ng based on visual observation alone, i.e., without the help
of radar, was approximately four or five yearsearlier when he was in training.

At the suppression hearing, counsel for appellant’ s co-defendant, Patterson, madethe
following comments during his argument:

Even if it was the speed limit of 25 miles per hour, he simply suggests

— the officer says, well, it was about 40 to 45 milesper hour. Yet thatis not,

infact, what he gave Mr. Patterson aticket for. Hegave Mr. Patterson aticket

for speed greater than reasonable. And he tried to create — as the court

watched him on the stand kind of waffle back and forth —to create something

to suggest that there was a basis for making the stop on this vehicle for speed

greater than reasonable.

Today isthefirst time you’ ve heard anything — there’s no policereport
that he has authored to offer to suggest that this was a stop based on one going
40 to 45 miles an hour, but rather this has been alleged to be a basis for the

stop, the purpose of the ticket, the ticket says that it was speed greater than
reasonable.



Now before you today — and the credibility has come into question,
Your Honor — while they cannot show that this was speed greater than
reasonable because it doesn’t come close, there’s no evidence here that there
was — even if it was 40 miles an hour, 45 miles an hour, at 11:50 p.m., on a
roadway.

There's, in fact, no description of the neighborhood that would suggest
that at thetime — based on thisneighborhood, based on the conditions of the
roadway — that the speed was greater than reasonable f or the conditions that
surrounded Mr. Patterson at the time that he allegedly was driving 40 to 45
miles an hour.

| think, Y our Honor, that thisis clearly a situation where the officers
saw what they saw — they saw three men in avehicle, three African American
men in a vehicle, and they chose to stop this car because it was a BMW
traveling this roadway and they decided to stop it.

After Patterson concluded his argument, appellant’ s counsel argued as follows:

Y our Honor, just expanding on [co-defendant’s counsel’s] argument,
he also testified that he hadn’t done any type of a stop of thiskind in the four
or fiveyearssincetraining. That he’ d never done one on hisown. He'd been
trained in this, but never utilized that training.

He did not know what the street immediately — the cross street
immediately to his south was and whether or not it was controlled by any type
of adevice that would cause the car to stop.

He did not know what the street was immediately to his north. There
was subsequent testimony by the second officer that it was, in fact, Riggs,
which is a four-way stop. He was unable to articulate whether or not the
BMW vehicle stopped at Riggs. That, in and of itself — his inability to
remember and articulate what took place at the intersection at Riggs, | think
the court can see that thisisnot apretextural [sic] stop. That the pretext, so to
speak, was manufactured, as [co-Defendant’s counsel] indicated, afier the
search had taken place. And the entire vehide stop should be suppressed,
Y our Honor.

(Emphasis added.)



In denying their motions, the circuit court ruled, in pertinent part, as follows:

Motion to suppress is denied. The officer in this particular case saw a
violation of the transportation code. Much has been made by both Defense
counsel of his information was inadequate, but I think both focused too
searchingly on the narrow issue of did he have enough information upon
initially seeing the car and observing the alleged violation, because hetestified
at that point he turns the corner, follows the car, and has to get up to 40 in
order to catch up with the car.

So I thinkthere’s clearly a speeding violation. He corroborates that by
issuing a speeding ticket. It’s of no moment to me whether he does speed
greater than reasonable or puts a specific speed down. And |’ m not sure what
experience he had in terms of District Court that caused him to do it that w ay.
But | don’t think | have to speculate about that. We don’t have a pretextural
[sic] violation here. We don’t have a Rowe situation where you're essentially
taking ambiguous behavior and trying to turn it into a transportation code
violation.

Speed is speed. Officers have the capacity to estimate speed. This
officer had the cgpacity. Heverified that by how fast he had to go in order to
catch up with the vehicle. And | find nothing wrong with the stop of the
vehicle

(Emphasis added.)

Appellant argues that this concluson by the circuit court was erroneous, as Officer

Goodwin stopped the car, according to appellant, only because he saw “three young

African—American males driving together inaBMW late at night in West B altimore.”

urgesthis Court to restrict itsreview of the constitutional validity of thetraffic stop to “those

“The circuit court did not articulate whether the officer had reasonable, articulable

suspicion or probable cause to believe that Mr. Patterson violated the traffic code by
speeding, finding generally that the traffic stop was valid under the Fourth A mendment.
During its suppresson hearing argument, however, the State argued that the officers validly
stopped the car based on reasonable, articulable suspicion under Terry v. Ohio, 392 U.S. 1

(1968) and subsequent Maryland cases.
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factors identified in the four corners of a contemporaneously prepared traffic citation or
charging document issued to the driver or in a charging document or affidavit for the arrest
of an occupant of thevehicle.” Appellant notesthat, although Officer Goodwin testified that
he stopped thecar because he believed the driver exceeded the established speed limit, which
constitutes a violation of Md. Code Ann., Transp. Il 821-801.1 (2006 Repl. Vol.), Officer
Goodw in ultimately issued a traffic citation for driving at a speed greater than reasonable
under conditions, which constitutes a violation of Md. Code. Ann., Transp. Il §21-801(a)
(2006 Repl. Vol.). Noting that this Court has previously held that evidence of excessive
speed alone is insufficient to support a conviction for driving at a speed greater than
reasonable under the conditions, see Warren v. State, 164 Md. App. 153 (2005), appellant
posits that an officer’s observations as to excessive speed alone should also be insufficient
to form the factual bassfor aFourth Amendment traffic stop, if therationale for the stop is
excessive speed but the traffic citation that is ultimately issued is for driving at a speed
greater than reasonable under the conditions.

The State counters that appellant failed to preserve appellate review of hisclaim,
arguingthat appellant did not question either Officer Goodwin or Off icer Watkinsabout their

observationsregardingtherace of the occupants of the car anddid not arguethisissue before

*Appellant, citing to cases from the U.S. Court of Appeals for the Tenth Circuit, also
argues that “an officer' s failure to understand the language of a statute he is charged with
enforcing is not objectively reasonable.” As this argument was raised for the first timein
appellant’s reply brief, we will not consider it. See Robinson v. State, 404 Md. 208, 216 n.
3(2008).
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the circuit court. Even if preserved, the State posits that the relevant inquiry is whether, at
the initial investigatory stage, Officer Goodwin had reasonable articulable suspicion of
criminal activity, authorizing him to initiate a traffic stop under Terry v. Ohio, 392 U.S. 1
(1968) and its progeny. It reasonsthat theinability of the State, under these factsand in light
of Warren, supra, to convict Patterson for driving at a speed greater than reasonable under
the conditionsis irrelevant because the quantum of proof necessary to establish reasonable
articulable suspicion islessthan proof beyond areasonable doubt. The State maintainsthat
the inquiry must be based on an analyss of the “totality of the circumstances,” and cannot
be restricted, as appellant suggests, to the “four corners’ of the traffic citation. The State
argues that, under atotality of the circumstances, Officer Goodwin’s observations as to the
car’s excessive speed did in fact justify the Terry stop in thiscase.

We hold that appellant properly preserved, for our review, his Fourth Amendment
challengeto thetraffic stop by Officer Goodwin. We nonetheless affirm the circuit court’s
finding that Officer Goodwin’s traffic stop was valid under the Fourth Amendment, based
on reasonabl e articulabl e suspicionthat thedriver of the car wasviolating M aryland’ straffic
code by driving over the speed limit.

C. Preservation

Asageneral rule, this Court will not decideany issueunlessit plainly appears by the

record to have been raised in or decided by the court below. Md. Rule 8-131(a).

Accordingly, the failure to argue a particular theory at a suppression hearing waives the
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ability to argue that theory on appeal. See Stone v. State, 178 Md. App. 428, 445 (2008);
Brashear v. State, 90 Md. App. 709, 720 (1992).

At the suppression hearing, Patterson’s counsel articulated the argument appellant
now raises, noting that the traffic citation only charged Patterson with driving at a peed
greater than reasonabl e under the conditions, challenging Officer Goodwin’ sjustification for
thetraffic stop and concluding that Officer Goodwin only stopped the car because he noticed
that its occupants were African-American. Immediately following the argument of
Patterson’ s counsel, appellant’ s counsel informed the circuit court that hewas “ expanding”
on his co-defendant’ s argument. He went on to argue that Officer Goodwin manufactured
abasisfor the traffic stop “as [co-defendant’ s counsel] indicated, after the search had taken
place.” Thesecommentsdemonstratethat appellant’ scounsel intended toincorporate for the
record the argument articulated by co-defendant’ scounsel. C.f. Erman v. State, 49 Md. App.
605, 612 (1981) (holding that the defendant who neither moved for severance and mistrial
nor joined in his co-defendant’s motion waived right to raise issue on apped) (emphasis
added); Hensen v. State, 133 M d. App. 156, 165 (2000). Indeed, thecircuit court addressed
both appellant and his co-defendant when it denied the motion to suppress on grounds that
appellant now raises before this Court.

Whileitispreferable for trial counsel not to assume preservation by merely “tacking
on” to aco-defendant’ sargument, therecord of the suppression hearing, sub judice, reflects

that appellant preserved f or our review the Fourth Amendment i ssue he now raiseson appeal .
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D. Reasonable Articulable Suspicion

The Fourth Amendment prohibits unreasonable governmental searches and seizures.
See United States v. Arvizu, 534 U.S. 266, 273 (2002). The linchpin of the Fourth
Amendment is reasonableness, which is determined “by balancing the intrusion on the
individual’ s Fourth Amendment interests agai nst[the] promotion of legitimate governmental
interests.” Hardy v. State, 121 Md. App. 345, 354 (1998) (quoting McMillian v. State, 325
Md. 272, 281 (1992)) (internal citations omitted).

Warrantless searches, seizures and arrests are per se unreasonable, subject only to a
few well established exceptions. Katz v. United States, 389 U.S. 347, 357 (1967). Itiswell
established that avalid traffic stop, or Terry stop, involving a motorist and/or passengersis
one such exception. See Terry, 392 U.S. 1; United States v. Sharpe, 470 U.S. 675 (1985);
Brendlin v. California, 551 U.S. ___, 127 S. Ct. 2400 (2007); Swift v. State, 393 Md. 139
(2006),; Rowe v. State, 363 M d. 424 (2001); Ferris, 355 M d. 356.

A police officer conducting atraffic stop makesavalid, Fourth Amendment intrusion
if the officer hasprobable cause to believe that the driver has committed a traffic violation,
see Whren v. United States, 517 U.S. 806, 810 (1996), or if the officer has reasonable
articulable suspicion that criminal activity may be afoot, including reasonable articulable
suspicion to believe the “ car is being driven contrary to the laws governing the operation of
motor vehicles. ...” Lewis v. State, 398 Md. 349, 362 (2007) (quoting Delaware v. Prouse,
440 U.S. 648, 650 (1979)); see also Rowe, 363 Md. at 433. An officer cannot rely on an

inchoate or unparticularized suspicion or hunch to form the basis for a valid Terry stop.
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Cartnail v. State, 359 Md. 272, 286-87 (2000)(quoting United States v. Sokolow, 490 U.S.
1, 7 (1989)).

Based on our de novo review of the suppresson record sub judice, we affirm thetrial
court’ sruling that Officer Goodwin had reasonabl e articul able suspicion to conduct a Terry
stop of the car driven by Patterson. Officer Goodwin testified that, while he was stopped
in his car and waiting to cross an intersection, he turned to his left and saw a silver BMW
driving at what he estimated to beforty to forty-five miles-per-hour. He further tedified that
the posted speed limit in the area was twenty-five miles-per-hour. A police officer is
permitted to express a non-expert opinionasto thebasisfor hisor her reasonable articulable
suspicion. See Matoumba v. State, 390 Md. 544, 554 (2005). Moreover, an experienced,
licensed operator of acar can express an opinion regarding the apparent speed of another car.
See Boyd v. State, 22 Md. App. 539, 547-48 (1974). The motions court found Officer
Goodwin’'s estimation of the speed of the car to be credible and corroborated by his
testimony regarding how fast he had to travel in order to catch up with the car. We accord
deference to the circuit court’s assessment of Officer Goodwin’s credibility and its
subsequent findings of fact. The court’sfindingswere not clearly erroneous. Moreover, the
circuit court’s legal determination that the traffic stop was based on reasonable articulable
suspicion did not constitute error.

E. Application of “Four Corners Rule” to Traffic Stops
Asexplained, Officer Goodwin articul ated specific factsin support of hisreasonable

suspicion that Patterson was engaged, or about to engage in criminal conduct, asdrivingin
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excess of the posted speed limit is clearly aviolation of Maryland’ s traffic code. See Md.
Code Ann., Transp. Il 821-801.1 (2006 Repl. Vol.). This authorized Officer Goodwin to
effectuate alimited intrusion into the Fourth Amendment rightsof the driver and occupants
of the car for the purpose of confirming or dispelling hi s suspicions.

We make this determination based on our assessment of the “totality of the
circumstances’” leading up to thetraffic stop, Sokolow, 490 U.S. at 8; we have not limited our
review to the “four corners” of the traffic citation issued by Officer Goodwin, as appellant
urges usto do.

In Greenstreet v. State, 392 Md. 652 (2006), the Court of Appeals explained the “four
corners’ rule, which confines appellate review of ajudge’s basisto conclude that issuance
of a warrant is supported by probable cause to the “four corners’ of the warrant and its
accompanyingdocuments. Appellant would haveusextend theapplication of that ruleto our
review of the validity of traffic stops and asks that we discount, as a matter of law, any
testimony from an officer that supplements or is inconsistent with the words on a traffic
citation.

Wefind Greenstreet to be inapposite here. Thereason for requiring a*“four corners’
rule in the context of warrant issuance is to assess the issuing judge’s probable cause
determination at the time the warrant is issued, in light of “all of the circumstances set forth
intheaffidavit. . . .” Greenstreet, 392 M d. at 667-68; see also Valdez v. State, 300 Md. 160,
168-69 (1984) (allowing the consideration of evidence that “aids in deciphering what is

within thefour cornersof the affidavititself”). Indetermining the reasonableness of a Terry
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stop, however, we are required to look at the officer’ s observations and conduct at the time
the stop is initiated. See In re David S., 367 Md. 523, 532 (2002) (quoting Terry, 392 U.S.
at 20, and noting that the reasonableness of a stop isdetermined by a dud inquiry, looking
at “[w]hether the officer’ saction wasjustified at its inception, and whether it was reasonably
related in scope to the circumstances which justified theinterferencein thefirst place”). An
officer’s decision to issue a traffic citation and his or her choice of crimesto chargein that
citation may often be based on circumstances occurring after theofficer’sinitial decisionto
conduct a Terry stop. The contents of a citation are, of course, relevant under the “totality
of the circumstances” test. They are not, however, determinative.

Ultimately, a“totality of the circumstances” test cautionsagainst “ pars[ing] out each
individual circumstance for sparate consideration.” Ransome v. State, 373 Md. 99, 104
(2003) (internal citationsomitted). By adopting abright-linerulerestricting judicial review
of atraffic stop to those factors identified within the four corners of atraffic citation, both
the State and the Defense would be substantially less able to highlight an officer’'s
pre—citation observations or conduct, which experience has shown us to be both probative
and relevant in making the case for or against the validity of a traffic stop. We decline to

announce such arule?®

®Appellant notesthat “[a]t | east one other jurisdiction faced with similar circumstances
recently adopted such a standard with respect to itsreview of traffic stops,” and urges usto
follow the holding in McDonald v. State, 947 A.2d 1073 (Del. 2008). In McDonald, an
officer stopped a car for failing to activate a turn signal when exiting a parking lot. Id. at
1075. Based on eventsfollowingthetraffic stop, thedefendant wasarrested. Id. at 1075-76.
After the arrest, the officer obtained an arrest warrant for the defendant, based on the
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F. Application of Warren v. State
We need not determine whether the same facts justifying Officer Goodwin’s traffic
stop would also support a conviction for thecrime charged in the citation. We are not sure
why Officer Goodwin failed to charge Patterson with violating § 21-801.1 of Maryland’s
Transportation Code, which prohibits driving at a speed exceeding the posted limit. To be
sure, the State conceded at the suppression hearing that Officer Goodwin's testimony,

indicatingthat he fird stopped the car for excessive speeding, would have been insufficient,

officer’s sworn affidavit as to events occurring bef ore and after the traffic stop. /d.

At the suppression hearing, the defendant argued that the officer could not have had
probable causeto believe a crime was committed since Delaware’ s motor vehicle laws did
not require adriver to signd when entering a public highway from private property. Id. at
1076-77. The officer testified at the suppression hearing, articulating additional factors
justifying his traffic stop of the car that had not been included in his sworn affidavit. /d. at
1078.

The McDonald Court held that the “four cornersrule” prevented the trial court from
considering factors not identified by a police officer in an affidavit of probable cause to
arrest when determining whether that officer had probable cause to conduct a traffic stop
preceding the arrest, noting that the officer’s “sworn affidavit . . . executed in support of
the . . . warrant has determinative probative vaue because it isthe only contemporaneous
evidence of why he stopped the motor vehicle several hours earlier that day.” Id. at 1078.

McDonald is distinguishable from this case because the McDonald Court used one
probable cause assertion (the officer’s sworn affidavit accompanying an arrest warrant) to
assessan officer’ searlier assertion of probabl e cause (the preceding warrantlesstraffic stop).
Here, however, appellant asks usto take oneassertion of probable cause (Officer Goodwin’s
traffic citation) to assessan earlier assertion of reasonabl e suspicion to conduct atraffic stop.
Because reasonable suspicion is a much less demanding standard than probable cause, see
Sokolow, 490 U.S. at 7, and, because an officer may develop probable cause to search or
arrest for a crime entirely different than the criminal activity originally suspected at the
initiation of the stop, we find the McD onald holding inapplicable to appellant’s case.
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under Warren, supra, to procure a conviction for driving at a speed greater than reasonable
under the circumstances, pursuant to 8 21-801(a) of the Transportation Code. At the
suppressionhearing, however, the State’ sonly burden wasto show that Officer Goodwin had
areasonabl e articul abl e suspicion sufficient to justify hisinitial investigatory stop of the car.
Muse v. State, 146 Md. A pp. 395, 406 (2002).

Appellant was entitled to argue that Officer Goodwin’s decision to charge or not
charge certain crimes in the traffic citation cast doubt on his testimony at the suppresson
hearing. Similarly, the circuit court was entitled to consider and reject this theory based on
the evidence before it. As explained, supra, we give deference to the circuit court’s
assessment of the facts and the credibility of the witnesses and we will not reverse its
decision absent ashowing of clear error; we do not so find here.

In sum, viewing all the evidence in the light most favorable to the State as the
prevailing party at the suppression hearing, we perceive no error in the circuit court’s
determination that the traffic stop that resulted in appellant’s arrest and the seizure of

evidence was valid under the Fourth Amendment to the United States Constitution.

II

A

Appellant’s second contention is that the circuit court violated hisright to afar and

impartial trial and to due process of law, guaranteed by the Fifth and Fourteenth
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Amendments to the United States Constitution and Article 24 of the Maryland Declaration
of Rights, by repeatedly questioning State’s witnesses “in a party-slective manner,
evidencingabiastoward the State’ s position and making aconcerted effortto assistthe State
in presentation of its case-in-chief.” The trial judge, in our view, overly injected himself
as an inquisitor throughout the testimony of the witnesses, the result of which wasto unduly
give the perception that he favored the State’s verson of the factual presentation. With a
degree of cerebration, we are constrained to order reversal. We explain.
(i) Questioning of Officer Goodwin

Officer Goodw intestified, both at thesuppression hearing and at trial, that heinitiated
a traffic stop of the car in which appellant was a passenger at 11:50 p.m. on October 23,
2005. The State’ stheory of the case was that this traffic stop occurred after the robbery and
murder. The testimony of the robbery victims, however, was not easily reconciled with
Officer Goodwin’stestimony. For example, when the State asked Charlotte Johnson w here
she was “ten minutes before midnight,” she replied that she was sitting on her front porch
with Davis and Tycara Johnson and that the robbery occurred around that time. She later
testified during cross-examination that the robbery occurred at around 10:30 or 11:00 p.m.
Similarly, Davis was asked by the State to testify about the events on October 23, 2005 and
“going into the early morning hours of October 24, 2005.” Anderson was asked by the State
to testify about events that occurred “close to midnight on October 23, 2005.” Tycara
Johnson responded to the State’s question about events that occurred during “the evening

hours” of October 23, 2005. It appearstha, apart from Charlotte Johnson’stestimony during
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cross-examination, no eyewitness to the robbery made any affirmative statement as to the
exact or approximate time that the robbery took place.

Attrial, Charlotte Johnson, Lamar Davisand James Anderson werethefirst witnesses
to present testimony. When Officer Goodwin was called to testify at trial, he stated on the
record that the traffic stop took place at approximately 11:50 p.m. The trial judge
immediately inserted himself into the examination of the witness:

THE COURT: Wait. Sir, that’s the time that’s recorded as to an
incident occurring and I suspect that this might have occurred later than that
incident. s there any way you can double check to make sure exactly what
time you encountered the car? Like, for example, when you got your central
complaint number from the Digatcher? You may be giving me an earlier
time, is what I'm suggesting. Can you look itup?

[THE WITNESS]: | would have to go back to the police station and

look at the CA D information, but | think the time that wasused is thetimethe
actual complaint number was pulled, sir.

THE COURT: But if the complaint number was pulled because of
something that happened earlier that evening, iS there a way that you can
reconstruct exactly what time it was that you stopped this vehicle?

[THE WITNESS]: No, sir.

(Emphasis added). Neither appellant nor his co-defendant objected to these questions.
Later, Officer Goodwin was asked by the State about therifle that was removed from

the car subsequent to the stop. Although Officer Goodwin had previously asserted that he

stopped the car at 11:50 p.m., the trial court again intervened in the examination of this

witnhess:

THE COURT: [...] While you’re doing that — Officer, I’m looking at
adocument thatindicatesthat thisHigh Point rifle was submitted on 10-24-05.
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Does that refresh your recollection as to how long after midnight you
happened to encounter this vehicle?

[APPEL LANT’SCOUNSEL ]: I would object to the Court’s question.
THE COURT: Overruled.
Does that refresh your recollection at all in terms of whether it
was 11:50 on the 23rd or whether it was after midnight when you actually saw

the vehicle?

[THEWITNESS]: No, it was 11:50 when we actually saw the vehicle
and the rifle was submitted just after midnight.

(Emphasis added). Officer Goodwin again reaffirmed, during his cross-examination by
appellant, that he stopped the car sometime before 11:50 p.m. on October 23, 2005.
(i) Questioning of Detective Bealefeld
On March 15, 2007, during Detective Charles Bealefeld’ s testimony, the following
took place beforethejury:

[THE STATE]: All right. Now, what isthetimethat’s always printed
out on your reports, on your progress reports for this murder?

[THE WITNESS]: It'sthe dispatch time of call.

[THE STATE]: Okay. What time isthat?

[THE WITNESS]: 23:44, | believeitis.

THE COURT: Explainto thejury whatyou mean by the dispatch time.

[THESTATE]: Doyouwant to double check your report to make sure
exactly —

[THE WITNESS]: The dispatch time is what time, like if you would

dial 911, the call isinitiated through the 911 system. An operator takes your
information. She documents atime. When she dispatches, or he, dispatches
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that information to a patrol car, it's given another time, and that time was
23:48 hours, 11:48 p.m.

THE COURT: All right. Let me go over this, make sure the jury and
| have got it right. If I’'m living down in Brooklyn and I hear gunshots, even
I don’t see somebody get shot or whatever, if I call them and say, there’s
gunshots in Brooklyn, that will trigger a dispatch time, and subsequent
investigation will get linked on that starting time; is that about right?

[THEWITNESS]: You can have multiple callsfor different incidents.
THE COURT: Uh-huh.

[THEWITNESS]: It’snot uncommon to havefive or six callsfor, for
instance, ashooting. Peoplehear gunshotsandfiveor six different peoplewill
call. They’ll generate atime for each oneof those call[g, and they’ || dispatch
each one of those calls.

THE COURT: Well, which onewill go onthereport? What’'sthetime
for which the report was called?

[THEWITNESS]: The one, for instance in this case, the time that was
used was when the officers responded and found the body.

THE COURT: Allright. So we don’t know how many minutes before
that the actual shooting occurred; is that correct?

[THE WITNESS]: There was acall that was dispatched — well, there
was a call that was generated and dispatched at 23:25 hours or 11:25 hours,
| believe.

THE COURT: So the shooting couldn’t —

[THE WITNESS]: For ashooting in that area.

THE COURT: So the shooting couldn’t have occurred earlier than
11:25, is that right?

[THE WITNESS]: Well, that was the first report of gunshots in the
area at 11:25.
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(Emphasisadded). Neither gppellant nor his co-defendant objected during thisportionof the
trial court’s questioning.

During the middle of aseries of questions by the State to Detective Bealefeld rel ated
to Kornish’spretrial identification of appellant and Patterson, thetrial court intervenedagain
with questions related to the timing of events:

[THE STATE]: Now, I noticed that — when was Mr. Kornish shown
the photo arrays?

[THE WITNESS]: On December the 14th, 2005. The first array was
presented at 23:51 whichis 11:51 p.m. And theotherarray wasat 11:58 p.m.

[THE STATE]: Now, |l me ask you this When did this murder
happen again?

[THE WITNESS]: October the 23rd.

[THE STATE]: What was the delay? It’s almost two months.

[THE WITNESS]: | wasn't notified — | was contacted [by] Mr.
Wagster of the Firearms Unit that there was a drug fire hit or the casings
recovered at my scene matched a weapon that was recovered on tha same

date.

[THE STATE]: And that’'s only then that you then continued to do
more in your investigation, | guess?

[THEWITNESS]: Yes, sir.

THE COURT: What was the complaint number for the recovery of the
weapon?

[THE WITNESS]: That was 057J13271.

THE COURT: And what was the dispatch time on that one?
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[THE WITNESS]: Your Honor, that was an on-view arrest that they
reported at 23:50 hours.

THE COURT: And what’s the difference in time between the dispatch
of the murder and the dispatch of the recovery of the weapon?

[THE WITNESS]: It’s two minutes, Y our Honor.

THE COURT: And what’s the distance from one lo cation to the other?

[THE WITNESS]: Probably air miles, maybe four to five miles. I'm
not sure what the— there are several different routes you could take. It would
vary in your mileage, | guess.

THE COURT: Thank you. Next question.

[THE STATE]: Thankyou. And just to clarify, the difference between
the dispatch time for the murder case and the dispatch of the on-view arrest
in terms of recovery of the weapon, that doesn’t mean that only two minutes
passed between the murder incident and the recovery of the gun?

[APPELLANT S COUNSEL]: Objection.

THE COURT: Sustained asto the leading nature of the question.

Can you explain whether or notyou think that these incidents occurred
two minutes apart or not?

[APPELLANT S COUNSEL]: Objection to the Court’s question.
THE COURT: Overruled.

[THEWITNESS]: | could explainthat! believethat they did not occur
two minutes [apart].

[APPEL LANT’S COUNSEL]: Objection to the opinion. May we
approach?

THE COURT: No. Lay opinion. What in your experience are you
looking at in making that judgment?
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[APPELLANT'S COUNSEL]: Your Honor, may we approach?

THE COURT: Not until after he answers the question. What are you
looking at, sir?

[THE WITNESS]: What am | looking at?

THE COURT: From your experience as apolice officer, what are you
looking at when you say that you don’t think these incidents occurred two
minutes apart?

[THE WITNESS]: The witness statements that | obtained.

THE COURT: All right. Now, you want to approach, [appellant’s
counsel]?

[APPELLANT’S COUNSEL]: Yes, Your Honor.
(Emphasis added). At the bench, the following conversation took place:

[APPELLANT'S COUNSEL]: Your Honor, the last seven questions
occurred as [co-defendant’s counsel] objected to. [ am objecting to the
Court’s posturing this case as taking a decided stance to choose a preference
for the State.

If it’sclarifying, by otherwise making ambiguities and in so clarifying,
the Court is indicating its preference for the State’s position.

THE COURT: Thank you. | don't believe that clarifying this issue
shows a preference for the State. | think it's mutual. My twenty years of
experience tell me that if there’s some ambiguity in the times, we 're going to
get peppered with notes from the jury long after the witnesses are capable of
testifying, SO we cannot create side issues or extend the length of the trial
(inaudible) by having witness [SiC] explain what’s obvious to every lawyer and
every policeman, but it’s not obvious to the people that don’t work in the field
how dispatch numbers are obtained, in terms, in terms of timing. |t will
prevent the jury from going off on a tangent. Thank you.

(Emphasis added).
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Co-defendant’ scounsel al so objected at the bench, arguing that D etective Bealefeld’ s
opinion was impermissibly based on hearsay. The trial court responded:
Well, | think thattherules permitit, and here’show. Under lay opinion
coming under 5-701, it only talks about experience rather than opinion based
on ascientific certainty. However, 5-703, which | guess covers 701 aswell as
702, says that opinions can be based on both admissible and non-admissible
evidence, aslong asit’sregularly relied on. Andin any event, all the witness
statements that we’re talking about are people who have testified and who
have been cross examined and the subject matter of those statementsthat he’'s
talking about have already come into evidence through them. So while, |
guess, a more orthodox formulation would be, only ask an expert to rely on
something, it’s not admissible, if it's something that he relies. | think the
Court of Appealsis prepared to say, people offering lay opinions can do the
same thing, so I’'m going not to give [in] that | generated any dement of
prejudice into the case. Thank you.
(iif) Questioning of Tycara Johnson
Before Detective Bealefeld’'s testimony, but after Officer Goodwin’'s testimony,
Tycara Johnson was called to the stand. A ppellant notesin hisbrief that she “had very little
to offer regarding the events on the evening of October 23, 2005.” After abrief direct and
cross—examination, the State declined any redirect examination. The trial court then
intervened with a series of questions:
THE COURT: You were on your own porch alone, right?
[THE WITNESS]: Excuse me?
THE COURT: You were on [your] own porch, alone, isthat right?
[THE WITNESS]: On my own porch?
THE COURT: Yeah.

[THE WITNESS]: No.
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THE COURT: Where were you?
[THE WITNESS]: Down the street.

THE COURT: All right. And were you on the next porch from where
Lamar Davis and Cynthia Johnson were?

[THE WITNESS]: | was on the same porch.

THE COURT: All right. And what instructions did the robbers give
you?

[THEWITNESS]: | don’t remember.

THE COURT: Did they tell you to lay down?

[THE WITNESS]: No, sir.

THE COURT: All right. Did you see anybody € se lay down?
[THE WITNESS]: No, sir.

[APPELLANT SCOUNSEL]: Your Honor, I’'m going to objectto the
Court’s leading questions.

THE COURT: Overruled.
Did you see anybody el se lay down?

[THE WITNESS]: Excuse me?

THE COURT: Did you see anybody else |lay down?

[THE WITNESS]: No, sir.

THE COURT: All right. In addition to the three of you that were on
the porch, did you see any other person further away on the street lay down at
any time?

[THEWITNESS]: No, sir.
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THE COURT: And did there come atime as thiswas happening that
you heard gunfire?

[THE WITNESS]: Excuse me?

[CO-DEFENDANT'S COUNSEL]:  Objection. May counsel
approach?

THE COURT: Did you hear any gunfire?
[THEWITNESS]: Yes.

[CO-DEFENDANT’'S COUNSEL]:  Objection. May counsel
approach?

THE COURT: Y ou may approach.
(Emphasis added). Both counsel approached the bench and the following ensued:

[CO-DEFENDANT’S COUNSEL]: Your Honor, | know we've had
thesekind [sic] of discussionsbeforein trial. | know that you believe[sic] are
allowed to question, but this particular witness, Y our Honor, | object because,
you know, the Court has a lot of questions during the trial and I have not
objection[sic]. This one, the State has put on witness, the State asked certain
questions, and I quite frankly believe that you're now taking over the State’s
job on this particular witness on these particular questions that you 've asked.

THE COURT: And what did Harry Davis say in Nance that the Court
can do?

[CO-DEFENDANT’'S COUNSEL]: Your Honor, I'm quite familiar
with what the Court has said and | —

THE COURT: He said if the Court thinks that the State has faltered in
presentation [sic] to the jury and it’s going to create management problems
for the jury to get the facts out for the jurors [sic] satisfaction, just try to do
it in as balanced way as possible so that you don’t want to sound like an
advocate for one side or the other.

[CO-DEFENDANT’S COUNSEL ]: And that’ swhy I’m objecting this
time because earlier times why, and | think the Court knows I’'m not shy on
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objecting, you have— | have not obj ected to any of your questions previously,
but thistime | believe the Court is not doing it in a balanced manner.

THE COURT: Well, I’m not going to go sofar astoask her,youknow,
look at those two guys over there, are they the robbers. I'm just trying to get
the jury [sic] that she did observe the same facts that the other people did, so

they don’t think that there’s a disparity in the facts even though none of them
are identifying them.

[CO-DEFENDANT’S COUNSEL]: I think once she was on the same
porch, | think that —you got that already, once you got her on the same porch.
| think that’s all the Court needed. But other questions, | think are going
beyond that.
THE COURT: Okay, thank you. Overruled.
[APPELLANT SCOUNSEL]: Same objection, Your Honor.
THE COURT: Okay.
(Emphasis added).
The trial court continued to question Johnson for a short while longer, asking her,
inter alia, if she heard or observed gunfire.
Appellant also noted other instances w hereby the trial court questioned witnesses,
some of which were followed by appellant’s objections.
Duringjury ingructions,thetrial court instructed thejury, in pertinent part, asfollows:
Members of the jury, the time has come to explain to you the law that
appliestothiscase. Theinstructionsthat | give you about the law are binding
upon you. In other words, you must apply the law as | explain it to you in
arriving at your verdict. On the other hand, any comments that | may make

about the facts are not binding upon you and are advisory only. Itisyour duty
to decide the facts and apply the law to those facts.

* k% *
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During the trial, I may have commented on the evidence or asked
questions of witnesses. You should not draw any inferences or conclusions
from my comments [or] questions either as to the merits of the case or as to
my views regarding the witness.

Usually, when I ask a question, it’s because I feel there’s an area that
hasn’t been gone into [to] the satisfaction of the jury, and because I cannot
answer questions when you're deliberating by putting another witness on the
stand or getting, somehow, an answer for the first time, I try to anticipate
those kinds of things that you 're going to be wondering about and [sic] them
nailed down, even if they 're not part of either lawyer’s strategy in developing
the facts of the case.

(Emphasis added).

Appellant maintainsthat, “[a]lthough atrial court isgranted someleeway to question
witnessesin animpartiad manner in order to avoid confusion,” such discretion should be used
sparingly. Accordingto appellant, thecircuit court posed “morethan 125 questionsto State’ s
witnesses,” and “crossed the line from neutral inquisitor to A ssistant State’s Attorney.”
Appellant challenges the trial court’s questioning of Officer Goodwin and Detective
Bealefeld, arguing that the trial court sought to “fill avoid in the State’ s case and establish
a timeline that better fit the State’s theory of prosecution.” Appellant adds that the trial
court’s repeated intervention at trial resulted, in part, in Detective Bealefeld’ s improper
opinion testimony based on inadmissible hearsay.

The State counters, generally, that appellant failed to contemporaneoudy object to
most of thetrial court’s quegions tha appdlant now challenges before this Court. Asto

what was preserved, the State explains that the trial court merely sought to sharpen and

clarify ambiguities in the evidence. Finally, the State maintains that, if this Court were to
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find error in the trial court' s actions, this error was harmless, since the “eight occasions
where the trial court asked questions of witnesses” were “inconsequential” in light of the
strength of the evidence against appellant and the trial court’s jury instructions cautioning
thejury against drawing any inferences or conclus ons fromits questioning of the witnesses.
B
PRESERVATION

It is well-settled that an appellate court will ordinarily not consider any point or
guestion unless it plainly appears from the record to have been raised in or decided by the
trial court sub judice. Md. Rule 8-131(a); Robinson v. State, 404 Md. 208, 216-17 (2008).
Inthe context of atrial court’ sinterrogation of awitness trial counsel must, at the very least,
object to the court’s question or comment in order to preserve appellate review of the
interrogation.  See Brown v. State, 220 Md. 29, 39 (1959) (preservation requires an
objection, arequest that the jury beinstructed to disregard the questions and answers, and a
motion for mistrial); McMillian v. State, 65 Md. App. 21, 26 (1985) (noting that appellant
failed to object to ten of the twelve instances of conduct by the trial judge raised on appeal,
waiving appellate review of that conduct); Hon. Joseph F. Murphy, Jr., Maryland Evidence
Handbook 8§ 201(A) at 51-52 (3rd ed. 1999)(* When the judge’ s quesion will prejudice your
client, you must object to preserve error”).

We also recognizethat, when an appellant does not seek to challengeafew, distinct
guestions posed by the trial court to the witness, but instead seeks to challenge an overall
pattern of conduct on the part of the trial court that demonstrates a lack of neutrality, it is
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unreasonable to expect trial counsel to object each time the trial court decides to intervene.
Oftentimes, a pattern of conduct only becomes apparent as the proceedings unfold.
Moreover, any competent trial counsel is aware that atrial court has broad discretion to ask
questionsof thewitnesses at trial. See Waddell v. State, 85Md. A pp. 54, 59-60 (1990); Leak
v. State, 84 Md. App. 353, 363-64 (1990); Nance v. State, 77 Md. App. 259, 263 (1988);
Pearlstein v. State, 76 Md. App. 507, 515 (1988). Defense counsel isthusintheunenviable
position of having to determine when the trial court’s questioning has “gone too far,”
warranting an objection.

Several decisions rendered by Maryland appellate courts have rejected claims of
impropriety of judicial interferencein the examination of witnesses on the basisof failureto
preservetheissue. See Woodell v. State, 223 M d. 89 (1960) (trial judge’ s questioning held
not to indicatedisbelief in one of appellant’ sanswersor in belief in hisguilt, notwithstanding
failure to object or request mistrial); Bailey v. State, 6 Md. App. 496 (1969) (trial court’s
guestioningdid not appear to manifest an opinion adverseto the appellantor to defense upon
which he sought to rely, notwithstanding failure to object to alleged “active participation”
by the court in questioning two of the State’s witnesses.)

In Chambers v. State, 81 Md. App. 210, 219 (1989), the State had agreed with
appellant’ s counsel that it would not ask the witness if she could identify appellant as one of
the men who robbed her because counsel did not want to highlightthe lapse of time sincethe
robbery asthe reason for herinability to make a courtroom identification. Appellant waived

any objection by his failureto move for a mistrial until the day following the trial judge’s
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guestioningwhich elicited that thewitnesswasunable to identify the appellant, although she
had positively identified him as one of the men who robbed her at a pre-trial line-up. /d. at
220.

In Bell v. State, 48 Md. App. 669, 679 (1981), although appellant alleged that the trial
judge asked at least fifty-four questions that manifestedan opinion adverseto him, hedid not
objectand thetrial judge’ squestioning was neither extensve nor extraordinary in light of the
length of the case and its subsidiary issues:

In light of all of the testimony in the case, we do not find that the judge's

attitudereflected prejudicial unfairness, partiality, or an opinion of guilt. At

worst the interrogation appeared to question some of thedefenses upon which

appellant sought to rely; it did not, however, manifest an opinion adverse to

appellant or adverse to those def enses. This would appear to be where theline
isdrawn. We admonish any trial judge, however, to avoid brinkmanship and

to sin, if at all, on the side of silence.

(Emphasis added) (internal citations omitted).

We decline to apply the preservation rule in a hyper-technical fashion, foreclosing
appellate review of meritorious claims, where the record shows that trial counsel has made
good faith and timely objections and attempted to explain, on the record, counsel’ s concerns
regardingapattern of questioning by thetrial court. Inthiscase, appellant objected generally
tothetrial court’ squestioning of Officer Goodwin, Detective Bealefeld and Tycara Johnson.

In addition, at the bench conferences following the objections to the trial court’s

examination of Detective Bealefeld and Tycara Johnson, appellant’s counsel either

specifically noted his concern that the court was showing preference for the State’ s case or
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adopted objectionswhen raised by co-def endant’ scounsel. Under the circumstances of this
case, appellant has properly preserved for our review the court’simpartiality, vel non.

C
Trial Court’s Interrogation of Witnesses

Prosecution and judgment are two quite separate functions in the

administration of justice; they must not merge. Judge Learned Hand

It is well-settled that a presiding judge in a jury trial has discretion to question
witnessesin order to ensure that the facts of the case are fully developed. Nance v. State, 77
Md. App. at 263-64. The principal justification for atrial judge to inject himself or herself
into the questioning of awitnessisto clarifyissuesin the case. Under proper circumstances,
thisisso even if the judge’ sinterrogation bears upon the credibility of adefendant. Bell, 48
Md. App. at 678. See Madison v. State, 200 Md. 1, 12 (1952) (trial court did not err by
asking defendant a series of questions that arguably bore on def endant’s credibility); King
v. State, 14 Md. App. 385, 394 (1972) (trial court asked the appellant, charged with second-
degree murder of his common-law wife, a series of questions at conclusion of cross
examination, including whether appellant knew how she died and whether appellant saw
anybody choke her. Even though the questions bore on the credibility of appellant, they “did
not do so improperly nor to the extent of adversely affecting the appellant'sright to afair trial

before the jury or of otherwise depriving him of due process of law.”)
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Thetrial court’ sintervention may be particularly helpful in instances where relevant
evidence has not been adduced by counsd or the evidence adduced is unclear or confusing.
Lane v. State, 60 Md. App. 412, 429-30 (1984) (in prosecution of theft of property of $300
or more, presiding judge properly examined appellant’s daughter as to how she knew that
information on an employment verification form was false - information that neither the
prosecutingattorney nor appellant’scounsel elicited and, “where, ashere, the prior testimony
is unclear, evasive or equivocal.”)(emphasis added). See also Henderson v. State, 51 Md.
App. 152, 158-59 (1982) (rejecting appellant’ sclaim that the court’ s questioning conveyed
to the jury that the judge disbelieved the witness and holding that trial judge properly asked
friend of appellant’s cousin, regarding his description of the murderer-robber as “real bushy
like, sideburns, a light skinned fellow, about six-two or maybe six-three, and he was real
skinny,” “But you don’t know how tall this defendant is, doyou?’). See also McMillian, 65
Md. App. at 26-27. (trial court’ s questionswere to “clarify testimony and bring out the full
facts,” notwithstanding that the court should have used greaer restraint in characterizing
counsel’s question as “ ridiculous,” then rephrasing it.)

Although atrial judge, when presiding at a jury trial, is not required to sit like the
proverbial “bump on alog,” the preferable practice is for the court to defer its questioning
until after each counsel has concluded his or her examination of the witness. See Marshall
v. State, 291 Md. 205, 212-13 (1981) (holding that “[i]t isafar more prudent practice for the

judge to all ow counsel to clear up disputed points on cross-examination, unassisted by the
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court. In this manner, the judge is most likely to preserve his role as an impartial arbiter,
because he avoids the appearance of acting as an advocate.”).

Moreover, “the power to participate in the examination of witnesses. . . should be
sparingly exercised. Particularly when thequestioningisdesignedto elicit answ ersfavorable
to the prosecution, ‘it is far better for the trial judge to err on the side of abstention from
intervention in the case.’ If more than one or two questions are involved, the proper
procedure is ‘to call both counsel to the bench, or in chambers and suggest what (the judge)
wants done.” U.S. v. Green, 429 F. 2d 754, 760-61 (D.C. Cir. 1970) (internal citations
omitted).

Itisalsotrue, however, that, “[i]f ajudge’scomments during [the proceedings] could
cause a reasonable person to question the impartiality of the judge, then the defendant has
been deprived of due process and the judge has abused his or her discretion.” Archer v.
State, 383 Md. 329, 357 (2004) (quoting Jackson v. State, 364 Md. 192, 207 (2001)).
Accordingly, trial judges are cautioned to exercise their discretion to question witnesses
sparingly, lest they compromisetheir rolesasimpartial arbitratorsin the eyesof thejury. See
Kelly v. State, 392 M d. 511, 542-43 (2006); Marshall, 291 M d. at 213; Bell, 48 Md. App. at
678. In Bell, we explained:

The trial judge's role is that of an impartial arbitrator and that
appearanceisnot generally compatiblewith aninquisitorial role. It is the better
practicefor atrial judge to inject himself as little as possible in a jury case,
United States v. Green, 429 F.2d 754, 760 (D.C. Cir. 1970), because of the

inordinate influence that may emanate from his position if jurorsinterpret his
questions as indicative of his opinion.
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Yet, if counsel have faltered in their advocacies, it is not improper for

atrial judge to be “meticuloudy careful to make sure that the full facts (are)

brought out,” Jefferies v. State, 5 Md. App. 630, 632 (1959), or to seek to

discover thetruth when counsel have not elicited some material fact, or indeed

when awitness hasnot testified with entirefrankness. Annot.,84 A.L.R. 1172,

1193 (1933). Such questioning may even bear upon the credibility of a

defendant in a proper circumstance. Madison v. State, 200 Md. 1, 12 (1952);

King v. State, supra at 394. This should be achieved expeditiously, however,

if at all, for a protracted examination has a tendency to convey to a jury a

judge's opinion as to facts or the credibility of witnesses. Annot., supra.
48 Md. App. at 678 (emphasis added).

The partiality - or perception thereof - of the judge presiding at a jury trial may
manifest itself in several ways. The sheer number of questions asked may signal thejudge’s
disbelief of a witness' testimony. Vandegrift v. State, 237 Md. 305, 310-11 (1965). The
guestionsthemselves, e.g., admonishing a witness that he or she is under oath, may convey
tothejury the presiding judge’s assessment of the witnesses' testimony. Marshall, 291 Md.
at 213. See also Johnson v. State, 156 Md. App. 694, 712-13 (2004) (holding that questions
elicited by trial judge were meant to influence negatively the jury's assessment of the
appellant'sguilt, not to put in clear focusthefactual issuesthejury wasto decide; in addition,
theimplied admission of guilt they were meant to and did elicit was not properly admissible,
because it merely was a variation on an impermissible adverse inference from the spousal
adverse testimony privilege).

Although a conviction is rarely reversed on the grounds that the judge has

compromised hisor her impartiality by interveningin acase, there have been instanceswhere
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the egregiousness of atrial court’ sintervention indeed warranted admonishment of the trial
court or, evenin some cases, anew trial. Waddell, 85 Md. App. at 59-60; Vandegrift, 237
Md. at 31011 (trial court’ s questionsmanifesteditsdisbelief of witness' testimony.) Brown,
220 Md. at 39 (trial judge asked defendant questionscalculated to convey his dishelief of
defendant’ s testimony to the jury). Apropos to the analysis at hand, in Ferrell v. State, 73
Md. App. 627 (1988), rev’'d on other grounds, 318 Md. 235 (1990), Chief Judge Bell
currently, of the Court of A ppeals, dissenting, wrote:

Turning to the case sub judice, the majority has very considerately
characterized the trial judge's actions in this case as stepping in “at several
points to clarify questions posed by counsel or to give the witness an
opportunity to explain or clarify the alleged inconsistencies.” This
characterization is not supported by the record. On the contrary, the record
discloses that the trial judge, totally oblivious of any bounds interjected
herself repeatedly, into the proceeding. In fact, therewere morethanahundred
such instances. The judge participated, to some extent, in the questioning of
each witness called to testify.

To be fair, some of the trial judge's interjections were innocuous and some
were for the purpose of clarifying questions posed by counsel; the vast
majority of them, however, were much more serious. A few examples are
demonstrative. During the State's case, the court's interventions included
participating freely and frequently in the direct examination of witnesses,
assisting the assistant State's Attorney in the presentation of his case, when he
did not wish help, and, indeed, resisted it; interrupting cross-examination by
defense counsel to assist State's witnesses in responding to questions; and
explaining the testimony of State'switnesses. The trial judge also rephrased
questions, rather than ruling on objections by defense. Moreover, in addition
to correcting defense counsel in frontof the jury and suggesting how questions
should be phrased, the trial judge raised objections sua sponte. During the
defense case, the judge, without regard to, and in fact, in spite of, the defense
strategy, cross-examined defensewitnessesduring their direct examination./n
some instances, the trial judge anticipated issues which had not yet been
raised and, in at |east one other, questioned awitness concerning histestimony
inaprior trial.
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73 Md. A pp. at 645-48 (emphasis added).

In Leak, 84 Md. App. at 362, reversang on other grounds, we commented on the fact
that the entire testimony of adefense witness extended over forty pages of transcript and the
questioning by the court spanned eight of those forty-five pages. Holding that “itwas clear
that the purpose of the interrogation wasto impeach thewitness,” we concludedthat thetrial
court had crossed the line:

Even in the absence of any indication as to intonation, facial expression, or

"body language," itis apparent to us from the nature of the questions that the

interrogation was not for the purpose of sharpening the issue or bringing out

thefull facts of the case being tried. We cannot escape the concluson that the
purpose of the interrogation was to impeach the witness. The questions
themselves could not fail to convey to the jury the judge's opinion of the
witness's credibility. That is not the proper role of atrial judge, who must
maintain the appearance of an impartial arbitrator.

Id. at 369.

In Waddell v. State, 85 Md. App. 54, 59 (1990), when the witness explained that he
allowed the defendant to carry agun at work, the trial judge asked in front of the jury, “And
you just let him do it?" When defense counsel asked the witness to explain why he let the
defendant carry agun, the witness said he under stood why defendant would carry agun given
where helived. Id. Thetrial court responded, “Y ou know differentnow.” Id. Noting that,
“[a]lthough the trial judge sometimes inappropriately asked questions and interjected
comments,” we concluded that we would not have reversed but for the aforementioned

interjection:

The comment that the judge interjected during the supervisor's tesimony was
SO egregious — so inflammatory as it were — that this time we have no choice
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buttoreverse. Through that comment, thejudgeclearlyimplied her belief that
appellant shot and killed Carlton Robinson. When shedid so, she crossed over
theline of impartiality and became an advocate for the State. Wethink that it
was impossible for gopellant to have had afair trial under the circumstances.

Id. at 60.

exceeds the normal bounds of an impartial arbiter, but the questioning does not reflect
prejudicial unfairness, partiality or an opinion of guilt as to the accused, we then look to the
strength of the State’ s case to determine whether the court’ s transgression hasdeprived the
defendant of a fair trial. Smith v. State, 66 Md. App. 603, 619-20 (1986).
recognizingthat “thetrial judge sporadically exhibited a somewhat impatient and intolerant

attitude toward counsel,” we formulated the proper measure of the court's intervention,

In instances in which the trial court’s interrogation of witnesses runs afoul of what

which we believe is particularly apropos to the case at hand:

1d.

While acknowledging the discretionary right of atrial judgeto question
witnesses, it is painfully obvious in the case sub judice that the trial judge
oftimes overly injected himself as an inquisitor throughout the direct
examination of both victims. We hasten to add, however, that the trial judge
brought out testimonial clarity in reference to acts of specific assailants.

We have scrupuloudy combed the transcript of tesimony without
finding that the trial judge's questions or atitude reflected prejudicial
unfairness, partiality or an opinion of guilt as to the accused. In light of the
overwhelming evidence which had established the elements of the offenses
and the criminal agency of Smith prior to the improper conduct of the trial
judge, we believe beyond a reasonable doubt that the court's undue injection
into the trial did not have the effect of influencing the verdict of the jury, and
was therefore harmless.
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From theforegoing, wedistill thefollowing principlesregarding judicial intervention
in the examination of witnesses. (1) The primary purpose of judicial interrogation of
witnesses is to clarify matters elicited on direct or cross-examination. (2) Judicial
interferencein the examination of witnessesshould belimited anditis preferablefor thetrial
judgeto err on the side of abstentionfrominterventioninthe case. (3) Althoughthe number
of questions posed by thetrial judge exceeds those normally asked by atrid judge, the sheer
number, standing alone, is not determinative of whether reversal is warranted. (4) It is
preferable for the presiding judge to afford counsel the opportunity to elicit relevant and
material testimony prior to interceding. (5) Continued inquisitorial participation in the
guestioning of witnesses runs afoul of the court’s role as impartial arbiter, whether such
questionsare proper or improper, when they tend to influence the jury regarding the court’s
view of the testimony and evidence. (6) The most egregious manner of intervention is the
trial court’ spersond injection of itsviewsand/or attitude toward witnesses or partiesor their
theory of the case through intimidation, threatening, sarcasm, derison or expressions of
disbelief, irrespective of the frequency or the point in time during or at the conclusion of
direct or cross-examination of counsel. (7) If the direct and cross-examination of counsel is
woefully inadequate, requiring extensive sup plementation thereof, the preferred procedure
is for the court to summons both counsel to the bench or in chambers and suggest how it
wishesto proceed. (8) Greater latitudeisgranted to atrial judge based on the complexity of
acase. Cardin v. State, 73 Md. App. 200, 232-33 (1987); Pearlstein, 76 Md. App. at

515-16.
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D

The Instant Case

In the case sub judice, the essence of appellant’ sassignment of error is whether the
court “departed from its role as a neutral arbiter and elicited testimonial evidence from
State’ s witnesses in a selective manner.” To answer thisquestion, welook primarily to the
form and language of the court’ s questionsthemselves, in the context of the circumstances
of this case, examining whether the questions, on their face, reveal any display of partiality.
See Pearlstein, 76 Md. App. at 516; Cardin, 73 Md. App. at 232.

From our review of therecord, thetrial court’ s questioning of TycaraJohnson and the
other isolated instances of the questioning by the trial court cited by appellant were within
the court’ sdiscretion to assist the jury in understanding all relevant facts of the case. These
guestions by the trial court elicited general facts about the circumstances surrounding the
crimeand were not outsidethelatitude aff orded to judgesto clarify material factsin the case.

When viewing the record as a whole, howev er, we conclude otherwise with respect
to thetrial court’ sinterrogation of Officer Goodwin and Detective Bealefeld. Our research
has failed to uncover prior decisions rendered by Maryland federal or gppellate courts in
whichatrial judge has, in essence, placed wordsinto witnesses’ mouthsor directed witnesses
to testify consistent with the court’ s understanding of the evidence. At the outset, the court
and counsel “teed up” the narrow issue presented in thisappeal in the colloquy reproduced,

supra, wherein counsel complained that he was * objecting to the court’ s posturing this case
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as taking a decided stance to choose a preference for the State. If it’s clarifying, the court
isindicating its preference for the State’ sposition.” Denying that hisintervention indicated
hispreferencefor theState’ s position, thetrial judge, rejoined, “.. . if there’ ssome ambiguity
in the times, we’re going to get peppered with notes from the jury long after the witnesses
are capable of testifying, O we cannot create side issues or extend the length of the trial by
having witness[es] explain what’ s obviousto every lawyer and every policeman, but it’ s not
obvious to the people that don’t work in the field how dispatch numbers are obtained, in
terms, in terms of timing. It will preventthe jury from going off on a tangent.”

At the outset, the court declared its express purpose of clarifying issues when it
interrupted thequestioning of witnesses by counsd in order to poseits ownquestions. We
acknow ledge that the court properly recognized itsright to do so, provided its intervention
was not overly intrusive. Lest there be any doubt, we do not question the court’s motives,
only its exuberance and continued inquisitorial demeanor. The record reflects no sarcasm,
intimidation, threatening, manifestation of disbelief or incredulity of witnesses or the
defendant’ s case. Similartotheintrusiveactionsof thetrial judgedescribed in the dissenting
opinion in Ferrell, supra, a 638, what the record does reflect, however, are the court's
participating freely and frequently in the direct examination of witnesses, essentially ass sting
the Assistant State's Attorney in the presentation of his case, interrupting cross-examination
by defense counsel to assist State's witnesses in responding to questions and explaining the
testimony of State's witnesses. The trial judge, in this case, also rephrased questions after

sustai ning objections by the defense and, in someinstances, anticipaed i ssues which had not
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yet been raised. Most troubling isthe fact that the timing of the robbery and the traffic stop
were “key” issuesin the case. No matter how laudable the court s intentions, it isnot the
court’s role to anticipate every possible question that jurors might subsequently have and
preemptively act to “prevent [them] from going off on a tangent.”

The excerpted portions of thetrial transcriptin Il A, supra, demonstrate that the trial
court’ squestioning blurred the “fineline between assisting the jury by bringing out facts and
‘sharpeningtheissues,’ which ispermissble, andinfluencing thejury’s assessment of facts
or of awitness' scredibility by indicating hisown opinions, whichisnotpermissible.” Leak,
84 Md. App. at 363-64. It isnot the mere number of questions posed by the trial court that
causes our concern. See Jefferies v. State, 5 Md. App. 630, 632-33 (1969) (the fact that the
trial judge asked forty-seven questions of the State’ switnesses and 108 questions of defense
witness was not, in and of itself, evidence that the defendant received an unfair trial). Itis
rather the degree to which these questions risked influencing the jury, from their vantage
point of viewing the entire proceeding, to adopt what appeared to be the trial court’ s “point
of view” with respect to the facts of the case. We explain.

After Officer Goodwin testified that the stop occurred at 11:50 p.m., the trial court
informed him “that’ s the time that’s recorded as to an incident occurring and / suspect that
this might have occurred later than that incident,” and advised him that he “may be giving
me an earlier time, is what I'm suggesting.” (Emphasis added). Despite Officer Goodwin’s
testimony that the stop occurred at 11:50 p.m., the trial court later asked if his recollection

wasrefreshed asto “how long after midnight” he stopped the car by an exhibit documenting
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submission of therifle confiscated. Infact, at no pointin histestimony did Officer Goodwin
ever relate that the traf fic stop occurred after midnight. Even though Officer Goodwin did
not change histestimony, the form of the trial court’ s questioning implicitly suggegsed to the
witnessthat he should change his testimony and al erted both the witness and the jury that the
trial court had a definite opinion as to the actual timeline of events in the case.

The trial court then continued to question Detective Bealefeld about thetimeline of
events, focus ng onthe dispatch time for the murder, i.e., 11:48 p.m., and the timing of the
traffic stop, i.e., 11:50 p.m. Noting that he wanted to “make sure the jury and | have got it
right,” thetrial court posed variousquestionsin narrative form that had the potential to both
impermissibly lead Detective Bealef eld’ s testimony and to alert the jury to the trial court’s
“point of view.”

The impact of this persistent quegioning by the trial court was made clear at a later
point in Detective Bealefeld's testimony. The trial court asked Detective Bealefeld, over
appellant’s objection, to address why, in Bealefeld s opinion, there was a two minute
differencebetween the dispatch time for the murder and the traf fic stop. Detective Bealef eld
opined that the differencein thesetwo timesdid not indicate that two minutes had elapsed
between the actual murder and the traffic stop. The Stateinterjected with aleading question
to Detective B ealefeld and, although the trial court sustained gppellant’s objection to the
State’s question, the court then proceeded to ask the witness the basis for his opinion,

eliciting the answer to the question to which it had just sustained an objection. Detective
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Bealefeld then testified that he based his opinion on statements he had obtained from
witnesses.

Appellant was correct to object to this testimony.” While Detective Bealefeld was
permittedto offer lay opinion testimony generally, such testimony was requiredto be limited
to “those opinions or inferences which are (1) rationally based on the perception of the
witness, and (2) helpful to a clear understanding of the witness's testimony or the
determination of afactinissue.” Md. Rule5-701. Thetrial courtwasincorrect to assert that
Detective Bealefeld could, under Rule 5-703, offer lay opinion testimony based on the
hearsay statements of witnesses.? Detective Bealefeld’ stestimony reveal ed that his opinion
was not based on his first-hand knowledge, but rather on information he had learned from
third parties. The mere fact that those third parties were witnesses at trial and available for

cross—examination does not change the limitations imposed by Maryland Rule 5-701 on lay

"Although appellant was correct to object, we note that later, during his
cross—examination of Detective Bealefeld, appellant asked the witness what timethe crime
occurred and Detective Bealefeld responded, “From the information that | received from
someone calling 911 at 11:25 p.m., and Mr. Lamar Davis stating that he was in the house
for ten, approximately ten minutes after the robbery before he went out back and saw the
body, so anywhere, ten to fifteen minutes prior to that initial dispatch time.” (Emphasis
added). Had appellant specifically sought to challenge the admissibility of Detective
Bealefeld s lay opinion testimony on appeal, we would have ruled that appellant waived his
objection by failing to move to strike Detective Bealefeld’ s testimony asto Lamar Davis's
out-of-court statement. See Holmes v. State, 119 Md. A pp. 518, 523 (1998). Since, however,
the gravamen of appellant’ sissue here isthe trial court’ s questioning of witnesses, we refer
to Detective B ealefeld’ slay opiniontestimony merely to underlinethe dangers of over-active
guestioning by the court.

®]Maryland Rule 5-703 is entitled “Bases of opinion testimony by experts” and
authorizesexpertsto rely on hearsay evidence if thehearsay isof the kind customarily relied
on by experts.
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opinion testimony. In light of the totality of Detective Bealefeld's testimony, the jury
possessed sufficient information to draw inferences regarding the timing of events and the
State could have elaborated on thisissue, had it chosen to, during closing arguments. It was
unnecessary for the trial court to further clarify matters in this ingance and its quegtioning
led the witness to offer — and the court to approve of — testimony not authorized under the
Maryland Rules.

Thetrial of adefendant must not only befair —it must giveevery appearance of being
fair. Scott v. State, 289 Md. 647, 655 (1981) (emphasis added). As we have stated
previously, trial court questioning “should be achieved expeditiously . . . if at all, for a
protracted examination has a tendency to convey to ajury ajudge’s opinion as to the facts
or the credibility of the witnesses.” Bell, 48 Md. App. at 678. The trial court s persistent
guestioning here, however well-intentioned, risked suggesting to the jury that the trial court
wanted to elicit facts that fit into adistinct timeline that favored the State’'s case. Aswe
mentioned, supra, the trial court’s conduct, to be sure, in no way involved threatening,
condescension, sarcasm, derision or visibledisbelief of awitness’ testimony. See Vandegrift,
237 Md. at 310-11; Brown, 220 M d. at 39. The court’ sinterrogationwas, how ever, acutely
suggestive, coercive and manipulative. Neither Officer Goodwin nor Detective Bealefeld
were evasiveor equivocal witnesses, c.f. Pearlstein, 76 Md. App. at 515, and thetrial court’s
protracted examination of both of these witnessesoccurred before completion of direct and
cross—examination. Moreover, the narrative and directive nature of the questions had the

potential to divert testimony or sway the jury. Accordingly, we hold that, under the
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circumstances, the trial court abused its discretion in conducting the questioning of Officer
Goodwin and Detective Bealefeld and, therefore, risked the appearance of partiality on the
part of the court.

Having concluded that the court’ s questioning risked swaying thejury’ sfact finding,
reversal would be warranted unless we, as a reviewing court, upon our own independent
review of the record, are able to declare a belief, beyond a reasonable doubt, that the error
in no way influenced the verdict. Such error cannot be deemed harmless and reversal is
mandated where it influences the jury verdict. Dorsey v. State, 276 Md. 638, 659 (1976).
Not every instance of inappropriate questioning or commenting by a trial court warrants
reversal. Where we have reversed convictions in the past, the trial court’s comments or
guestionswere so egregious as to be clearly prejudicial, such that afair trial was no longer
possible from that point on. Waddell, 85 Md. App. at 59-60; Spencer, 76 Md. App. at 78.

Patently, the court’ sinterferenceran afoul of itsroleasan impartial arbiter. Although
we do not perceive that the trial judge's questions or attitude reflected flagrant and willful
prejudicial interferencewith theexamination of witnhesses, Smith, supra, the court, inits zeal
tofit the pieces of the picture presented to the jury together like the pieces of ajigsaw puzzle,
deprived appellant of theright to afair and impartial trial.

Contrary to the State’ s assertion that the timing of the robbery and the traffic stop

were not “ key” issuesin the case,” we are persuaded that members of thejury could very well

The timing of the robbery was part of appellant’s theory of the case and appel lant
referenced the timeline of events during his closing arguments. Even if appellant had not
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have reached their verdict based, at |east in part, on thetimeline. The court was persistent
and relentless in insisting that Officer Goodwin conform his testimony to the court’s
interpretation of the evidence. More importantly, despite the court’s admonition to counsel
that it did not believe that “clarifying this issue shows a preference for the State,” the
conclusion that the court's overall demeanor did indeed signal that it was assisting the
prosecution in the presentation of its case is inescapable. In addition to the inquisitorial
questioning, the trial judge’'s statement, “. . . Sir, that's the time that’s recorded as to an
incident occurring and / suspect that thismight have occurred later than that incident,” was
both suggestive and a personalization of the inquiry. Although Officer Goodwin did not
change his testimony regarding the timing of the traffic stop as aresult of thetrial court’s
questions, the cumulative effect of the intrusive and inquisitorial interference with the
examination of witnesses throughout ineluctably compelsreversal in this case.

We pause to observe that trial courts are well advised to be cautious in the exercise
of their discretion in the examination of witnesses, “avoid[ing] brinkmanship
and . ..sin[ning], if atall, onthe side of silence.” Bell, 48 Md. App. at 679. Althoughtrial

courts are not expected to remain mute during trials, neither should they allow themselves

made the timing of these events a “key” issue, the trial court arguably did through its
persistent questioning.
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to participate in trials in a manner that calls into question their impartiality and whether a

defendant has been denied atrial by afair and impartial arbiter.
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JUDGMENT OF THE CIRCUIT
COURT FOR BALTIMORE CITY
REVERSED; CASE REMANDED TO
THAT COURT FOR FURTHER
PROCEEDINGS CONSISTENT WITH
THIS OPINION.

COSTS TO BE PAID BY MAYOR
AND CITY COUNCIL OF
BALTIMORE.



