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What is an illegal sentence? That all depends upon what one means by "an illegal
sentence." There are countlessillegal sentencesinthe simple sense. They are sentencesthat
may readily be reversed, vacated, corrected or modified on direct appeal, or even on limited
post-conviction review, for a wide variety of procedural glitches and missteps in the
sentencing process. Challenges to such venial illegalities, however, are vulnerable to such
common pleading infirmities as non-preservation and limitations. Thereisapoint, after all,
beyond which we decline to revisit modest infractions. There are, by contrast, illegal
sentencesin the pluperfect sense. Suchillegal sentences are subject to open-ended collateral
review. Although both phenomena may casually bereferred to asillegal sentences, thereis
acritically dispositive difference between a procedurally illegal sentencing process and an

inherently illegal sentence itself.* It is only the latter that is grist for the mill of Maryland

'Thetwo illegalities must not be conflated. It was of thislinguistic problem that this
Court spoke in Matthews v. State, 197 Md. App. 365, 367, 13 A.3d 834 (2011), rev'd on
other grounds, 424 Md. 503, 36 A.3d 499 (2012):

What seems at first to be alegal problem frequently turns out to be a
linguistic or a semantic problem. On this appeal, we come face to face with
the enigmathat an illegal sentenceis not always an illegal sentence. We do
not mean this as doubletalk. In the context of direct appellate review, there
are awide variety of reasons why a sentence, or a sentencing procedure, may
be so seriously flawed as to give rise to the appellate reversal or vacating of
the sentence. In this context, such flaws are, and are regularly referred to as,
illegal sentences. There are, however, procedural rules regulating the form
that challenges to such sentences may take and imposing strict limitations on
when such challenges may be made. There is also, by dramatic contrast, a
very different context in which a sentence may be challenged at any time,
subject to no filing deadline of any sort.

(Emphasis supplied).



Rule 4-345(a):
(a) lllegal sentence. The court may correct an illegal sentence at any time.
The Present Case

On September 2, 2008, the appellant, Joseph A. Carlini, entered aguilty plea before
Judge William J. Rowan, 111, in the Circuit Court for Montgomery County to charges of 1)
afelony theft scheme, 2) fraudulent practices in the sale of securities, and 3) acting as a
broker without being registered by the State. The actual sentencing, after a series of
postponements, was deferred until November 26, 2008.

The sentence that concerns us was on the first count, charging a scheme of felony
theft. Judge Rowan sentenced the appellant on that count to a term of ten years
imprisonment with all but four years suspended, to be followed by five years of supervised
probation. The appellant was also ordered to pay restitution to 41 victims of his theft in
amounts set forth in the State's "Memorandum Regarding Restitution."

Theappellant wasreleased fromjail on August 20, 2009. Over the course of the next
nine months, he paid $9,106 toward hisrestitution obligation but was nonethelessin arrears
in the amount of $5,630.82. On May 25, 2010, he appeared in circuit court on a charge of
having violated his probation because of that arrearage. The court found the appellant to be
inviolation of probation, but acceded to defense counsel’'srequest that theimposition of any
sentence be stayed to allow him to become current with hisrestitution obligation. The court

set an interim hearing for July 27, 2010. At the July 27 hearing, the State reported that the



appellant, through alump sum payment of $19,000 on July 16, had become current on his
restitution obligation. The court agreed that an imposition of sentence for a probation
violation was not warranted at that time and set another hearing for December 3, 2010. At
the December 3 hearing, however, the State brought out that the appellant had made no
payments toward restitution since July and showed no signs of being able to do so in the
foreseeable future. Judge Rowan ordered that the six years of suspended incarceration be
served. At notimeduring al of those hearings did the appellant suggest that the restitution
obligation wasin any way in violation of his plea agreement.

It was on May 21, 2012, that the appellant claimed for the first time that the
restitution order was an illegal sentence because it was a sanction beyond the scope of his
pleaagreement. That Motion to Correct an lllegal Sentence was denied, without a hearing,
by Judge Michael J. Algeo on June 13, 2012. It isfrom that denial that the appellant has
taken this appeal.

The Contention

The appellant's single contention focuses exclusively on the hearing of September 2,
2008, at which the appellant entered hisguilty pleas. Hearguesthat, asdefense counsel and
the prosecutor explained to Judge Rowan thetermsof their pleaagreement, theonly criminal
sanction expressly mentioned was a term of imprisonment. The agreement, ultimately
accepted by Judge Rowan, did not place any upper limit on the term of imprisonment that

might be imposed but did place a "cap of not more than four years on executed
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incarceration.” Any distinction between the formal term of imprisonment and the
unsuspended or "hard time" to be served is not afactor in this case.

The contention, rather, is that imprisonment was the only sanction expressly
mentioned at the guilty pleahearing and that any other sanction, such asafineor restitution
or some other probationary condition, does not fit under that explicit sentencing cap and
would render the sentence illegal. The argument is that anything other than literal
Imprisonment isipso facto excessive. Theappellant specifically contendsthat the orders of
restitution exceeded the sentencing cap and are, therefore, illegal under Rule4-345(a). What
the appellant seeksis to have the restitution orders eliminated from his sentence.

Rule 4-345(a):
What It Is And What It Is Not

Although its identifying tags have regularly been updated, the substance of Rule 4-
345(a) has long been with us and has been unwavering. The Rules of Criminal Procedure
were completely recodified by an Order of the Court of Appeals dated April 6, 1984 and
effective as of July 1, 1984. What is now Rule 4-345(a) had theretofore been codified,
verbatim, as Maryland Rule 774(a). That provision, prior to an earlier revision adopted on
January 31, 1977 and effective as of July 1, 1977, had, in turn, been codified as Maryland
Rule 764(a). Before ayet earlier rewriting of the Maryland Rules of Procedure, adopted on
September 15, 1961 and effective as of January 1, 1962, the provision, in precisely the same

language, had been Rule 744(a). Before 1962, that same unchanged provision had been Rule



10(a) of the Criminal Rules of Practice and Procedure. We have not looked further back.?
Rule 4-345(a) and its predecessors have produced a spraw!| of haphazard caselaw that needs
some organization.
A. What Rule 4-345(a) Is

Although an illegal sentence may, of course, be challenged on direct appeal, some
illegal sentences (as distinguished from all) may be challenged long after the time for noting
an appeal has run out and notwithstanding the fact that the defendant 1) failed to object to
the sentence at the trial level, 2) purportedly consented to the sentence, or 3) failed to
challenge the sentence by way of direct appeal. Thisplenary indulgence was noted by Judge

Eldridge for the Court of Appeals in Walczak v. State, 302 Md. 422, 427, 488 A.2d 949

(1985):

We hold that when the trial court has allegedly imposed a sentence not
permitted by law, theissue should ordinarily bereviewed on direct appeal even
if no objection was made in the trial court. Such review and correction of an
illegal sentenceisespecially appropriatein light of the fact that Rule 4-345(a),
formerly Rule 774 a, providesthat "[t]he court may correct anillegal sentence
at any time." Thus, a defendant who fails to object to the imposition of an
illegal sentence does not waive forever hisright to challenge that sentence.

(Emphasis supplied).

State v. Griffiths, 338 Md. 485, 496, 659 A.2d 876 (1995), commented on Rule 4-

345(a)'s ability thus to trump the normally foreclosing effect of finality:

This Rule creates a limited exception to the general rule of finality, and

*The provision is presumptively post-Magna Charta.
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sanctions a method of opening a judgment otherwise final and beyond the
reach of the court.

(Emphasis supplied). See also Johnson v. State, 427 Md. 356, 367, 47 A.3d 1002 (2012).

In Chaney v. State, 397 M d. 460, 466, 918 A .2d 506 (2007), Judge Wilner commented

on the procedurally uninhibited nature of a Rule 4-345(a) challenge:

A criminal sentence may be deficient and subject to being vacated on
appeal for avariety of reasons. Through its adoption of what isnow Maryland
Rule4-345 and through itsdecisional jurisprudence, thisCourt hascreated two
categoriesof deficiency and hastreated those categoriesdifferently. Maryland
Rule 4-345(a) permits a court to "correct an illegal sentence at any time." If
a sentence is "illegal" within the meaning of that section of the rule, the
defendant may file a motion in the trial court to "correct” it, notwithstanding
that (1) no objection was made when the sentence was imposed, (2) the
defendant purported to consent to it, or (3) the sentence was not challenged in
atimely-filed direct appeal.

(Emphasis supplied).
Rule 4-345(a) is virtually identical to an earlier version of Federal Rule of Criminal

Procedure 35. Johnson v. State, 274 Md. 29, 39, 333 A.2d 37 (1975) ("Rule 35 of the

Federal Rules of Criminal Procedure ... is virtually identical to the provisions of Maryland

Rule764a."). Rule 35(a) provided, "The court may correct an illegal sentence at any time."*

*Rule 35(a) was amended as a result of Public Law 98-473, 98 Stat. 1837 (1984),
effective November 1, 1987, which vested most authority to correct illegal federal sentences
in the federal appellate courts. See 18 U.S.C. 88 3551, 3557, 3742. Section 3742(a)
provides, in part:

(a) Appeal by a defendant. — A defendant may file a notice of appeal in
the district court for review of an otherwise final sentence if the sentence—

(continued...)



Although Federal Rule 35, as it then was phrased, is not constitutionally binding, the cases

interpreting it are persuasive authority. In Hill v. United States, 368 U.S. 424, 82 S. Ct. 468,
7L.Ed. 2d 417 (1962), the Supreme Court was dealing with a situation in which a prisoner
at his sentencing was denied the opportunity, by way of allocution, to make a statement on
hisown behalf. In distinguishing an inherently illegal sentence from a procedural illegality
occurring in the course of the sentencing, the Court held, 368 U.S. at 430:

It is suggested that ... we may consider it [the motion before the Court] as a
motion to correct an illegal sentence under Rule 35 of the Federal Rules of
Criminal Procedure. Thisis correct. But, as the Rule's language and history
make clear, the narrow function of Rule 35 isto permit correction at any time
of an illegal sentence, not to re-examine errors occurring at the trial or other
proceedings prior to theimposition of sentence. The sentencein thiscasewas
notillegal. The punishment meted out was not in excess of that prescribed by
the relevant statutes, multiple terms were not imposed for the same offense,
nor were the terms of the sentence itself legally or constitutionally invalid in
any other respect.

(Emphasis supplied). See Hoilev. State, 404 Md. 591, 623, 948 A.2d 30 (2008) ("Hill has

been discussed with approval in several reported M aryland appellate decisions."); State v.

(...continued)
(1) was imposed in violation of law[.]

The federal appellate court then must determine "whether the sentence ... was imposed in
violation of law," § 3742(e)(1), and,

[i]f the court of appeals determines that ... the sentence was imposed in
violation of law or imposed as a result of an incorrect application of the
sentencing guidelines, the court shall remand the case for further sentencing
proceedings with such instructions as the court considers appropriate.

§ 3742(F)(1).



Wilkins, 393 M d. 269, 275, 900 A .2d 765 (2006); Randall Book Corp. v. State, 316 Md. 315,

321-22, 558 A.2d 715 (1989).
If amotion is made pursuant to Rule 4-345(a) to correct an illegal sentence, adenia

of the motion may be immediately appealed. Chaney v. State, supra, was very clear:

The sentence may be attacked on direct appeal, but it also may be challenged
collaterally and belatedly [per Rule 4-345(a)], and, if the trial court denies
relief in response to such a challenge, the defendant may appeal from that
denia and obtain relief in an appellate court.

397 Md. at 466 (emphasis supplied). Rule 4-345(a), moreover, does not preclude action by

the trial court on its own initiative. State v. Griffiths, 338 Md. 485, 496, 659 A.2d 876

(1995).
B. What Rule 4-345(a) Is Not

The flip-side of Rule 4-345(a) is that its exemption from the normal procedural
gualifiersisanarrow one, available only for alimited species of sentenceillegalities. The
illegality must actually inhere in the sentence itself and must not be a procedural illegality

or trial error antecedent to the imposition of sentence. Chaney v. State, 397 Md. at 466,

made this point most emphatically:

The scope of thisprivilege, allowing collateral and belated attacks on
the sentence and excluding waiver asabar to relief, is narrow, however. We
have consistently defined thiscategory of "illegal sentence" aslimited tothose
situationsinwhich theillegality inheresin the sentenceitself; i.e., there either
has been no conviction warranting any sentence for the particular offense or
the sentence is not a permitted one for the conviction upon which it was
imposed and, for either reason, isintrinsically and substantively unlawful.

(Emphasis supplied).



Johnson v. State, 427 Md. 356, 367, 47 A.3d 1002 (2012), also spoke to Rule 4-

345(a)'s narrow window of availability:

To constitute an illegal sentence under Rule 4-345(a), "the illegality must
inhere in the sentence itself, rather than stem fromtrial court error during the
sentencing proceeding.” Accordingly, "wehavedenied relief pursuantto Rule
4-345(a) because the sentences imposed were not inherently illegal, despite
some form of error or alleged injustice.”

(Emphasis supplied).

The same narrow scope of Rule 4-345(a) was stressed by Tshiwalav. State, 424 Md.

612, 619, 37 A.3d 308 (2012):

[W]here the sentence imposed is not inherently illegal, and where the matter
complained of isaprocedural error, the complaint does not concern anillegal
sentence for purposes of Rule 4-345(a). A sentence does not become "an
illegal sentence because of some arguable procedural flaw in the sentencing
procedure.” ...

These principles, delineating the narrow scope of a Rule 4-345(a)
motion to correct an illegal sentence, have been recognized and applied in a
multitude of this Court's opinions. ... "... We have consistently defined this
category of 'illegal sentence' as limited to those situations in which the
illegality inheres in the sentence itself[.]"

(Emphasis supplied).

In Matthews v. State, 197 Md. App. 365, 375, 13 A.3d 834 (2011), rev'd on other

grounds, 424 Md. 503, 36 A.3d 499 (2012), this Court as well took note of the Rul€e's
austerely limited coverage:

Emerging from [a] survey of a quarter of a century of Maryland
caselaw istheoverarching principlethat the values of finality and cloture still
abide. Rule4-345(a) hasbeen consistently interpreted to be anarrow window
that permitsatrial judgeto correct at any time asentencethat isobviously and
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facialy illega in the sense that it is a sentence that the court had never been
statutorily authorized to impose. It is not, on the other hand, some unlimited
"Reopen, Sesame," licensing the court to revisit and to relitigate issues that
have long since become faits accompli.

(Emphasis supplied).
The Plea Bargain Cases And Sentencing Caps
Theclassicillegal sentencefor purposes of Rule 4-345(a) was one that exceeded the
legislatively imposed statutory maximum. The Legislature set the sentencing cap and that
wasit. Inthe15-month period between October of 2010 and January of 2012, however, the
Court of Appealsissued a series of three opinions in which it significantly expanded the
category of illegal sentences by expanding the notion of who or what might impose the

sentencing cap: Cuffley v. State, 416 Md. 568, 7 A.3d 557 (2010); Bainesv. State, 416 Md.

604, 7 A.3d 578 (2010); and Matthews v. State, 424 Md. 503, 36 A.3d 499 (2012).*

In Cuffley, 416 Md. at 586, Judge (now Chief Judge) Barberawrote for the Court in
holding that when the trial judge accepts a plea agreement entered into by a defendant and
the State and agrees to be bound by its terms, any sentence then imposed in excess of the
sentencing cap thus agreed uponisan illegal sentence within the contemplation of Rule 4-

345(a).

*Although they werenot Rule4-345(a) cases, therewerestrongintimationsin Dotson
v. State, 321 Md. 515, 583 A.2d 710 (1991); Tweedy v. State, 380 Md. 475, 845 A.2d 1215
(2004); and Solorzano v. State, 397 Md. 661, 919 A.2d 652 (2007), that a plea agreement
could produce alegally binding sentencing cap. The intimations turned out to be right on
target.

-10-



We therefore hold that, regardless of whether the sentencing termis
clear or ambiguous, the court breached the agreement by imposing a sentence
that exceeded atotal of eight years incarceration. The sentenceisillegal and,
upon Petitioner's motion, the Circuit Court should have corrected it to
conform to a sentence for which Petitioner bargained and upon which he
relied in pleading guilty.

(Emphasis supplied).

The sentencing cap, which the sentence may not exceed lest it berenderedillegal, is
that set by the plea agreement by which the judge has agreed to be bound. For purposes of
Rule 4-345(a), this new variety of sentencing cap is the functional equivalent of the

traditional statutory sentencing cap set by the Legislature. In Dotsonv. State, 321 Md. 515,

522-23,583 A.2d 710 (1991), Judge Orth had explained that a statutory sentencing cap and
a sentencing cap set by a plea agreement are, indeed, functional equivalents:

Generally, the maximum sentence allowable by law isthat designated
by the L egidature. ... The convictions here, however, were obtained by guilty
pleas tendered under a plea agreement. The aspect of the agreement which
motivated the pleas was that ... the judge would impose a sentence not to
exceed atotal of 15 years. ... [T]he judge found the pleas to be acceptable,
convicted Dotson thereunder, and honored the agreement as to the
punishment. When the judge accepted the pleas, the agreement as to
punishment came into full bloom; it stood approved by thejudge. Thereafter,
the agreement wasinviolate, and the judge was reguired under the dictate of
Rule4-243(c)(3) to embody inthejudgment theagreed sentence. ... It follows,
that, inasmuch as 15 years was the harshest sentence that could be imposed
under the circumstances, 15 years stood as the maximum allowable by law.

(Emphasissupplied). Dotson'sclear holdingwas: "[ T]he pleaagreement fixed the maximum
sentence allowable by law." 321 Md. at 524. A sentence in excess of either cap isfatally

illegal. Dotson isnow apart of Rule 4-345(a) law.
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In Cuffley, 416 Md. at 573-74, the plea bargain was for "a sentence within the
guidelines," which counsel had agreed was between "four to eight years." Thetrial judge
agreed to be bound by those terms: "The plea agreement, as | understand it, is that | will
Impose a sentence somewhere within the guidelines. The guidelinesin this case arefour to
eightyears." Thecourt subsequently sentenced thedefendant to " 15 yearsat the Department
of Correction, all but six yearssuspended.” Thetrial judge, the prosecutor, and even defense
counsel reasonably believed that the guidelines referred only to unsuspended "hard time"
and that the unsuspended term of six years, therefore, fell within the agreed-upon range of
four to eight years. The Court of Appeals, however, agreed with the defendant that the
sentencing cap of eight years referred to the total sentence of suspended and unsuspended
time alike because that was a reasonable assumption for the defendant to have made. The
actual sentence imposed in Cuffley was in excess of the sentencing cap agreed to by the
defendant; wasabreach of the agreement; and was, therefore, anillegal sentenceunder Rule
4-345(a).

In Baines the circumstances were virtually indistinguishable from those in Cuffley.
On two charges of armed robbery, the defendant entered guilty pleas under an agreement to
be sentenced "within theguidelines." Theoverall guidelinesrangefor thetwo offenseswas
"seven to thirteen years." The court "accepted the plea and agreed just to commit myself
within the Guidelines." 416 Md. at 607. The court sentenced the defendant "on the first

count of armed robbery to 20 years, al but 7 years suspended, and on the second count of
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armed robbery to a consecutive 20 years, all but 6 years suspended.” Id. The combined
sentences of six years plus seven years of unsuspended "hard time" did not exceed the
guidelines sentencing cap of 13 years. The Court of Appeals concluded, however, that the
defendant'sreasonabl e understanding of the pleabargain wasthat histotal sentence, and not
simply the actual time to be served, would not exceed thirteen years.
We believe it plain from the record of the plea proceeding that

Petitioner reasonably understood the pleaagreement to call for atotal sentence

of no more than thirteen years.
416 Md. at 620. Accordingly, the Court held that the combined sentence was a breach of
the plea agreement and was, therefore, an illegal sentence.

[W]e hold that the sentence wasin breach of the plea agreement, because the

record of the plea proceeding reflects that Petitioner reasonably understood

that the court would not impose a total sentence exceeding thirteen years,
including both non-suspended and suspended time.

416 Md. at 607 (emphasis supplied).

In Matthews, the defendant again did not understand that the sentencing cap agreed
upon in the plea bargain applied only to unsuspended time. Thetrial court applied the cap
only to the unsuspended part of the sentence and not to the entire sentence. In determining
precisely what sentencing cap had been agreed upon, the Court of Appeals gave the benefit
of the doubt to the defendant's interpretation.

The State's averments that ... "that cap is a cap as to actual and

Immediate incarceration” may well have been clear to the State, defense

counseal and the court. But the record of the plea hearing does not persuade

us that Petitioner "reasonably understood” (as that phrase is explicated in
Cuffley) the maximum agreed-upon sentenceto be. No one mentioned, much

-13-



less explained to Petitioner on the record, that a sentence greater than the
forty-three year "cap" could be imposed, with a suspended portion of the
sentence in excess of those forty-three years. Neither did the State, defense
counsel, or the court explain for the record that the words "guidelines range”
referred solely to executed time.

424 Md. at 524 (emphasis supplied).

The Court of Appeals, moreover, also made explicit what had theretofore been only
implicit, to wit, that asentencein excess of the sentencing cap agreed uponinabinding plea
agreement isipso facto an illegal sentence cognizable under Rule 4-345(a).

We have said that the State, as well as the Court of Special Appeals,
see Matthews, 197 Md. App. at 375, 13 A.3d at 840, are of the view that a
sentence that exceeds the sentence agreed upon as part of a binding plea
agreement isnot cognizableunder Rule4-345(a). To our knowledge, wehave
not had the occasion before now to respond directly to a fully briefed
argument to that effect. So, we make clear with this opinion what we believe
to be strongly suggested by our opinion in Solorzano, and stated more plainly
in Cuffley, that such anillegal sentence is cognizable under Rule 4-345(a).

424 Md. at 514 (emphasissupplied). A sentence'sexceeding alimit set in apleaagreement
IS tantamount to its exceeding alegidlatively imposed statutory upper limit.
Inherent Versus Procedural lllegalities
A distinction that is sometimes difficult for the zealous advocate to appreciate is that
it is not the degree or virulence of the illegality that makes one allegedly flawed sentence
cognizable under Rule 4-345(a) while another (perhaps even more flagrantly flawed) is
completely immune from review. Rule 4-345(a)'s threshold concernis not with the severity

of the alleged infirmity but only with its situs. Matthews v. State, supra, 197 Md. App. at

367-68, stressed the distinction:
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The semantic problem arising out of those very different contextsisthat
the phrase"illegal sentence" hasvariable connotations and shifting meanings.
Of all theillegal sentencesthat might deserve immediate appellate vacating in
the broad context of direct review, only a small fraction are even cognizable
in the austerely limited context of Rule 4-345(a) review. For the very reason
that its meaning may shift, the phrase "illegal sentence" should never belifted
out of that first context and casually inserted into the second. The words may
be the same, but they no longer mean the same thing. We cannot agree with
Gertrude Stein that an illegal sentence is an illegal sentence is an illegal
sentence, because sometimes it is not.

(Emphasis supplied).

A Rule 4-345(a) hearing does not ordinarily require any factfinding. Eveninterms
of argument, it is seldom necessary to look upstream to some earlier point aong the
adjudicative continuum. Theboundary markersthat arerelied upon to measuretheinherent
or facial legality of thesentencearegenerally well settled and essentially unchangeable. The
only exceptionisthesentencing cap established by apleaagreement, which must, of course,
be determined on an ad hoc basis by looking to the record of the hearing at which the plea
wastaken. Other illegalities, to be sure, may contribute to, or even produce, the challenged
sentence, but they do not inhere in the sentence itself. A Rule 4-345(a) hearing is not a
belated appeal. To distinguish thesetwo very different types of illegality, the best teaching
tool may be to look at representative examples.

A. Inherent lllegality Type A: A Sentence That Exceeds the Sentencing Cap

Dotson v. State, 321 Md. 515, 583 A.2d 710 (1991); Tweedy v. State, 380 Md. 475,

845 A.2d 1215 (2004); and Solorzanov. State, 397 Md. 661, 919 A.2d 652 (2007), were not

Rule 4-345(a) cases. Each opinion nonetheless held clearly that a sentence in excess of the
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sentencing cap established by the plea agreement wasillegal per se.
Thethreerecent guilty pleacasesreaffirmthat sentencing limitationin afour-square

Rule 4-345(a) context. In Cuffley v. State, supra, the State and the sentencing judge

understood "a sentence within the guidelines” to refer to unsuspended "hard time" and not
to the total sentence, which statutorily could have been up to 15 years. The Court of

Appeals, relying on Dotson, Tweedy, and Solorzano, held that the defendant reasonably

understood the Guidelines upper limit of eight years to be a cap on the total sentence and
that the defendant's reasonabl e understanding was controlling. The ultimate sentence of 15
years with all but six years suspended was, therefore, held to be inherently illegal because
the total sentence wasin excess of the agreed sentencing cap.

Baines v. State, supra, also concerned a "split sentence” (a partialy suspended

sentence) and wasessentially indistinguishablefrom Cuffley. Thepleaagreement therewas
for two sentencesfor armed robbery to be"within theguidelines,” to wit, between seven and
thirteen years. The ultimate combined sentencesof 1) 20 yearswith all but 7 suspended and
2) aconsecutive 20 years with all but 6 suspended fell within the State's and the sentencing
judge's interpretation of "hard time" but exceeded the defendant's expectation as to total
time. Accepting the defendant's understanding as defining the plea agreement itself, the
Court held the sentence to be illegally excessive.

In Matthews v. State, supra, another "split sentence” was held to be excessive

because, although the "hard time" was within the terms of the agreement, the total time was
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not. The plea agreement was held to be in conformity with the defendant's understanding
of it and the sentencing cap it established wasiillegally exceeded.

B. Inherent lllegality Type B: A Sentence That Should Never Have Been
Imposed

More common than the illegal sentences that exceed the sentencing cap are the
sentences that are illegal because they should never have been imposed in the first place.

Alston v. State, 425 Md. 326, 339, 40 A.3d 1028 (2012), held clearly:

Thereisonetype of illegal sentence which this Court has consistently
held should be corrected under Rule 4-345(a). Wherethetrial court imposes
asentenceor other sanction upon acriminal defendant, and where no sentence
or sanction should have been imposed, the criminal defendant is entitled to
relief under Rule 4-345(a).

(Emphasissupplied). Seeaso Taylor v. State, 407 Md. 137, 141 n.4, 963 A.2d 197 (2009)

("[A] motion to correct an illegal sentence is entertained ... where ... the sentence never

should have been imposed."); Statev. Wilkins, 393 Md. 269, 273-74, 900 A.2d 765 (2006)

("[A] motion to correct anillegal sentence can be granted ... where no sentence should have
been imposed.”).

In Ridgeway v. State, 369 Md. 165, 797 A.2d 1287 (2002), the defendant was

sentenced on three first-degree assault charges on which the jury had acquitted him. The
Court of Appeas held, "The sentence for the three first degree assault convictions were
illegal and properly vacated pursuant to subsection (a) of Rule4-345. A court cannot punish
adefendant for a crime for which he or she has been acquitted.” 369 Md. at 171.

Asaninteresting variation on that theme, in Johnson v. State, 427 Md. 356, 47 A.3d
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1002 (2012), the defendant's 30-year sentencefor assault with intent to murder should never
have beenimposed for the simplereason that the defendant had never been charged with and
had never been convicted of assault with intent to murder.

In Statev. Garnett, 172 Md. App. 558, 559, 916 A.2d 393 (2007), thisCourt held that

"a sentence of 'restitution’ cannot be imposed on a defendant who has been found not
criminally responsible by reason of insanity."

In Moosavi v. State, 355 Md. 651, 736 A.2d 285 (1999), the defendant was " charged

... under thewrong statute." 355 Md. at 663. The Court of Appeals concluded that "where
a defendant has been charged and convicted under an entirely inapplicable statute ... the
resulting sentence under the inapplicable statute is an illegal sentence which may be

challenged at any time." 355 Md. at 662. And see Campbell v. State, 325 Md. 488, 508-09,

601 A.2d 667 (1992).

In Jonesv. State, 384 Md. 669, 866 A.2d 151 (2005), the Court of Appealsheld that
the defendant should never have been sentenced on one of four apparent convictionswhere,
with respect to that one conviction, the verdict (albeit recorded on the verdict sheet) asto
that conviction had never been orally announced in open court. "We conclude a sentence
isillegal if based upon averdict of guilt that isnot orally announced in open court in order
to permit the jury to be polled and hearkened to the verdict." 384 Md. at 672.

In Alston v. State, 425 Md. 326, 40 A.3d 1028 (2012), a post-conviction trial court

had vacated Alston's convictions and sentences and granted him a new trial. After an
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unauthorized and untimely motion for reconsideration by the State, thetrial court struck its
earlier order and re-imposed the original convictions and sentences. The Court of Appeals
held that the resentencing was inherently illegal. The original sentences had been properly
vacated and no basis had been established for reimposing them.

Two of the Rule 4-345(a) illegal sentencesinvolved the imposition of sanctions, as
apart of the sentence, where the sanctions had never been legally authorized. In Holmesv.
State, 362 Md. 190, 763 A.2d 737 (2000), the Court held that, in the absence of statutory
authority, the imposition of house detention or house arrest as a condition of probation

constitutes an inherently illegal sentence. And see Bailey v. State, 355 Md. 287, 734 A.2d

684 (1999). In Montgomery v. State, 405 Md. 67, 950 A.2d 77 (2008), the defendant, after

serving the five unsuspended years of a 25-year sentence and an additional five years of
supervised probation, was found to be in violation of probation. The court sentenced the
defendant to serve ten years but deferred the date to begin serving the sentence for three
years and indicated that if, at the end of the three years the defendant had been on good
behavior, the court would modify the sentence so that no time would be served. The Court
of Appeals held that although the common law allows for short periods of deferral of the
execution of asentence, there was no authority for the three-year deferral inthiscase. The
sentence was, therefore, illegal within the contemplation of Rule 4-345(a).

A recurring problem, in Maryland and elsewhere, is the situation where there was a

singleconviction but wherethat convictionisrepresentative of alarger criminal schemethat
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has victimized other similarly situated persons. If the investigation reveals the other
victimizations, may the sentencing judge order restitution beyond the case on which the
verdict has been rendered? Maryland first addressed this issue in this Court's opinion in

Mason v. State, 46 Md. App. 1, 415 A.2d 315 (1980). At the outset, we stated what was a

guestion of first impression:

The singleissue before us on thisappeal isthe permitted breadth of an
order of restitution. May a convicted thief (we use that term in its broadest
and most informal sense) be required, as a condition of probation, to make
restitution to the world for his multitudinous peculations or _must the
restitution be limited by the losses established in the actual case, the
conviction asto which serves asthe predicate for the sentence? We hold that
thelatter isthe appropriate and legally required limitation upon court-ordered
restitution.

46 Md. App. a 2 (emphasis supplied).
We examined the Maryland statutes regulating restitution and concluded that
restitution was limited to the case on which a criminal sentence could be imposed.

The issue now before us is one of first impression. Although the
Maryland statutes do not, in terms, preclude the granting of restitution for
other crimes not charged or proved, the clear sense of § 640(b) and § 145
seems unmistakably to contemplate restitution for the crimes as to which
Incarceration might otherwise be imposed.

46 Md. App. at 6 (emphasis supplied).

We then surveyed the national law and concluded that "the experience and wisdom
of our sister common-law jurisdictions helps to persuade us that thisis clearly the correct
result.” 46 Md. App. at 6. We concluded that the additional order of restitution rendered

the sentence excessive and, therefore, illegal.
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We hold that in this case the restitution ordered in the amount of
$3,949.61 to Mr. and Mrs. Bennett waslegal but that the open-ended order to
make additional restitution to awide variety of "victims' to be determined by
the probation department and in amounts to be determined by the probation
department exceeded the sentencing authority of the court.

46 Md. App. a 9 (emphasis supplied).

The Court of Appealsconfirmed our result fiveyearslater. In Walczak v. State, 302

Md. 422, 488 A.2d 949 (1985), an order to pay restitution to the victim of acrime of which
the defendant had not been convicted was held to be inherently illegal. No sentence,
including an order of restitution, should have been imposed. "Clearly, then, restitution is
punishment for the crime of which the defendant has been convicted. Restitution depends
on the existence of that crime, and the statute authorizes the court to order restitution only
where the court is otherwise authorized to impose punishment." 302 Md. at 429.

In Chertkov v. State, 335 Md. 161, 642 A.2d 232 (1994), the trial court approved a

plea agreement and imposed a sentence in accordance with that agreement. Subsequently,
however, the court granted a defense motion to modify the sentence and granted the
defendant probation before verdict. The State appealed, arguing that the downward
modification was in violation of the plea agreement. The Court of Appeals held that the
State had no right to appeal, but nonethel ess, in considered dicta, addressed the meritsof the
State's contention. 1t announced that the State, aswell asthe defendant, hastheright to rely
on the terms of the plea agreement.

[I]t is clear that a court that binds itself to fulfill the plea agreement thereby
relinquishes his or her right to modify the sentence, thereby imposed, absent
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the consent of the parties, and, in particular, in the case of reducing the
sentence, absent the consent of the State.

335 Md. at 174-75.

The common denominator in all of these instances of Rule 4-345(a) sentence
illegality is that once the objective outer boundary markers for the sentence have been
established, the illegality that inheres in the sentence itself is obvious. Even if all of the
antecedent proceedings had been procedurally impeccable, theillegality of the sentenceis
facial and self-evident.

C. lllegalities That Do Not Inhere In The Sentence

In noting the difference between an illegality in the sentencing process that may be

noticed on direct appeal and the far more limited illegality that may be noticed under Rule

4-345(a), Judge Greene spoke for the Court of Appealsin State v. Wilkins, 393 Md. 269,

284, 900 A.2d 765 (2006):

[W]e note that any illegality must inhere in the sentence, not in the judge's
actions. Indefining anillegal sentencethefocusisnot on whether thejudge's
"actions' are per seillegal but whether the sentenceitself isillegal.

(Emphasis supplied).

In State v. Kanaras, 357 Md. 170, 742 A.2d 508 (1999), this Court initially agreed

with the defendant that intervening actions by the Governor and by the Parole Commission
had rendered his sentence an illegal one under Rule 4-345(a). The Court of Appeals, 357
Md. at 176, summarized the reasoning of this Court:

The Court of Special Appeals, in an unreported opinion, held that the actions
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of the Parole Commission, the Commissioner of Correction, and the Governor
had the effect of changing Kanaras's sentence from one of life imprisonment
to life imprisonment without the possibility of parole. The intermediate
appellate court went on to hold that this change violated the ex post facto
clausesof thefederal and state constitutionsand, therefore, rendered Kanaras's
sentenceillegal.

Ontheappeal, however, the Court of Appealsoverruled thisCourt and held that even
improper actions by the various officials would not, for Rule 4-345(a) purposes, constitute
an illegality that inhered in the sentence itself.

The prior acts of the Parole Commission and the Commissioner of
Correction, which had the effect of denying inmatesin Kanaras's position the
parole consideration to which they were entitled under the statutory scheme,
did not render illegal Kanaras's sentence. Theillegality wasin the conduct of
the Parole Commission and the Commissioner of Correction; it did not inhere
in Kanaras's sentence.

357 Md. at 185 (emphasis supplied).

In Randall Book Corporationv. State, 316 Md. 315,558 A.2d 715 (1989), one of the

contentionsraised by the defendant corporation wasthat the multiple sentenceswereillegal
because the sentencing judge had been motivated by prejudiceandill will. In distinguishing
what might beanillegal sentence on direct appeal from anillegal sentence pursuant to Rule
4-345(a), the Court of Appeals observed:

[tistrue... that whether thetrial judgewas motivated by ill-will, prejudice, or
other impermissible considerations in imposing sentence will be considered
on direct appeal. However, while improper motivation may justify vacation
of the sentence, it does not render the sentence illegal within the meaning of
Rule 4-345.

316 Md. at 322-23 (emphasis supplied).
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In Chaney v. State, 397 Md. 460, 918 A.2d 506 (2007), the defendant claimed that

his sentence wasillegal because two conditions of probation — an order to make restitution
and an order to maintain full employment — had been illegally imposed because no
evidentiary foundation had been shown for either of them, not to mention the fact that the
victim had never requested restitution. The Court of Appeals held that "there is nothing
intrinsically illegal about either condition here" The complaint that "no evidentiary
foundationwaslaidto support them" would allegeaprocedural flaw and would not establish
an illegality that inhered in the sentenceitself. 397 Md. at 467.

In Baker v. State, 389 Md. 127, 883 A.2d 916 (2005), a death penalty case, the

defendant claimed that the sentence wasillegal because he had erroneously been precluded
from entering into evidence an empirical government-sponsored study ostensibly showing
that the imposition of capital punishment in Maryland over a 21-year period showed both
racial and geographic bias. The Court held that, even in adeath penalty case, the failure of
thetrial court to consider "an arguably relevant empirical study ... theresultsor conclusions
of which assertedly support an allegation of constitutional error contributing to the
imposition of [the defendant's] death sentence," did not constitute a ground "upon which

relief may be considered under Rule 4-345(a)." 389 Md. at 139. In Evansv. State, 389 Md.

456, 462-65, 886 A.2d 562 (2005), the issue was precisely the same as in Baker and the
result was precisely the same.

InHoilev. State, 404 Md. 591, 948 A.2d 30 (2008), the petitioner claimed that, after
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his sentence had been modified downward on reconsideration, the subsequent vacating of
that reconsideration and the reimposition of a harsher original sentence rendered the new
sentenceillegal under Rule 4-345(a). The Court of Appeals held, 404 Md. at 623, that no
illegality inhered in the sentence itself.

Palmer and the State do not allege that the sentence of probation imposed at

the April 2005 hearing exceeded any statutorily prescribed limits or violated

any substantive criminal law. The sentence is not illegal on its face, and
accordingly, the sentenceis not illegal.

(Emphasis supplied).

InPollard v. State, 394 Md. 40, 904 A.2d 500 (2006), the claim wasthat the sentence

of life imprisonment wasillegal because the sentencing judge had failed to realize that he
had the discretion to suspend all or part of the sentence. In holding that such aclaim was
not cognizable under Rule 4-345(a), the Court of Appeals stated:

Becausethe aleged illegality did not inhere in the sentence itself, the motion
to correct an illegal sentence is not appropriate. The sentence imposed was
neither illegal, in excessof that prescribed for the offensefor which Petitioner
was convicted, nor were the terms of the sentence itself statutorily or
congtitutionally invalid.

394 Md. at 41 (emphasissupplied). The Court of Appealsdealt with the samefailure of the

sentencing judge to exercise discretion in State v. Wilkins, 393 Md. 269, 900 A.2d 765

(2006). On that ground this Court had given the petitioner relief.

The intermediate appellate court held that the sentencing court's
"failure to recognize its right to consider suspending a portion of ... [alife]
sentence renders the sentence illegal.” Wilkinsv. State, 162 Md. App. 512,
525, 875 A.2d 231, 239 (2005).
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393 Md. at 272. The Court of Appealsreversed thisCourt and held squarely that thefailure
of the sentencing judge to exercise discretion is not an illegality inhering in the sentence
itself.

We hold that a sentencing judge's failure to recognize his or her right to

exercise discretion in the imposition of a sentence does not render the
sentence illegal within the meaning of Md. Rule 4-345(a).

|d. (emphasis supplied).
Timeliness Is Irrelevant
The sentencethat isthe focus of thisappeal wasimposed on November 26, 2008. The
appellant first challenged its legality on May 21, 2012, three years and six months after its
imposition. That delay, however, doesnot in any way compromise the appellant'sentitlement

to raise achallengeto the legality of a sentence under Rule 4-345(a). In Baker v. State, 389

Md. 127, 883 A.2d 916 (2005), the contention that the sentence was illegal came 12 years

after it had been imposed. In Statev. Kanaras, 357 Md. 170, 742 A.2d 508 (1999), the Rule

4-345(a) charge of sentence illegality was first made 14 years after the sentence had been

pronounced. In Johnson v. State, 427 Md. 356, 47 A.3d 1002 (2012), the attack on the

sentence came 16 years after the sentence had been imposed. In Pollard v. State, 394 Md.

40, 904 A.2d 500 (2006), the claim that a sentence was illegal was first made 28 years after

the sentence wasfirst imposed. In Statev. Wilkins, 393 Md. 269, 900 A.2d 765 (2006), the

claim of sentence illegality came 31 years after the sentence was imposed. Despite their

vintage, each of these claims was just as viable as if it had come, following the
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pronouncement of the sentence, before the Earth had completed a single revolution around

the Sun. Johnsonv. State, supra, 427 Md. at 367-68; Chaney v. State, 397 M d. 460, 466, 918

A.2d 506 (2007); State v. Griffiths, 338 Md. 485, 496, 659 A.2d 876 (1995).

The Remedy Sought
In Rule 4-345(a), the key verb is "correct." The only thing subject to correction,
moreover, is "an illegal sentence." No matter what antecedent procedural improprieties a
Rule 4-345(a) hearing might show, the underlying conviction itself isnot in jeopardy. There
are other avenues available for challenging allegedly erroneous convictions and those
remedial avenues have, of course, their attendant constraints and limitations. As Judge

Greene explained for the Court of Appealsin Statev. Wilkins, 393 Md. 269, 273, 900 A.2d

765 (2006):

[A] motion to correct an illegal sentence is not an alternative method of

obtaining belated appellate review of the proceedings that led to the

Imposition of judgment and sentencein acriminal case.

In the context of Rule 4-345(a), the only purpose a court might ever have for looking
upstreamtotrial or pretrial proceedingswould beto establish the boundary markersby which
to measure the ultimate sentence itself, such as the precise terms of a plea agreement. The
focus is not on those earlier proceedings per se. We examine those proceedings for the
limited purpose of establishing the specifications by which to measure the ultimate sentence.

What were the actual convictionsfor which sentences might beimposed? What wasthe plea

agreement that set a cap on the sentence? Should the review reveal that the sentence was,
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indeed, inherently illegal, the remedy would be to vacate the sentence and to remand the case
to the lower court for the imposition of a legal sentence. In this case, for example, the
appellant sought a sentence without any order of restitution.
Rule 4-345(a) Review Is De Novo

Rule 4-345(a) appellate review deals only with legal questions, not factual or
procedural questions. Deference as to factfinding or to discretionary decisions is not
involved. Once the outer boundary markers for a sentence are objectively established, the
only question is whether the ultimate sentence itself is or is not inherently illegal. That is
guintessentially a question of law calling for de novo appellate review.

The Appellant Agreed to Restitution

The core message of the entire Cuffley-Baines-Matthews line of casesisthat when

adefendant foregoes atrial and enters aguilty pleapursuant to an agreement with the State
which isthen accepted by the court, the defendant is entitled to have the State and the court
honor theterms of that agreement. Inthiscase, the ordersof restitution did not dishonor any
agreement entered into by the appellant. Even before he entered his guilty pleas on
September 2, 2008, the appellant had unequivocally agreed that he would be ordered to
makerestitution. I1nthe collogquy of September 2 thereisnot aremote hint that the appel lant
thought otherwise or had any reason to think otherwise.

Prior to the guilty plea hearing, the appellant, along with his counsel, had executed

withthe State atightly-packed thirteen-page Proffer of Proof in Support of Defendant's Plea
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of Guilty. The Proffer of Proof set forth, inter alia, astatement of facts describing how the
appellant had engaged in an unlawful scheme that had defrauded numerous investors of
substantial sums of money. The Proffer of Proof not only described the fraudulent scheme
generally but set forth in elaborate detail the specific lossesincurred by three of thevictims.
With respect to the financial losses incurred by the other victims, the Proffer of Proof
contained the following acknowledgment:
These three victims are smply examples. By entering this plea of
quilty, defendant Carlini acknowledgesthat all victimslisted inthelndictment
and any additional victims noted in the discovery would testify to similar

narratives and all of these individuals are entitled to judgments of restitution
in this case.

(Emphasis supplied).
Thelast pageof the Proffer of Proof contained thefollowing acknowledgment signed
by the appel lant:
Defendant's Acceptance

| have read each of the thirteen pages and exhibits constituting this
Proffer of Proof and have discussed it with my attorney, Louis Fireison,
Esquire. | fully understand this Proffer of Proof and agree to it without
reservation. | do this voluntarily and of my own free will, intending to be
legally bound. No threats have been madeto me nor am | under theinfluence
of anything that could impede my ability to understand this document fully.

Date: 09/2/08 [handwritten]
/s
Joseph A. Carlini
Defendant

(Emphasis supplied).
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The appellant's acknowledgment was followed by an acknowledgment by his

attorney.
Attorney's Acknowledgment

| have read each of the thirteen pages and exhibits constituting this
Proffer of Proof, reviewed them with my client, and fully discussed each of
the elementsof thiscrimewith my client. These pagesaccurately set forth the
factsof thiscase. | concur inmy client'sdesireto plead guilty and admit these
facts.

Date: 09/2/08 [handwritten]

/s
Louis Fireison, Esquire

(Emphasis supplied).

After Judge Rowan explained to the appellant the rights that he would be waiving if
he pled guilty and after he confirmed that the appellant was knowingly and voluntarily
waiving thoserights, heprepared to receivethe Proffer of Proof. Becausethe document was
thirteen pagesin length and because it had already been received and read by the judge and
because it had been prepared and signed by both the State and the appellant, Judge Rowan
agreed to receive the document in the record but did not require the State to read it aloud.

[THE COURT]: Now at this point, the State is going to make a
suggestion either in writing or oral of what we call aproffer that | will give

you and your attorneys a chance to correct if you believe it's incorrect, but

basically they're going to tell me what they would be able to prove had this
case goneto trial. All right. You can have a sedt, Sir.

[CARLINI]: Thank you.

[PROSECUTOR]: Your Honor, we have submitted to the Court the
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proffer of proof in support of the defendant's plea of guilty, which is signed
by the defendant on the last page and signed by his counsel, as well, on that
page. That factual proffer sets out a summary of what the State's evidence
would beto satisfy each element of the three charges. I'm happy to read that
if the Court desires, but I'm also happy to simply have the Court accept that
proffer as afiling in the court jacket, as well.

[THE COURT]: All right. There's no necessity for you to read it out
loud. The Court hasread it and was presented a copy of it prior to the actual
signing of the proffer of proof. Would you accordingly fileit —

[PROSECUTOR]: Yes, Your Honor. | think the original is with the
clerk signed by —

[THE COURT]: Have you received them, Madam Clerk?
[THE CLERK]: [no audible response]

[THE COURT]: Very well. The Court will receiveit asthe proffer by
proof by the State pursuant to the plea of guilty. The Court finds that based
upon the proffer that thereis afactual basisto support the proof of the crimes
to which the defendant is pleading guilty. Arethere any changes or additions
to the proffer by the Defense?

[DEFENSE COUNSEL]: None, Y our Honor.

(Emphasis supplied). The appellant fully agreed to the receipt of the Proffer of Proof into

the record without changes or additions.

The Best Evidence of a Contract Is the Contract

As we analyze this case, the contents of that thirteen-page Proffer of Proof are as

indisputably before usfor our consideration as are any words spoken orally at that hearing
of September 2, 2008. The appellant seeksto wriggle out from under the foreclosing effect

of the contractual plea agreement he entered into, read, and signed by arguing that the
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thirteen-page written and signed plea agreement was itself somehow "extrinsic evidence"
that may not be considered. The appellant, however, is simply grabbing phrases, like
"extrinsic evidence," out of context. This minutely detailed written and signed plea
agreement, formally offered and received in therecord at the guilty pleahearing asevidence
of the voluntariness and knowing nature of the appellant's plea, is quintessentialy intrinsic
evidence. Thisrecognitionisat thevery core of the Best Evidence Rule. A pleaagreement

is contractual in nature. Cuffley v. State, 416 Md. at 579; Tweedy v. State, 380 Md. 475,

482, 845 A.2d 1215 (2004): Statev. Parker, 334 Md. 576, 604, 640 A.2d 1104 (1994). The

best evidence of what the contract (the plea agreement) is or what the contract says is
indisputably the original contractual document itself.

Judge Rowan, prior to accepting the plea, had fully read the plea agreement. With
the approval of al parties, he formally received the written agreement in evidence and had
it filed with the clerk as part of the record — not ssmply the record of the case generally, but
the specific record of the plea hearing itself.

The appellant does not claim (nor could he honestly do so) that the ultimate sentence
of November 26, 2008 was an inherently illegal sentence in excess of what he had actually
agreed to. The appellant contends, rather, that because Judge Rowan did not read aloud, or
direct the prosecutor or defense counsel to read aloud, each and every line of that thirteen-
page document in open court, the agreement does not exist or, at least, is not cognizable as

evidence of what was agreed to at that plea hearing of September 2, 2008. None of the
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caselaw remotely suggests so preposterous a conclusion.
A Merely Procedural Hypothesis

How thejudge conductsthe plea hearing is, moreover, quintessentially procedural.
Even if we were to accept, purely arguendo, that the failure of the trial judge to take the
documentary exhibit and then to read every line of it aloud in open court was somehow a
procedural error pursuant to Rule 4-243(d), such a hypothetical error would self-evidently
be more of aprocedural glitch in the sentencing process than substantive evidence that the
ultimate sentence wasillegally in excess of what the appellant had actually agreed to. What
the appellant here challenges is not the agreement itself but only the judge's alleged
procedural lapse of not reading it aloud. In appellate brief, the appellant argues:

Because the State failed to read its proffer into the record and make it

clear during the colloquy that payment of restitution wasone of the conditions

of the plea, that language cannot be viewed as one of the terms of the plea

agreement.

In terms of what is cognizable under Rule 4-345(a) and what is not, this Court, in

Corcoranv. State, 67 Md. App. 252, 255, 507 A.2d 200 (1986), very carefully explained the

critical difference between aprocedural error and a substantive illegality.

The notion of an "illegal sentence" within the contemplation of the Walczak
decision deals with substantive law, not procedural law. It has obvious
reference to a sentence which is beyond the statutorily granted power of the
judge to impose. It does not remotely suggest that a sentence, proper on its
face, becomesan"illegal sentence" because of somearguableprocedural flaw
in the sentencing procedure.

(Emphasis supplied). See also State v. Wilkins, 393 Md. at 275 ("An error committed by
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the trial court during the sentencing proceeding is not ordinarily cognizable under Rule 4-

345(a) where the resulting sentence or sanction isitself lawful."); Burch v. State, 346 Md.

253, 289, 696 A.2d 443 (1997) ("Not every procedural irregularity, even in a capital
sentencing proceeding, results in a sentence not permitted by law.").
Subsequent Confirmation of Appellant's Understanding

If, hypothetically, there shoul d appear adifference between what adefendant thought
he was agreeing to at the time he entered a guilty plea and what he later learned the
agreement had apparently been, that might influence our analysis. It is unnecessary for us
to consider such a possibility, however, in the case now before us. In this case the
appellant's subsequent words and actions fully confirmed his understanding on September
2, 2008, that he would be required to make financial restitution to hisvictims.

At the sentencing hearing, the appellant made a lengthy plea to the court to be
released from incarceration precisely so that he could earn the money with which to make
restitution, including the following passages.

| realize it will take along time to correct this, but if | wereto spend timein

jail 1 would be wasting that time when | could possibly [be] productive, and
earning aliving, and earning money towards restitution.

| want to, at some point in time, get these people paid back, but I, thereisno
possibleway of me going away for an extended, | know | haveto be punished,
that's not what 1'm saying, but for me to go away for an extended period of
time, there would be no way of me ever being able to recoup anybody's

money.
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(Emphasis supplied).
Asapart of announcing his sentence, Judge Rowan explained akey condition of the
probation:

Now you're going to then be on probation for a period, supervised probation
for a period of five years, and here's the condition of your probation. The
condition of your probationisyou areto make, within three months after your
releasefrom jail and/or the Pre-Rel ease Center and begin working, restitution
is the amount of $2,000 each and every month for the period of five years,
which isto be paid to the Department of Parole and Probation.

(Emphasis supplied).

In the probation order itself, reference was made to the fact that the appellant would
be subject to "All Standard Conditions' of probation, which included Standard Condition
# 10:

10. Pay al fines, costs, restitution, and fees as ordered by the court or as

directed by your supervising agent through a payment schedule ... Restitution
of $2000/mo. [handwritten] to victims of restitution order [handwritten] ...

The appellant signed the order, confirmed that he understood those conditions and
agreed to abide by them.
Probation Implies the Possibility of Restitution
At the guilty plea hearing itself, the trial judge and the appellant had discussed the
terms of the plea agreement. Judge Rowan, on the record, made it very clear that although
he would not sentence the appellant to more than four years of actual timeto be served, he
could give alonger sentence and then suspend all but four years.

[THE COURT]: The further element of the plea agreement isthat the
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Court may not sentence you to any more than four years of actual time to be
servedinjail. | could sentence you as much as 15 years and suspend all but
four. But what | can't do is give you any more than four years of actual time
you haveto servein jail.

(Emphasis supplied).

I n accepting therisk of asuspended sentence, the appel lant was necessarily accepting
the imposition of probation. Maryland Code, Criminal Procedure Article, 8§ 6-222(a)
provides:

(@) Limitson probation after judgment. —A circuit court or the District
Court may:

(1) impose a sentence for a specified time and provide that a
lesser time be served in confinement;

(2) suspend the remainder of the sentence; and

(3)(i) order probation for a time longer than the sentence but,
subject to subsections (b) and (c) of this section, not longer than:

1. 5 yearsif the probation is ordered by a circuit court.

(Emphasis supplied).
In pointing out that a suspended sentence includes a period of supervised probation

as a matter of course, Judge Woodward explained in Rankin v. State, 174 Md. App. 404,

410, 921 A.2d 863, cert. denied, 400 Md. 649, 929 A.2d 891 (2007):

Thus the language of the statute indicates that, when a trial court
suspends a sentence, it will impose probation as a matter of course. The
connection between a suspended sentence and probation is aso illustrated,
albeit in a different context, in Moats v. Scott, 358 Md. 593, 751 A.2d 462
(2000). There, the Court of Appeals explained the options available to a
sentencing judge, including imposing a"split sentence":
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A third option — one that is frequently used — is the "split
sentence” provided for in § 641A(a)(3). That subsection allows
acourt to "impose asentencefor aspecified period and provide
that a lesser period be served in confinement, suspend the
remainder of the sentence and grant probation for a period
longer than the sentence but not in excess of 5 years."

Id. at 595, 751 A.2d 462; see also Cathcart v. State, 397 Md. 320, 327, 916
A.2d 1008 (2007) (stating that if acourt imposesasplit sentence, "there must
be a period of probation attached to the suspended part of the sentence™).

(Emphasis supplied).

Rankin, 174 Md. App. at 410-11, went on to explain how a plea agreement
acknowledging the possibility of asuspended sentence automatically impliestheimposition
of probation.

Inthecasesubjudice, itisclear that aprobationary period wasimplicit
in_the terms of the plea agreement. Although the prosecutor did not
specifically discuss probation, hetold thetria court that the only sentencing
limitation in the agreement wasthat the"activecap,” i.e., the executed portion
of the sentence, was three years. The written agreement recited that there
could be additional suspended time and that there was "no other sentencing
limitation except that provided by law." Thus the agreement gave the trial
court the authority to suspend part of the sentence and impose probation,
which it did.

(Emphasis supplied). Judge Woodward's analysis concluded:

Finally, because aperiod of probation must be attached to a suspended
sentence, we hold that the right to impose aperiod of probationisincludedin
any pleaagreement that providesfor asuspended sentence. |If wewereto hold
otherwise, the imposition of a suspended sentence would be meaningless.

174 Md. App. at 411-12 (emphasis supplied) (footnote omitted).

In Lafontant v. State, 197 Md. App. 217, 13 A.3d 56 (2011), this Court analyzed at
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length the symbiotic relationship between probation and restitution. The contention being
urged by the appellant in Lafontant isindistinguishable from the contention being urged by
the appellant here.

The State did not expressly require that appellant pay restitution as part of the
plea agreement. Neither did the State expressly waive the right to request
restitution, either by it or by the victim directly. The question thus becomes
whether the State, by failing to expressy include theissue of restitution in the
agreement, effectively waived the victim's right to request restitution.

Appellant essentially arguesthat the State did just that, because absent
an affirmative inclusion of restitution in the agreement, it was reasonable for
appellant to concludethat restitution waswaived. We disagree, and hold that
appellant could not reasonably have believed that the terms of the bargain
impliedly waived the victim's right to restitution.

197 Md. App. at 233-34 (emphasis supplied).
L afontant'ssingle contentionisamost precisely the contention raised by the appel lant
In the present case.

Appellant argues that "[n]either party nor the court ever implied [by]
their actions or terms of the agreement that the appellant's sentence might
include an order of restitution.” Therefore, he concludes, areasonable person
in hisposition would not have understood the pleaagreement asleaving open
the possibility of restitution in the criminal proceeding.

197 Md. App. at 230.
The pleaagreement in Lafontant isindistinguishable from the plea agreement in this
case — a sentence that would include no more than four years of active incarceration:
The plea agreement was not for a specific sentence and was not even
for a recommendation of a specific sentence. The agreement was that the

State would recommend a sentence that would include no more than four
years active incarceration. At the time of the bargain, appellant should have
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understood that four years of active, unsuspended incarceration would
implicate aperiod of probation.

197 Md. App. at 234 (emphasis supplied). We pointed out that restitution is a known and
standard condition of probation.

[R]estitution is known to be a standard condition of probation. See, e.g.,
Wayne R. Lafave et a., Criminal Procedure 8 26.9(b) (3d ed. 2007) ("One
common_condition of probation is that the defendant make payments....
Sometimes the defendant must reimburse the county or state for certain
expenses connected with the prosecution, ... [but] [m]ore frequently the
defendant is obligated to make restitution to the victim for his criminal
conduct.").

197 Md. App. at 235 (emphasis supplied).

As Chaney v. State, 397 Md. at 470, reminds us, an "order of restitution entered in

acriminal case, even when attached asacondition of probation, isacriminal sanction— part

of the punishment for the crime." See also State v. Garnett, 384 Md. 466, 475, 863 A.2d

1007 (2004). Restitution is the one condition of probation singled out for such mention
because it is the one condition of probation that might readily, but mistakenly, be thought
to be acivil sanction. With respect to any of the other conditions of probation, thereis no
danger that any of them could even be imagined to be a civil sanction. None of the other
conditions, therefore, called for status clarification. The other standard conditions of
probation, however, do carry similar penal implications. Asaresult of acriminal conviction
followed by probation, there are imposed on a probationer a number of restrictions and
obligationsthat do not inhibit an unconvicted person. They arepenal sanctions, for afailure

to abide by any of them could lead to a finding that the probationer is in violation of
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probation and might berequired to servethe remainder of apreviously suspended sentence.
Each of those conditions implicitly admonishes the probationer, "Fail not, at your peril."

In Chaney v. State, theappellant contended that two of the conditionsof hisprobation

— 1) that he make restitution and 2) that "he become either employed full-time or enrolled
as afull-time student,” 397 Md. at 463 —wereillegal sentences under Rule 4-345(a). For
Rule 4-345(a) purposes, the Court of Appealstreated the two probationary conditions the
same, holding that neither constituted an inherently illegal sentence.

There is nothing intrinsically illegal about either condition here.
Restitution in the amount of $5,000 is permitted as a condition of probation
upon a conviction for second degree assault, as is maintaining full-time
employment or student status, and appellant does not seem to contend
otherwise. Hiscomplaint is that those conditions were inappropriate in this
case, inlargepart because no evidentiary foundation waslaid to support them,
but, even if so, that does not make the conditionsintrinsicaly illegal.

397 Md. at 467 (emphasis supplied).

A pleaagreement that necessarily includesthe possibility or probability of probation
need not expressly spell out each and every standard condition of probation. The plea
agreement need not spell out that the defendant could be in violation of probation if, for
instance, he failed to report regularly to his probation officer or failed to get permission
before changing his home address or used narcotic drugs or refused to allow his probation
officer to visit hishome. Of the ten Standard Conditions of Probation, Standard Condition
# 10 deals with the obligation to make restitution.

10. Pay all fines, costs, restitution, and fees as ordered by the court or
as directed by your supervising agent through a payment schedule.
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That condition isno more subject to arequirement of express annunciation than are
the other nine standard conditions. Thereisno prioritizing, as a matter of law, among the
conditions of probation, the breach of any one of which could lead to a violation of
probation. The appellant could easily have raised his present contention about any of the
conditions of probation, had he been found to have been in violation of probation because
of hisfailure to have satisfied such a condition. He would no more have succeeded with
such a contention, however, than he will succeed with the contention he now makes.

The holding of Lafontant, 197 Md. App. at 236, was that the order of restitution did
not breach the terms of the plea agreement.

[A]ppellant should reasonably have known that the court could impose a

period of probation, and that one of the conditions might be restitution ...

Unlike the plea agreement in Cuffley, where the court violated an express

term of the agreement, appellant understood that the one and only termin his

pleaagreement wasthat the State would not recommend morethan four years

active incarceration. The circuit court did not breach the terms of the

agreement when it ordered appellant to pay restitution to the victim's
representative.

(Footnote omitted) (emphasis supplied). See also Colesv. State, 290 Md. 296, 305, 429

A.2d 1029 (1981) ("[T]he terms and conditions upon which probation is granted may

include an order to pay restitution."). The failure of a plea agreement to mention restitution

by no means implies that there is an agreed-upon sentencing cap that precludes restitution.
Theft and Restitution

On the first count, the appellant was convicted of a felony theft scheme. Under

Maryland Code, Criminal Law Article, 8 7-104, dealing with " General theft provisions,” the
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subsection setting out the penalty provisions applicable to the appellant, subsection
(9)(1)(ii), expressly directs that restitution shall be made to the theft victims:

(g) Penalty. — (1) A person convicted of theft of property or services
with avalue of:

(i) at least $10,000 but less than $100,000 is quilty of afelony

and:

1. is subject to imprisonment not exceeding 15 years or afine
not exceeding $15,000 or both; and

2. shall restore the property taken to the owner or pay the owner the
value of the property or services;

(Emphasis supplied).

In this case, the restitution was required as a matter of law.

The Elephant In The Room

Although the matter of this comment had nothing to do with our disposition of this
appeal, it is nonetheless a matter we feel compelled to note. The appellant's crime was no
crime of violence with the possibility of property damage as an incidental collateral
consequence. Thiscrimewasall about money. It was ahighly sophisticated financial scam,
referred toin thesigned Proffer of Proof as"aclassic Ponzi scheme." It ensnared 41 victims,
with losses per victim in amounts of hundreds of thousands of dollars. Inaperiod of slightly

less than two years, approximately $7.2 million passed back and forth through various bank

accounts.
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The only way this appellant could have hoped to catch any sort of abreak would have
been by acommitment to make at least partial restitution to hisvictims. From the first word
to the last word of plea negotiations, restitution was the elephant standing in the middle of
theroom. It wasthe raison d'étre for even talking. For the appellant to pretend that he was
blind to the elephant standing in front of himissurrealistic and hisfeigned surprisethree and
one-half years later is disingenuous in the extreme.

Conclusion

In the last analysis, we need not decide whether this was a procedurally illegal
sentence in the simple sense, not cognizable under Rule 4-345(a), or an inherently illegal
sentence in the pluperfect sense, which is cognizable. We are pleasantly looking at a
sentence not illegal in any sense. Judge Algeo was right in concluding that this was not a
Rule 4-345(a) case.

JUDGMENT AFFIRMED; COSTSTO
BE PAID BY APPELLANT.
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