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COURT OF APPEALS

APPEALS - LAW CF THE CASE DOCTRINE - DOCTRI NE NOT APPLI CABLE TO
PURE QUESTI ONS OF FACT

STATE PERSONNEL - WRONGFUL TERM NATI ON - REMEDI ES - “FULL BACK
PAY” MAY | NCLUDE STATE- OFFERED BENEFI TS UNDER VERSION OF § 11-
110(d) (1) (iii) OF STATE PERSONNEL AND PENSI ONS ARTICLE, MD. CODE
EXISTING PRIOR TO 1 OCTOBER 2006

Facts: David Reier, until his termnation on 7 Cctober 1996
for asserted m sconduct and poor performance, was enployed as an
assessor in the Carroll County office of the State Departnent of
Assessnents and Taxation (SDAT). As an assessor, Reier was
responsi ble for conducting assessnents of individual property
“accounts” to determne their fair nmarket value for taxation
pur poses. Reier was charged, anong other responsibilities, with
reviewi ng relevant building permts, updating conmputer files, and
conducti ng external physical inspections of properties in order to
conpl ete assessnents assigned to him Reier’s work, like that of
all assessors, was subject to audit by supervisors upon its
conpletion. Events leading up to the audit process in the final
nonths of the 1996 assessnent cycle lead to Reier’s eventual
term nati on.

In early August 1996, the Assistant Supervisor of Assessnents
for Carroll County, Lumen Norris, found a stack of 8 to 10 buil di ng
permts on top of, or otherwse in close proximty to, a filing
cabi net designated for the storage of such permts. Norris noted
this because it served as an indication that they were not being

considered, as they should, in the assessnent process. Norris
identified the m splaced permts by their account nunbers as ones
linked to properties assigned to Reier. Shortly after his

di scovery, Norris brought the m splaced permts to the attention of
the Supervisor of Assessments for Carroll County, Larry Wite
Wiite decided to use the permts as a sanpling of Reier’s work for
audi t purposes. The tineline of the proceeding audit process
becane t he subject of great dispute because of its significance to
the determ nation of the date on which SDAT becane aware of the
extent of Reier’s actionable poor performance and m sconduct. The
audit reveal ed excessive errors in Reier’s work and evi dence that
he had derogated his duties as an assessor. After the concl usion
of the audit and a conference with Reier as to the audit results,
White term nated Reier. Reier pursued an adm nistrative appeal of
his termnation to the Maryland O fice of Admi nistrative Hearings

(QAH).



The Adm nistrative Law Judge (ALJ) presiding over the first
OAH hearing on the matter affirmed the tineliness of the
term nation, finding that Reier was given notice of his term nation
wi thin 30 days of the commencenent of the investigation, in accord
with Maryl and Code (1993), State Personnel and Pensions Article, §
11-106(b). Rei er sought judicial review of the decision in the
Crcuit Court for Baltinmore County, which remanded the case to the
OAH for application of the Court of  Special Appeal s’ s
i nterpretation of § 11-106(b) then just announced in Western
Correctional Institute v. Geiger , 130 Md. App. 562, 747 A 2d 697
(2000) (Geigerl ). Aggrieved by the Remand Deci sion rendered by a
di fferent ALJ, Reier again sought judicial review in the Crcuit
Court, which affirnmed the ALJ. On appeal to the Court of Speci al
Appeals (Reierl ), the internedi ate appellate court renmanded the
case to the OAH to apply the yet newer judicial gloss given § 11-
106(b) in the Court of Appeal s’ s Western Correctional Institute V.
Geiger , 371 Md. 125, 807 A . 2d 32 (2000) (Geigerll ). The sane AL
undertook this case for a third tine and, after rendering factual
findings varying as to sone key dates from her previous findings
regarding when the SDAT was on notice of Reier’s msconduct,
determ ned that nore than 30 days had passed since the SDAT becane
aware of facts sufficient to pronpt an investigation into Reier’s
j ob performance. The ALJ ordered that Reier be reinstated and
awar ded back pay, consisting solely of |ost nonetary wages. The
Crcuit Court affirmed Reier’s reinstatenent and awarded him
benefits as part of his back pay. On appeal by the SDAT, the Court
of Special Appeals affirnmed Reier’s reinstatenent, concluding that
the internediate appellate court’s decision in Reier | and the
opi ni on in Geigerll effectively vacated the factual findings nade
by the ALJ on the first renand. The appellate court panel,
however, concluded that back pay was limted to nonetary wages.
Dep’t of Taxation v. Reier , 167 Md. App. 559, 893 A 2d 1195 (2006)
(Reier 11 ). W granted both parties’ petitions for certiorari |,
Reier’s to consider whether back pay included benefits and the
SDAT' s to consider whether the ALJ erred with regard to her fact-
finding and the refusal by the ALJ to all ow additional evidence on
the | ast remand.

Hel d: The Court of Appeals rejected the SDAT s argunents that
the findings of fact nmade by the ALJ on the first remand, and
relied upon by the Court of Special Appeals in Reierl , could not
be di sturbed under the doctrine of the |aw of the case. The Court
noted that the doctrine, which prevents parties fromre-litigating
i ssues al ready decided by a higher tribunal, generally is invoked
only for decided questions of |law, rather than pure questions of
fact. Thus, because the ALJ upon the second remand revised only
her findings of fact, which had not been relied upon by the
i nternmedi ate appellate court in any event, the doctrine of the | aw
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of the case did not apply here. I nstead, the revised factual
findings were determned to be within the anbit of the directions
contained in the mandate and opi ni on of Reierl , which requested a
clarification of certain key facts made nore significant in |ight
of the newinterpretation of the statutory 30 day notice standard
interpreted in Geiger Il . W held that the ALJ' s refusal of
addi tional evidence was not an abuse of discretion under the
arbitrary and capricious standard, particularly given the ALJ' s
fresh recollection of the record.

The phrase “full back pay”, as it is used in Maryland Code
(1993), State Personnel and Pensions Article, 8 11-110(d)(1)(iii),
does not include explicitly State-offered benefits such as nedi cal,
dental, and life insurance; |eave; and retirenent credit. Because
two reasonable alternative interpretations of the statute were
presented, the Court deened the |anguage anbi guous and | ooked to
the legislative history of the law to deternmine its neaning. The
Court determned that adoption of the statute was influenced
substantially by a Governor’s Task Force Report, which indicated
that the word “full” had significance apart froma del eted “other
I nconme” set-off provision in an earlier iteration of the bill
bef ore enactnent. Several factors |ead the Court to concl ude that
“full back pay” nust enbrace also State-offered benefits. First,
Maryl and courts previously conflated the provisions of 8§ 11-
110(d) (1) (ii) and (iii) to both reinstate and provi de back pay with
benefits to erroneously term nated enpl oyees. Second, the entire
State Personnel and Pension Article addresses the pay schene in a
manner that contenpl ates benefits, such as health care and | eave,
to be inextricably linked with pay. Third, and contrary to the
SDAT' s assertion, the Task Force Report belies the notion that §
11-110(d) (1) was witten in the disjunctive. Finally, it would be
unreasonable for the General Assenbly to permt recipients of
| esser wongful discipline to be nmde whole entirely and
simul taneously deprive wongfully term nated enployees of their
accrued State benefits.

David Reier v. State Depart ment of Assessments and Taxation , No.

29, Septenber Term 2006, filed 5 February 2007. Opi ni on by
Harrel |, J.

* % %



ATTORNEYS M SCONDUCT - ATTORNEY GRIEVANCE COWM SSION -  MRPC
(MARYLAND RULES OF PROFESSI ONAL CONDUCT) 1.1, 1.15(a) and (b) and

8.4(d)

Fact s: Respondent, Peter  Mai gnan, was charged wth
viol ati ng several provisions of the MRPCw th regardto two clients
- Hattie Lipsconb and the Magruders. The matter regarding Ms.
Li psconb involved a delay of four nonths in remtting $4000 in
proceeds derived from the settlenment of an action against her
former |andlord, during which tinme Mignan's operating account
dropped bel ow $4000 on a nunber of occasions. I n Lipsconb, the
controversy occurred with regard to what happened to the settl enent
check after it was received in Septenber, 2002. Respondent
deposited the settlement check in his operating account and drew
the check from his operating account. Bar Counsel alleged this
occurred in Septenber, 2002 and that the proceeds were not
di stributed. The hearing judge found that the settl enent check was
m spl aced in respondent’s office and was not di scovered until |ate
Decenber, 2002 and not deposited until January 6, 2003. The
heari ng j udge di sm ssed respondents contentions as to viol ati ons of
MRPC 1.1 and 1.3, hol di ng respondent did not violate VRPC 1.4, 1.5,
8.1 or 8.4; Maryland Rul e 16-606 or 16-607 or Section 10-306 of the
Md. Code, Business GCccupations and Professions Article but
respondent did violate MRPC 1.15 and 5.3(a) and (b) and Maryl and
Rul e 16-604. Bar Counsel excepted to her failure to find a
violation of MRPC 1.15(b), to MRPC 1.1, which he clainms he did not
concede, and MRPC 8.4(a) and (d). Evi dence was submtted that
respondent’ s bank stanped the check as bei ng handl ed i n Sept enber,
2002 and respondent did not offer any explanation as to why no
January, 2003 dates appeared on the check. Bank records also
showed t hat at various tines in Cctober, the operating account fel
bel ow $4000.

Hel d: Respondent violated MRPC 1.1, 1.15(a) and (b), and

8.4(d), respondent to pay costs. The Court held that the hearing
judge’s finding that “the bank records do not evidence deposit of
the settlenment check until January 2003” was fundanentally and

clearly erroneous. The appropriate sanction for those violations is
i ndefinite suspension.

AGCv. Maignan , M sc. Docket AG No. 4, Sept. Term 2004, filed
Decenber 22, 2005. Opinion by Wlner, J.

* k%



CORPORATI ONS - DI RECTORS - FI DUCI ARY DUTY - DI RECTOR S RI GHT TO SUE
CORPORATION - NOTICE TO THE CORPORATION OF LAWBUIT - DIRECTOR S
R GHT TO ENFORCE JUDGVENT BY WRIT OF ATTACHMENT.

Facts: Joshua A. G@urland was a nenber of the board of
directors and an officer of Storetrax.com Inc., a Delaware
corporation with its principal place of business in Rockville,
Maryl and. After the termnation of Gurland s enploynent as an
officer, and a letter from Gurland to the board of directors
indicating that a lawsuit would be filed if the matter of severance
pay was not resolved before a date certain (which letter did not
| ead to an am cabl e resolution), Gurland filed suit inthe Grcuit
Court for Mntgonery County seeking severance paynent under the
terms of an enploynent agreenent. Through no fault of either
party, the sumons, conplaint, and acconpanyi ng notion for summary
judgment was not delivered tinmely to the corporation by its
resi dent agent, although service on the resident agent was properly
made. \Wen the corporation did not respond to the conplaint or
notion, Gurland caused summary judgment by default to be entered
agai nst the corporation. Ten days later, Gurland enforced the
judgnment entered in his favor by filing a petition for wit of
attachnment. The trial court issued the wit, and Gurl and gar ni shed
the corporation's bank account. The corporation, now aware of the
suit, in addition to seeking to re-open the breach of contract
action, filed a conplaint in the Crcuit Court alleging that
Gurl and breached his fiduciary duty as a director of the
corporation by: (1) never directly and personally advising the
corporation of the existence of his lawsuit; (2) pursuing sunmary
judgnment by default after the corporation failed to respond tinely
to his notion for summary judgnent; (3) attaching Storetrax's bank
account in the amount of the judgnment; and (4) opposing attenpts by
the corporation to have the judgnment and wit of garnishnent set
aside. The trial court found in favor of Gurland on the breach of
fiduciary duty claimafter a trial. The Court of Special Appeals
affirmed. We granted Storetrax's petition for certiorari.

Hel d: Affirmed. It is well-settled that directors of a
corporation "[o]ccupy a fiduciary relation to the corporation and
its stockhol ders."™ Booth v. Robinson , 55 M. 419, 436-37 (1881);
see Merchants Mortgage Co. v. Lubow , 275 M. 208, 215, 339 A 2d

664, 669 (1975). This fiduciary relationship generally obligates
directors of a corporation to act "(1) In good faith; (2) In a
manner he reasonably believes to be in the best interests of the
corporation; and (3) Wth the care that an ordinarily prudent
person in a like position would use under simlar circunstances.”
Md. Code (1976, 1999 Repl. Vol.), Corps. & Ass' Ns ART., 8§ 2-405.1(a);
see also Booth , 55 M. at 436-37. Situations nmay arise, however,
where a corporate director, despite the requirenent that a director
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adhere strictly to his or her fiduciary obligations, may proceed
with an individual plan of action even though the director's
interests conflict directly with those of the corporation. Wen
such a situation arises, a director may find "safe harbor" by
disclosing to the corporation the conflict of interest and
pertinent facts surrounding the conflict so that a majority of the
remai ni ng sharehol ders or directors may take action to protect the
corporation's financial interests. Maryland Code (1976, 1999 Repl .
Vol .), Corps. and Ass’'ns Art., 8 2-419(a)-(b).

Under the circunstances of the present case, Gurland notified
sufficiently Storetrax of the inmnence of the filing of a | awsuit
such that he may claim the protections of the "safe harbor"
annunci ated above. Respondent delivered to Storetrax on 11
Decenber a letter outlining in detail his clainmed entitlenent to
severance benefits wunder the termnation provisions of the
enpl oynent agreenment. Inthis letter, Gurland stated specifically
that "[i]f the issue remain[ed] unresolved as of [21 Decenber
2001]," he would instruct his attorney to file suit in order to
enforce the severance provisions of the enpl oynent agreenent. This
11 Decenber letter indicated unanbiguously that Ilitigation was
i mm nent, and set a clear deadline for which action on the part of
Storetrax's board of directors was required to avert suit.
Storetrax engaged counsel, responded by letter denying Gurland' s
clainms, and otherw se braced for litigation as a result of the 11

Decenber 2001 letter. There is no evidence in the record that
Gurl and knew t hat Storetrax had no actual know edge of the | awsuit
at the time he pressed for sunmary judgnent. Nor is there any

evi dence that Gurland relied on insider information in pursuing his
clainms, or used his position as director to his advantage. To the
contrary, every action taken by Gurland was entirely according to
t he applicable Maryl and Rul es.

There are no general rules of |aw grounded on a director's
fiduciary relationship with a corporation forbidding the director
from becoming a creditor of that corporation, or otherw se
enforcing his or her clains against it. As a creditor, he or she
ought to have the sanme rights to enforce that claimas any other
creditor. 3 WLLI AM MEADE FLETCHER ET AL., FLETCHER CYCLOPEDI A OF THE LAW OF
PrI VATE CorRPORATIONS 8 907 (perm ed., rev. vol. 1999) As such,
@Qurland acted within his rights when he filed a petition for wit
of attachment at the earliest permtted opportunity after entry of
summary j udgnent by default.

Nor was it a continuing breach of Gurland' s fiduciary duties
for himto refuse to relinquish voluntarily the garnishnment in
opposing the corporation's efforts to set aside the judgnent. The
nere fact that Gurland was a director of the corporation does not
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i npose upon hima legal duty to acquiesce to the demands of the
corporation which are adverse to his individual financial
i nterests.  Waterfall Farm Systems, Inc. v. Craig , 914 F. Supp.
1213, 1228 (D. M. 1995).

Storetrax.com, Inc. v. Joshua Gurland , No. 40, Sept. Term 2006,
filed February 6, 2007. Opinion by Harrell, J.

* % %

CRIM NAL LAW - COMVON LAW RI OT

Facts: In Novenber, 2002, two parties were taking place in
adj oi ni ng houses and backyards in College Park after a University
of Maryland football teamvictory. Two separate groups of friends
attended the parties. One group, which included the appellant,
began acting in a boorish, obnoxious manner, deliberately
instigating verbal confrontations with other people at the two
parties. Al t hough no physical fights ensued in the two hones,
confrontations between two individuals in the two groups occurred
inthe street resulting in a deadly stabbing. Schlanp was charged
with first and second degree nurder, first and second degree

assault and common law riot. A jury in the Crcuit Court for
Prince George’'s County acquitted him of nurder and first degree
assault but convicted him of second degree assault and riot. He

was sentenced to ten years in prison for comon |aw riot and three
consecutive years for assault. Schlanp’ s conviction was affirned
by the Court of Special Appeals and the Court of Appeals granted
certiorari to determ ne whet her the evidence sufficed to establish
the common law crinme of riot.

Hel d: Reversed. Maryland is one of only a handful of States
that have not codified the crinme of riot and that still maintainit
as a conmon | aw of fense. The el enents of this crine are consi stent
with the conception of the crime under English |aw — three or nore
persons “unl awful |y assenbled to carry out a common pur pose i n such
violent or turbulent manner as to terrify others.” See Cohenv.
State , 173 Md. 216, 221, 195 A 532, 534 (1937), rearg.denied , 173
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Md. 216, 196 A 819, cert.denied , 303 U.S. 660, 58 S. Ct. 764, 82
L. BEd. 1119 (1938). Common |law riot was not regarded as a crine
agai nst either persons or property, but rather against the public
peace. While nost states have codified the crinme, a conmon thene
in nost of the statutes is the confederation of a group of people
— the m ni mum nunber varies — who engage in tunul tuous or violent
conduct that creates a public disturbance or a risk of terror or
alarm The evidence in this case did not suffice to establish the
common law crime of riot. Although, while at the party, Schlanp
and his conrades were, as noted, boorish and obnoxi ous, they were
not unlawfully assenbled. Prior to the stabbing incident, there
were no fights, and there was no evidence of other tunultuous
behavior that struck terror or was likely to strike terror in
anyone. Everyone seened to agree that the aggression was entirely
verbal, apparently one-to-one, and not group-instigated, and was
| argely diffused or ignored. The two groups were in proximty to
one another, but there was no evidence of organized group
confrontation and the incident in the street |asted |ess than 30
seconds.

John Ryan Schlamp v. State of Marlyland , No. 24, Sept. Term 2005,
filed February 3, 2006. Opinion by WIlner, J.

* k%

CRIM NAL LAW — SEARCHE AND SEI ZURE — SEARCH UNDER WARRANT

Facts: Petitioner, Randy Paul Brown, Jr., was convicted in the
Circuit Court for Anne Arundel County of possession with intent to
distribute marijuana. The marijuana that fornmed the basis of
petitioner’s conviction was taken from himafter he arrived at a
residence where police were executing a drug-related search
warrant. After petitioner knocked on the door of the residence, a
police officer opened the door and petitioner took a step inside.
The officer identified hinmself as |law enforcenment and took
petitioner by the armin order “to keep him away from everybody
el se to figure out why he was at this residence.” The officer then
asked petitioner if he had any weapons or drugs on him and

-10-



petitioner responded that he possessed “a quarter pound in his
wai st.” The officer seized the marijuana in petitioner’s waist and
pl aced hi munder arrest. Prior totrial, petitioner filed a notion
to suppress that evidence. The Circuit Court denied the notion
Petitioner proceeded to trial on an agreed statenment of facts and
was found guilty. He noted a tinely appeal to the Court of Speci al
Appeal s. That court affirnmed. Brownv. State , 168 Md. App. 400,
896 A.2d 1093 (2006).

Hel d: Affirned. The Court of Appeals found that petitioner’s
detention was |awful and that the notion to suppress was properly
deni ed. Under the hol di ngs in Michiganv. Summers , 452 U. S. 692,
101 S. Ct. 2587, 69 L.Ed.2d 340 (1981) and Cottonv. State , 386 M.
246, 872 A.2d 87 (2005), law enforcenent officials are entitled,
for their own safety and that of other persons, to take control of
the situation at the scene of an ongoi ng search nade pursuant to a
warrant and to ascertain the identity and connection of persons
knocking on the door of that residence unless such persons are
clearly unconnected with the crimmnal activity and/or clearly
present no potential danger to the police officers involved in
executing the warrant.

Randy Paul Brown, Jr. v. State of Maryland, No. 51, Septenber Term
2006, filed February 7, 2007. Opinion by Raker, J.

* k%

CRIM NAL LAW - SENTENCING - SPLIT SENTENCE

Facts: At trail, Appellant Cathcart was found guilty of first
degree assault and fal se inprisonnent. He was sentenced to ten
years inprisonnent on the first degree assault charges and
sentenced to “life, all but ten years suspended” to run
consecutively with the first sentence with no probation on the
fal se inprisonnment charge. He appealed, arguing that the life
sentence was a cruel and wunusual punishment for his false
i mprisonment conviction and pointing out various collateral
consequences of a |life sentence, chief anong thema fifteen year
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m ni mum term before becomng eligible for parole. The Court of
Speci al Appeal s uphel d the sentence, concluding that ten years with
the rest suspended was not cruel and unusual punishnment for
Cathcart’s fal se i nprisonnent conviction. Cathcart appealed to the
Court of Appeals, arguing that the sentence was illegal as a
viol ation of the prohibition against cruel and unusual punishnent
and a violation of separation of powers.

Hel d: Judgment of the Court of Special Appeals vaca ted and
case remanded with instructions : In order to inpose a split
sentence pursuant to Ml. Code, 8§ 6-222 of the Crimnal Procedure
Article, the sentencing court nust inpose a period of probation
attached to the suspended portion of the sentence. Qherw se, the
def endant cannot ever be made to serve nore than the unsuspended
portion of the sentence, and the sentence will be construed as
being a finite sentence for the unsuspended period of tinme. The
docket shoul d be anended to reflect that the sentence i s one of ten
years of incarceration, the remainder of the original sentence
being a nullity.

Robin Tyronne Cathcartv. State of Maryland , No. 64, Septenber Term
2006 filed February 9, 2007, Opinion by WIner, J.

* % %

ELECTI ONS - ABSENTEE VOTI NG - DEADLI NES

Facts: The petitioner, a Maryland resident and registered
voter in Baltinore County, living out-of-state while attending
col |l ege, could not vote personally at her precinct polling station
during the 2006 Maryl and gubernatorial election. She intended to
vote by absentee ballot. Petitioner alleged that she requested an
absent ee ball ot by both facsimle and mail in August. The absentee
bal l ot for the general election, bearing the postmark of Novenber
1, 2006, did not arrive in the mail until Monday, Novenber 6, 2006.
Al though the petitioner received it before mdnight, at about
8:45p. m, when she returned hone, the tine for all routine mai
pi ckups had passed and no post offices near her were open at that
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tinme. She did not mail the absentee ballot until the next day,
Novenber 7, 2006.

Because El ection Day was on Novenber 7, 2006, and the ball ot
was not “conpleted and nmailed before election day,” it was not
counted in the final tally. The petitioner contended that despite
her diligence in her request, her right to vote was deni ed because
the Board of Elections failure to process her ballot request in
time resulted in her inability to conply with Code of Maryl and
Regul ations (“COVAR’) 33.11.03.08(b), which required that absentee
bal | ots be postnmarked by Novenber 6, 2006. She requested that the
Board accept all absentee ballots postmarked on Election Day,
Tuesday, Novenber 7, 2006.

The trial court denied petitioner relief, findingthat she had
not nmet her burden of proof. Prior tothe Grcuit Court’s issuance
of its witten order and mandate, the petitioner, on Novenber 8,
2006, filed a direct interlocutory appeal to the Court of Appeals,
and petitioned for a wit of certiorari, which was granted. O al
argurment was hel d on Novenber 13, 2006, and an order affirm ng the
Crcuit Court’s judgnment followed.

Hel d: Judgnent Affirned. The nmere occurrence and/or
experienci ng of processing problens with absentee ball ots does not
justify an extension of time for the filing of such ballots, absent
proof that those problens were the direct cause for voters not
voti ng.

Fritszche v. Maryland State Board of Elections , No. 73, Septenber
Term 2006. Filed February 12, 2007. Opinion by Bell, C. J.

* k% %

EM NENT DOVAI N - NATURE, EXTENT, AND DELEGATI ON OF POANER - PUBLI C
USE - IN GENERAL - PARTI CULAR USES OR PURPOSES - URBAN RENEWAL;
BLI GHT - URBAN RENEWAL MAY CONSTI TUTE A VALI D PUBLI C PURPOSE WHEN
CONDUCTED PURSUANT TO A COVPREHENSI VE DEVELOPNMENT PLAN.
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EM NENT DOVAI N - NATURE, EXTENT, AND DELEGATI ON OF PONER - EXERCI SE
OF DELEGATED POVNER - NECESSI TY FOR APPROPRI ATION - CODE OF PUBLIC
LOCAL LAWS OF BALTIMORE CITY, 8§ 21-16, TITLED *QUI CK-TAKE
CONDEMNATI ON — I N GENERAL,” PROVI DES THE STATUTORY FRAMEWORK FOR
QUI CK-TAKE ACTIONS IN BALTIMORE CITY. PURSUANT TO § 21-16, IN
ORDER TO UTILIZE QUI CK- TAKE CONDEMNATION, THE G TY MJST FILE A
PETI TION UNDER OATH SHOW NG THE REASON OR REASONS WHY IT IS
NECESSARY IN THE PUBLIC I NTEREST FOR THE CITY TO HAVE IMMEDIATE
TITLE TO AND POSSESSI ON CF A PARTI CULAR PROPERTY. 8§ 21-16(A) AND
(D). THUS, THE CITY HAS THE BURDEN TO PROVE | MMEDI ATE NECESSITY I N
ORDER TO PROCEED W TH QUI CK- TAKE CONDEMNATION.  IN DA NG SO, THE
ATY MUST SHOW THAT THE NECESSITY |S FOR A PUBLI C USE OR PURPOSE

Facts: Arising out of a “quick-take” condemmation action in
Baltimore City, this case involves a dispute over a property
| ocated at 1924 N. Charles Street (“the Property”).

On Cctober 25, 1982, the Mayor and City Council of Baltinore,
appellant (“the Cty”), adopted Odinance No. 82-799, which
establi shed the Charles North Urban Renewal Plan for the Charles
North Revitalization Area. The Property is located within the
boundaries of the Charles North Revitalization Area and in June
2004, the City specifically authorized the acquisition of the
Property by enacting Odinance No. 04-695. Odinance No. 04-695
stated that the Property was to be acquired “by purchase or
condemati on, for urban renewal purposes.”

On March 9, 2006, the City filed a petition for condemnati on
and a petition for imedi ate possession and title to the Property
in the Crcuit Court for Baltinore City. The petition for
I mmedi at e possession and title to the Property cited an attached
af fidavit showi ng the reasons why it was necessary to “qui ck-take”
the Property. The affidavit only stated that the Property “nust be
i n possession of the [City] at the earliest possible tine in order
to assist in a business expansion in the area.”

On March 15, 2006, the Circuit Court granted the Cty’s
petitions and sent notice to the owner, George Val sanmeki, et al.
appel lee. M. Valsamaki tinely filed an answer and a hearing was
set for April 18, 2006. Prior to the hearing, M. Val sanmaki
attenpted to obtain discovery, but was restricted in his efforts
because the expedited process of the quick-take condemation
proceedi ngs required that the heari ng woul d be held before the City
woul d have to conply with discovery. He filed a notion to shorten
the tinme for discovery, but the Circuit Court denied that notion on
April 4, 2006.

On April 18, 2006, the hearing was conducted in the Grcuit
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Court before the Honorable John Philip MIler. The Cty called two
wi t nesses: Paul J.M Donbrowski (the Director of Planning and
Design for the Baltinore Devel opnent Corporation and also the
Project Manager for the Charles North area) and MJ. “Jay” Brodie
(the President of the Baltinore Developnent Corporation).
Additionally, the Gty introduced into evidence O di nance No. 82-
799 (the Charles North Urban Renewal Plan), a map of the renewal
area, and a photograph of the Property. M. Donbrowski testified
that there was no plan in existence at that tine for the
devel opnment of the Property. M. Brodie, disagreeing in part with
M . Donbrowski, stated that the plan “was as specific as nost urban
renewal plans are at that point in tinme,” and that “the specific
design for redevel opnent will cone out of a proposal by a private
sector devel oper.”

On May 19, 2006, Judge M|l er, after considering the testinony
and evi dence, issued a nenorandum opi ni on and order, finding that
the Gty “fail[ed] to denonstrate sufficient grounds whi ch warrant
the findings of necessity requisite for the i mediate taking” of
the Property. Thus, the quick-take condemmation was deni ed.

On May 26, 2006, the City filed a notion for reconsideration
to alter or anend judgnent. On July 11, 2006, the Crcuit Court
denied the City's notion. Then, on August 8, 2006, pursuant to
Code of Public Local Laws of Baltinmore City, 8 21-16(c), the Cty
noted a direct appeal to the Court of Appeals.

Held: Affirmed. The Court of Appeals held that the Code of
Public Local Laws of Baltinmore City, 8§ 21-16, titled “Quick-take
condemmation —in general,” provides the statutory framework for
qui ck-take actions in Baltinore GCty. Pursuant to 8 21-16, in
order to utilize quick-take condemmation, the City nust file a
petition under oath showing the reason or reasons why it is
necessary in the public interest for the Gty to have immediate
title to and possession of a particular property. 8§ 21-16(a) and
(D). Thus, the City has the burden to prove i medi ate necessity in
order to proceed with quick-take condemmation. In doing so, the
City nust show that the necessity is for a public use or purpose.
The Court of Appeals held that, under § 21-16, the evidence in the
record was insufficient to denonstrate the City s necessity for
immediate  possession and title to the Property via quick-take
condemat i on.

Mayvor and City Council of Baltimre Gty v. CGeorge Val samaki, et
al., No. 55 Septenber Term 2006, filed February 8, 2007. Opinion
by Cathell, J.

* % *
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EMPLOYMENT - ARBI TRATI ON CONTRACTS

Facts: On Novenber 17, 2000, United Healthcare of the M d-
Atlantic, Inc. offered Ronnie E. Cheek a position of enploynent as

a senior sales executive. The two-page offer letter set forth
various conditions of United s offer of enploynent, including that
Cheek accept United' s “Enploynent Arbitration Policy.” Cheek

accepted the offer in witing, stating that “[a]ll of the terns in
your enploynent letter are anenable to ne.”

During Cheek’s first day of enploynent with United, he
received a copy of United s Enployee Handbook, which contained
summaries of United’s Internal Dispute Resolution Policy and
Enpl oynent Arbitration Policy (hereinafter, “Arbitration Policy” or
“Policy”). United declared in the summary of the Policy that
arbitration “is the final, exclusive and required forum for the
resolution of all enploynment rel ated di sputes which are based on a
l egal clainmf and that “any party to [such a dispute] may initiate
the arbitration process.” The summary of the Arbitration Policy
al so provided:

United Heal thCare reserves the right to alter,
anmend, nodify, or revoke the Policy at its
sol e and absolute discretion at any tine with
or w thout notice. The senior executive of
Human Resources has the sole authority to
alter, anend, nodify, or revoke the Policy.

Cheek subsequently signed an “Acknow edgnment Formfor the Code
of Conduct and Enploynent Handbook.” In that Form Cheek
acknowl edged that he had “specifically received and reviewed,”
anong other things, an “Internal Dispute Resolution/Enploynment
Arbitration Policy,” and that he understood the Policy to be a
bi ndi ng contract between hinself and United, and that he agreed to
submt all enploynent-related disputes based on legal clains to
arbitration under United Health G oup’s policy.

Wthin seven nonths, United informed Cheek that United was
elimnating his position and his enploynent was term nated. In
response, Cheek filed a four-count conplaint against United in the
Circuit Court for Baltinore Cty seeking damages for breach of
contract, negligent m srepresentation, and viol ations of Maryl and
Code, 8§ 3-501 et. seq. of the Labor and Enpl oynment Article. Cheek
al so cl ai med under the doctrine of prom ssory estoppel that United
shoul d have been precluded from denying the existence of a valid
enpl oynent agr eenent.

United filed a “Motion to Dism ss and/or Conpel Arbitration
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and Stay Lawsuit” with the Grcuit Court, which the Crcuit Court
granted, dism ssing Cheek’s conplaint and ordering himto submt
his clains to arbitration. Thereafter, Cheek noted an appeal to
the Court of Special Appeals. The Court of Appeals issued a wit
of certiorari prior to any proceedings in the Court of Special
Appeal s.

Hel d: Reversed. he Court of Appeals held that the Arbitration
Policy did not constitute a valid and enforceabl e agreenent bet ween
t he enpl oyer and the enpl oyee. The Court determ ned that there was
no consideration to support an arbitration agreenent because the
enployer’s ability to alter, anend, nodify, or revoke the
Arbitration Policy rendered its promse to arbitrate illusory, and
because United’ s enpl oynent of Cheek did not serve as consideration
for the Arbitration Policy.

Ronnie E.Cheekyv. United Healthcare of the Mid-Atlantic, Inc. , No.
141, Septenber Term 2002, filed Novenber 13, 2003. Opi ni on by
Battaglia, J.

* k% %

FAMLY LAW- CH LD CUSTODY - JURI SDI CTl ON

Facts: Respondent, Deepa Garg, filed a conplaint in the
Circuit Court for Baltinmore County seeking a limted divorce from
her husband, petitioner Ajay Garg, custody of their mnor child,
Chai t anya, spousal and child support, and certain ancillary relief.
Petitioner noved to disnmiss the conpl aint because proceedi ngs were
already pending in a court in Indore, India. The Crcuit Court
concl uded that, because of the case pending in India, it should not
exercise jurisdiction and dismssed the entire action. The Court
of Special Appeals vacated that judgnment and renmanded the case for
further proceedings, concluding 1) even if the Maryland court
shoul d not exercise jurisdiction over the custody dispute, it had
subj ect matter jurisdiction over the divorce action, 2) the Crcuit
Court erred deferring a request by respondent to appoint an
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attorney for the child pending resolution of the jurisdictional
issue, and 3) inrevisiting the jurisdictional issue on renmand, the
trial court was to apply the newy enacted Uniform Child Custody
Jurisdiction and Enforcenent Act (UCCIEA) rather than the Uniform
Child Custody Jurisdiction Act (UCCIJA) that was in effect when the
conplaint was filed. The Court of Appeals granted certiorari to
review the rulings of the Court of Special Appeals.

Hel d: Reversed. The trial court wmy properly decline
jurisdiction in a custody dispute, pursuant to the UCCIA when
proceedi ngs are ongoing in another jurisdiction. The Court of

Special Appeals erred in holding that the GCrcuit Court was
required as a matter of |aw to appoint counsel for the child prior
to a hearing on the jurisdictional issues. Although, FL 8§ 1-202
provides that in a contested action for custody or support of a
m nor child, the court may appoi nt counsel to represent the m nor
child, the statute nerely authorizes t he appoi nt nent of counsel at
the discretion of the trial court, reviewable under an abuse of
di scretion standard. For this case the notion was never formally
deni ed, Respondent did not pursue a ruling, and a hearing proceeded
wi t hout counsel for the m nor child.

The Court of Special Appeals also erred in holding that the
new y enacted UCCIEA applied in lieu of the UCCIA. The UCCIEA t ook
effect October 1, 2004 and applies only to cases filed after that
dat e.

Garg v. Garg , No. 97, Sept. Term 2005, filed June 8, 2006.
Opi nion by Wl ner, J.

* k% %

FAM LY LAW- CUSTODY - ABUSE BY PARTY TO PROCEEDI NGS

Facts: Appellant and Appellee were involved in a protracted
custody dispute over their young daughter, with allegations of
sexual abuse by both sides. The appeal stenms from the trial
court’s refusal to find that “the court has reasonabl e grounds to
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believe” that the father had abused his daughter for the purposes
of Mil. Code, 8 9-101 of the Famly Law Article, which provides
vari ous consequences on custody and visitation rights upon such a
findi ng. There was conflicting testinony by various experts
concerning their conclusions about whether the father had abused
the child, and, at the close of evidence, the trail court applied
a “preponderance of the evidence” standard and concluded that the
not her had not proved the father had abused the child by a
preponder ance of the evidence. The nother appeal ed, successfully
arguing to the Court of Special Appeals that Ml. Code, § 9-101 of
the Famly Law Article requires the application of a |esser
standard of proof than *preponderance of the evidence.”

Hel d: Judgment of the Court of Special Appeals reversed; case

remanded to that court with instructions to affirm judgment of

Circuit  Court for Baltimore County . Mil. Code, 8 9-101 of the
Fam |y Law Articl e does not establish a new standard of proof | ower
than preponderance of the evidence. A preponderance of the
evi dence standard is generally considered the | owest standard of
proof necessary to conclusively determne mtters of fact.
Application of a | ower standard of proof would produce the absurd
result of a court depriving a party of visitation and custody of
his or her child while actually believing that it is nore |ikely
than not that the parent did not abuse the child. There is no
indication the that legislature intended such a result, and
consequently, the court nust believe that the party abused the
child by at | east a preponderance of the evidence in order to have
the requisite “reasonabl e grounds to believe.”

Mikhail Volodarsky v. Kira Tarachanskaya , No. 50, Septenber Term
2006 filed February 9, 2007. Opinion by WIlner, J.

* % %

MUNI CI PAL LAW - PONER TO LEVY TAXES AND FEES

Fact s: In Novenber, 1999, J And R Limted Partnership
contracted to sell to the MIIlennium Devel opnent Goup, LLC
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approxi mately 122 acres of property located in the Cty of
Frederick and enconpassing Gas House Pike fromits intersection
wi t h Monocacy Boul evard and running to the City' s eastern limts.

One nonth after entering into the contract for the purchase of
the property with J And R Limted Partnership, MIIenniumassigned
all of its rights in the property to Riverside Investnent G oup,
LLC, which procured the property to incorporate it into the
Ri verside Corporate Park Project. The property was to constitute
t he “Sout h Canmpus,” as one of four canmpuses of the devel opnent pl an
for the Corporate Park in the Gty of Frederick. The South Canpus
was to surround Gas House Pike, which was a vital part of the
Ext ensi on of Monocacy Boul evard Project, as well as the upgrade of
Gas House Pi ke fromits intersection with Monocacy Boul evard to its
termnus at the eastern corporate limts of the Gty.

On Novenber 6, 2000, to “conmence and conplete” Phase |1l of
t he Monocacy Boul evard Project, its final phase, the Mayor of the
City of Frederick entered into an agreenent (the “Novenber
Agreenent”) wth Riverside Investnment Goup, LLC, Riverside
Industrial Properties, LLC, R verside Technology Park I, LLC
Ri verside Technology Park I1, LLC, and Riverside Technol ogy Park
[11, LLC (“Property Owners”). Pivotal to the contract was the
Property Owmers’ agreenment to dedicate to the City for no charge
“any and all additional rights-of-way needed for the upgrade and
wi deni ng of Gas House Pike along the frontage of the Property,”
also to give their consent, and sign all necessary docunents to
subject the properties to a “Tax Increnent Financing D strict”
(TIF) to enable the City to finance the conpletion of Monocacy
Boul evard. I n consideration for the Property Omers’ dedications
and agreenent to the TIF, the contract provided that the Properties
and Property Omers woul d be subject to a “deferred contribution
speci al assessnment” of $1.00 per square foot of each building to be
constructed, in place of any other fees. The contract was signed
by a representative of each of the Property Omers and by Myor
James Gines for the City of Frederick.

In May of 2001, Riverside Investnment G oup assigned all of its
rights in the contract to purchase the South Canpus to Riverside
Sout h, LLC, and the property was subsequently sold and conveyed to
Ri verside South, LLC

On Cctober 3, 2002, the City of Frederick passed Ordi nance G
02-19, 81, which levied water, sewer and park devel opnent i npact
f ees.

In June of 2004, then Mayor Jennifer Dougherty and the
Property Omers entered i nto a second agreenent entitled “Agreenent
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To Defer Public I nprovenents” (“the Deferral Agreenent”), granting
the Property Omers an exception to the Gty s requirenent of the
i nstall ati on and acceptance of necessary public inprovenments prior
to the final approval of subdivision plats and iterated that the
property owners “shall, upon issuance of any permt issued by The
City of Frederick with reference to any of the Site Plan Lots, pay
unto the City of Frederick the Fee, based upon One Dol lar ($1.00)
per square foot of gross floor area of any proposed building to be
constructed on any of the Site Plan Lots.”

Ri verside South LLC subsequently sold its property rights in
the South Canpus of the Riverside Corporate Park Project to
Ri verside Apartnments (“Riverside”), a limted liability conpany
consi sting of two nenber conpani es, River Wal k Apartnents, LLC, and
Monocacy River Apartnents, LLC

In Cctober of 2004, and again in March of 2005, Riverside
Apartnments submtted applications for shell construction permts
for the devel opnment of the South Canpus of the Riverside Corporate
Park Project, along with a paynent of the $1.00 per square foot for
each proposed structure, as required by both the Novenber and the
Deferral Agreenent. The City denied the applications, stating that
all water, sewer and park inpact fees nust be paid prior to the
i ssuance of any of the aforenmentioned building permts.

Ri verside responded by filing a conplaint for a wit of
mandamus and specific performance of the Novenmber and Deferra
Agreenents, and also a notion for summary judgnent. The Crcuit
Court for Frederick County granted summary judgnment to Riverside
and ordered that the Cty “not require [Riverside] to pay any
addi ti onal fees, beyond the one doll ar per square foot agreed upon”
in the Novenber and the Deferral Agreenents in order to acquire the
shel | construction permts.

The Gty noted a tinely appeal to the Court of Special
Appeal s, shortly after which River Wal k and Monocacy River ("“River
Wal k”), as the successors-in-interests to Riverside' s property
rights, were substituted for R verside as appellees. The Court of
Speci al Appeal s held that Section 2 of Article 23A and Section 7 of
Article Il of the City of Frederick Charter nandated that all fees
i nposed by the Gty, and any wai ver thereof, nust be authorized by
ordi nance, and because no ordi nance aut hori zi ng ei ther the Novenber
or the Deferral Agreenent was enacted, they were both ultravires
and t herefore void ab initio

Hel d: The Court of Appeals affirmed the Court of Specia

Appeals’s judgnent and held that fees only nmay levied by
| egislative act and therefore, by inplication, only may be wai ved

-21-



by | egislative act. Thus, neither of the two mayors that entered
into the agreenents possessed the requisite authority to levy the
“special fee” created in the agreenments, or to waive the inpact
fees inposed by the City of Frederick. The Court further concl uded
that, because municipalities are not bound by those actions which
transcend the authority of those acting on its behalf, and neither
mayor was authorized to create the special fee or waive the inpact
fee, the Novenber and Deferral Agreenments were ultra vires and
unenf or ceabl e.

River Walk Apartments, LLC v. Roger Twigg, Et. Al. , No. 49, Sept.
Term 2006, filed January 10, 2007. Opinion by Battaglia, J.

* k% *

REAL PROPERTY - FORECLOSURE - SURPLUS PROCEEDS - HOLDOVER MORTGAGOR

Facts: In each of three consolidated cases, Appellant Legacy
Funding LLC purchased at foreclosure parcels of real property
occupied by the owners as a residence that was not rented or
ot herwise conmercially productive. After ratification, Legacy
failed to tinely pay the purchase price, but eventually settled on
the properties before the need for a resale and thereafter filed a
notion for possession. The court entered orders awarding
possession to Legacy unless the nortgagors showed cause by a
certain date why that relief should not be granted. Prior to the
dates set in the show cause orders, however, Legacy filed a notion
in each case seeking paynent from the surplus proceeds from the
forecl osure sal e of ambunts equivalent to the fair rental val ue of
the property, commencing from the date of the sale. The court
denied these notions for surplus proceeds, from which Legacy
appeal ed.

Hel d: Orders denying motions for surplus proceeds va cated;
remanded with instructions : A foreclosure purchaser nmay be
entitled to a portion of any surplus proceeds fromthe forecl osure
sale if a holdover nortgagor interferes with the purchaser’s
possessi on of the property, but not until the forecl osure purchaser
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is lawfully entitled to possession pursuant to court order or upon
paynent of the full purchase price and the purchaser subsequently
makes a demand for possession on the holdover nortgagor that is
ref used. The foreclosure purchaser may then recover danmages to
conpensate the purchaser for its loss from any surplus proceeds,
whi ch may, under appropriate circunmstances, be neasured by the fair
rental value of the property.

Legacy Funding LLC v. Edward S. Cohn, Substitute Trustees, et al. ,
No. 23, Septenber Term 2006, Legacy Funding LLC v. Howard N.
Bierman, Substitute Trustees, et al. , No. 25, Septenber Term 2006,
& Legacy Funding LLC v. Thomas P. Dore, Substitute Trustees, et

al. , No. 26, Septenber Term 2006 filed January 9, 2007. Opinion by
W ner, J.

* k%

TORT - PRODUCTS LIABILITY - ECONOM C DANVAGES

Facts: The petitioners brought this class action to recover
from the respondents the cost of repairing and/or replacing the
front seats in each class vehicle. They allege that the seats are
unsaf e because they col |l apse rearward i n noderate and severe rear-
I mpact collisions, and that the cost to fix the defective
seat backs, a proven cause of serious bodily injury or death in
these types of accidents, constituted a cognizable injury. Mre
particularly, the petitioners aver that such required renedi al
expendi tures constitute economc loss, which this Court has
permtted to be recovered when the product defect factor creates an
unreasonabl e risk of death or serious injury. That econom c | oss,
the petitioners submt, is recoverable. None of the petitioners or
any putative class nenbers allege that he or she has experienced
personal injury as a result of the nmechanical failure that caused
the alleged defect. Indeed, persons with such experiences were
expressly excluded fromthis class.

The case was heard in the Circuit Court for Montgonery County.
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Before the petitioners filed pleadings seeking certification of a
cl ass, the respondents noved to dismss the conplaint for failure
to state a claim upon which relief could be granted. The tria

court granted the notion, holding that “the econom c | oss doctrine
woul d not support the cause of action being sought by the
plaintiffs in this case, and there is insufficient basis to allow
a fraud claimto continue agai nst these defendants.” An appeal was
taken to the Court of Special Appeals, where, in an unreported
opi nion, that court affirned the di sm ssal of the action, reasoning
that the petitioners failed to plead sufficiently the required
allegation of injury or actual harm to wthstand a notion to
dism ss. The petitioners filed a petition for Wit of Certiorari,

whi ch was grant ed.

Hel d: Judgment of the Court of Special Appeals Reversed; Case
Remandedto that Court with Instructions to Reverse the Judgment of
the Circuit Court for Montgomery County and Remand to that Court

for Further Proceedings Consistent with this Opinion. Costs in
this  Court and in the Court o f Special Appeals to be Paid by the
Respondents. Even in the absence of actual personal injury,

econonmic loss, the cost to fix the defect alleged, is recoverable
where it is also alleged that such defect has caused, in other
cases, serious bodily injury and, thus, constitutes an
unreasonabl e risk of death or serious injury.

Lloyd v.General Motors Corp. , No. 10, Septenber Term 2002. Filed
February 8, 2007. Opinion by Bell, C. J.

* k% %

WORKERS' COVPENSATI ON - REOPEN CREDI T

Facts: Petitioner, a master electrician for the school board,

suffered an accidental injury to his back while Ilifting a
transfornmer during the course of his enploynent and filed for
tenporary and permanent partial disability. The Worker’s

Conpensati on Conmi ssion found that petitioner suffered a 20%
i ndustrial loss and was entitled to $114 per week for 50 weeks, a
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first tier award. Pursuant to a stipulation by the parties, this
award was increased to $114 per week for 70 weeks, also a first
tier award. At sonme point petitioner filed another petition to
reopen based on worsening of condition. Follow ng a hearing, the
Comm ssion found a 33% industrial |oss qualifying petitioner for
$223 per week for 115 weeks, a second tier award, subject to credit
“for paynents nmde.” Respondent sought judicial review in the
Circuit Court for Mntgonery County. The Circuit Court granted
respondent’s notion for summary judgnent agreeing wth respondent
that it was entitled to credit based on the nunber of weeks for
which it had already paid conpensation rather than the total
dollars it had paid. The Court of Special Appeals affirnmed.

Hel d: Judgment of Court of Special Appeals affirmed : The
Court of Appeals held that petitioner was entitled to benefits
based on a weekly framework and not the total nonetary val ue of
per manent partial disability conpensation award pursuant to LE § 9-
629.

Paul Del Marrv. Montgomery County , No. 60, Sept. Term 2006, filed
February 7, 2007. Opinion by WIlner, J.

* k% %
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COURT OF SPECIAL APPEALS

CRIM NAL LAW- FOURTH AMENDMENT TO THE UNI TED STATES CONSTI TUTI ON;
PROBABLE CAUSE FOR VEHI CULAR STOP; I N CASE WHERE NMARTI NSBURG, WEST
VIRG NIA PO.I CE WERE | NFORVED BY FREDERI CK COUNTY NMARYLAND POLI CE
THAT THE VAN, DRI VEN BY APPELLANT AT THE TIME OF THE STOP I N WEST
VIRENA, FIT THE DESCRI PTION OF THE VEHI CLE AT THE SCENE OF THE
DOUBLE HOM Cl DE ON A STREET | N MARYLAND AND THAT APPELLANT’ S FORMER
BOYFRI END HAD TOLD MARYLAND AUTHORI TI ES THAT APPELLANT HAD SAI D
THAT HE (THE FORMER BOYFRI END) WOULD NEVER SEE THE FI VE- MONTH OLD
MURDER VICTIM AGAIN, VST VIRG NI A AUTHORI TI ES HAD AMPLE PROBABLE
CAUSE TO STOP AND SEI ZE THE VAN, WEST VIRG NIA CODE, 88 62-1A3 AND
8-14-3, PROVI DI NG WH CH LAWENFORCENMENT OFFI G ALS ARE AUTHORI ZED TO
EXECUTE AND RETURN SEARCH WARRANTS; STEVENSONV.STATE, 287 NMD. 504
(1980) ; ALTHOUGH FREDERI CK COUNTY, MARYLAND OFFI CERS DI D NOT HAVE
AUTHORI TY TO EXECUTE WEST VI RG NI A SEARCH WARRANT OF VAN USED I N
DOUBLE HOM Cl DE, THEI R PARTI Cl PATI ON | N THE EXECUTI ON OF THE SEARCH
WARRANT WAS NOT AS PRI VATE C Tl ZENS, BUT RATHER THEY OPERATED UNDER
THE “COLOR OF HS OFFI CE" BECAUSE OF THE FACT THAT THEY OBTAI NED
THE | NFORMATI ON THAT ESTABLI SHED PROBABLE CAUSE I N THE COURSE OF
THEIR DUTI ES AS LAW ENFORCEMENT OFFICIALS; IN LI GHT OF RECEIPT OF
SEARCH WARRANT, SUPERVI SI ON OF EXECUTI ON OF THE SEARCH WARRANT,
| NCLUDI NG DOCUMENTATI ON OF EVI DENCE SEI ZED, AND PREPARATI ON AND
FI LI NG OF RETURN BY MARTI NSBURG WEST VIRG NI A PATROLVAN, ROLE OF
FREDERI CK COUNTY, MARYLAND POLICE AND CRIME SCENE OFFICERS [N
RECOVERI NG EVI DENCE FROM VAN WAS PROPER; MARYLAND RULE 4-212 (f);
MD. CODE ANNO , CTS. & JUD. PRCC., 8§10-912; WILLIAMSv. STATE , 375
MD. 404 (2003) AND FACON v. STATE , 375 MD. 435 (2003); PROVPT
PRESENTMVENT BEFORE JUDI CI AL OFFICER; APPLICABILITY OF RULE 4-212
AND 810-912 TO CUSTODIAL DETENTION IN FOREIGN JURI SDI CTI ON;
EXCEPTION WHERE THERE IS COLUSION BETWEEN AUTHORI TIES FROM
DI FFERENT JURI SDI CT1 ONS TO ¢ RCUMVENT MARYLAND LAWREQUI RI NG PROVPT
PRESENTMENT; | N THE PRESENT CASE, WHERE APPELLANT WAS DETAI NED FOR
QUESTIONING IN VST VIRGNNA FROM 1:45 A M TO 4:00 A M, VWHEN SHE
WAS TRANSPORTED TO A HOSPI TAL BECAUSE OF CHEST PAINS, AND WEST
VIRG NIA LAW PROVI DES THAT SUSPECTS CHARGED W TH “ STATE CRI MES’
(MAJOR OFFENSES) ARE NOT TAKEN BEFORE A JUDI CI AL OFFI CER UNTI L THE
MORNI NG FOLLOAN NG A NIGHTTI ME ARREST, THE TRIAL JUDGE'S FI NDI NG
THAT THERE WAS NO EVI DENCE OF A DEL| BERATE DELAY | N PRESENTNMVENT WAS
NOT CLEARLY ERRONEQUS.

Facts: On Cctober 19, 2002, a dark green mini—-van pulled in
front of the house of sixteen-year—old Deanne Prichard where, her
brot her, Lee Prichard, Jr., was out front. Appellant, the driver of
the van (also the former girlfriend of “Tracy Frost”), told Lee
that she was “Tracy Frost’s sister from New York” and that she
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wanted to see the baby, referring to five-week-old, Mkayla, the
daught er of Deanne Prichard and Tracy Frost. Wen Lee summonsed hi s
not her, Patricia Collins, and his sister, who was carryi ng Makayl a,
appellant junped out of the van holding a black handgun and
demanded that Prichard get into the van and, when she refused,
pointed the gun at Prichard and fired killing her, then fired a
second shot killing Makayl a.

As a result of information received at the scene, nenbers of
the Frederick County Sheriff’'s O fice proceeded to the Washi ngton
County Detention Center where, as a result of interview ng Tracy
Frost, they |l earned that appellant, who resided in Wst Virginia,
and Deanne Prichard had engaged in an altercation at the prison two
weeks earlier. The detectives drove to Martinsburg, West Virginia
and i nfornmed the Martinsburg police that appel |l ant was a suspect in
a doubl e hom cide investigation and requested that they conduct a
stakeout for a green mni-van registered to appellant’s father.

On Cctober 19, 2002, at approximately 9:25 p.m, acting on
I nstructions fromthe Frederick County officers, Martinsburg police
of ficers stopped appellant while driving the green m ni—-van four
bl ocks fromher home. A warrant to search the van was obtai ned by
Martinsburg police at 1: 00 a.m Martinsburg police, acconpani ed by
a Frederick County officer, contenporaneously went to appellant’s
home and executed the fugitive warrant for her arrest. Duri ng
interrogation of appellant, which began at 1:48 a.m, she
conpl ai ned of chest pains and was taken to the hospital, where she
was treated and rel eased the next norning. At approxinmately 10:05
a.m the next day, appellant was taken before a magistrate. At
approximately 3:15 p.m, she was again intervi ewed by deputies and
subsequently returned to Maryl and, where she faced charges of two
counts of first-degree nmurder and related offenses in Frederick
County.

Hel d: Probabl e cause to search and sei ze the getaway vehicle
was anply established by (1) several eyew tness identifications of
t he general description of the assailant and the vehicle as a green
mni—-van; (2) the identification of appellant by Frost as an
unrequited ex-girlfriend who threatened that he would never see
Makayl a again; and, (3) that appellant’s father owned a green
m ni —van whi ch mat ched the description of the vehicle used in the
crinme. As to the authority of the Frederick County, Maryland
officers to conduct the search and seizure of the van in West
Virginia, they were not acting as private citizens, but rather were
operating under “color of their office” because they had obtai ned
the information that established probable cause in the course of
their duties as |lawenforcenent officials.
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The exception to the requirenments of Maryland Rule 4-212
applies where the detention occurs in a foreign jurisdiction. In
such case, Rule 4-212(f) is only violated where there is an attenpt
to circunvent the Rule by interposing jurisdictional barriers. The
product of appellant’s interrogation was the adm ssion that she had
been in sole possession of the green mni—-van at the time of the
murders. Appellant’s admssion was not the product of any
del i berate delay in presentnent, and is not, therefore, subject to
excl usi on under Rule 4-212(f).

Sonya Marie Daniels v. State of Maryland, No. 223, Septenber Term
2005, deci ded Decenber 26, 2006. Qpi ni on by Davis, J.

* k% %

CRIM NAL LAW- SPEEDY TRIAL - MARYLAND RULE 4-326(D); DENICOLISV.

STATE, 378 MD. 646 (2003); MORA v. STATE, 355 MD. 639 (1999);
COVMUNI CATI ONS BY COURT W TH JURY:; THE STATE FAI LED TO SHOULDER | TS
BURDEN TO SHOW THAT COURT PROPERLY | NFORMED APPELLANTS THAT THE
JURY HAD SUBM TTED A NOTE MARKED AS EXHI BI T #4 MAKI NG | NQUI RY ABOUT
EXPERT BALLI STICS TESTI MONY PROBATIVE OF THE CENTRAL | SSUE OF
CRI M NAL AGENCY OR THAT THE HANDLI NG OF THE NOTE, VH CH NEI THER THE
COURT _NOR COUNSEL RECALLED, COVPORTED W TH THE REQUI REMENTS OF MD.
RULE 4-326; THE | NEXPLI CABLE C RCUMSTANCES CONSTI TUTE REVERSI BLE
ERROR;. ASSUM NG, ARGUENDO THAT THE COURT NEVER TOOK ACTION W TH
RESPECT TO THE NOTE, APPELLANTS WERE NEVERTHELESS DENI ED THE RI GHT
TO BE PRESENT AT A CRITI CAL STAGE OF THE PROCEEDI NGS AND, MOREOVER,
THE JURY WAS NOT PROVI DED W TH AN ANSWER TO I TS INQU RY TOVWH CH I T
WAS ENTITLED; SI XTH AMENDVENT TO THE UNI TED STATES CONSTI TUTI ON

RI GHT TO SPEEDY TRIAL; IN LI GHT OF PRECEDENT REGARDI NG WEI GHI NG OF
FACTORS IN DETERM NATION OF RIGHT TO SPEEDY TRIAL, THE C RCU T
COURT DI D NOT _ERR I N DENYI NG APPELLANTS MOTI ONS TO DI SM SS.

Facts: Appellants were tried and convicted i n the shootings of
James Bowens, WIliam Courts and Yvette Hollie, which | eft Bowens
dead and Courts and Hollie wounded. The trial judge sentenced
Fields to an aggregate of forty-five years inprisonnment and Col kl ey
tolife inprisonnent plus fifty years. At trial, a note apparently
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submtted by the jury had been nmarked as “Court’s Exhibit #4" and
made part of the record, but neither appellants, their counsel, the
prosecutor or the trial judge, as attested in their affidavits
filed in the appell ate proceedi ngs, had any know edge of when the
note was submtted, nor did an exam nation of the record transcri pt
di scl ose whet her there had been any conmuni cation with the jury in
response to the note.

Col kl ey, invoking Mryland Courts and Judicial Proceedings
Article 8 6-103, contended that, because his case was postponed
over his objection at |east five tinmes, he was denied his statutory
right to a speedy trial. Both appellants asserted that, because of
t he unreasonabl eness of the delays, their rights to a speedy trial
under the Sixth Arendnent to the Constitution of the United States
and Article 21 of the Maryland Decl aration of R ghts were deni ed.

Anmong the other challenges to their convictions, Fields
conplained that the jury was unfairly prejudiced by the testinony
of a detective who confirnmed the testinony of a prosecution w tness
who sai d he had purchased marijuana fromFi el ds; Col kl ey conpl ai ned
of the adm ssion of testinony that Courts’ brother was killed, from
which the jury could infer that Col kley had been involved in his
nmurder. Col kl ey al so objected to the responses of a police w tness
to questions regardi ng whether ballistics evidence indicated that
a State’s wi tness had been the actual shooter and whet her gunpowder
resi due on one’s hand indicates that he has fired a gun. Col kil ey
finally asserted that, because there was no evi dence of appell ants’
actions prior to the shooting and thus no evidence that an
agreenent had been reached, the evidence in support of hi s
conviction for conspiracy was insufficient.

Hel d: Reversed and Remanded. The fact that the pedigree of
the note could not be established underm ned any opportunity of
appellants to make a record regarding their denial of the right to
be present at a critical stage in the proceedings and to provide
i nput into any response to the jury' s inquiry. Because the burden
is on the State to denonstrate that any error was harnm ess, the
failure to afford appellants any opportunity to be present during
any consi deration of the appropriate response or to postulate their
proposed response to the note constituted reversible error.

Al t hough, the principal reason for the del ay, i.e., per sonnel
and adm nistrative denmands on the prosecutor, were unacceptabl e,
because appellants were unable to establish that the delays were
purposeful, inpaired their ability to present a defense or that
they were otherwise prejudiced, they were not denied their
Constitutional right to a speedy trial.

-29-



The trial court did not abuse its discretion in denying
Fields’ notion for mstrial based on police officer’s testinony
t hat marijuana had been recovered fromFi el ds’ resi dence; testinony
regar di ng shooting death of victims brother was properly adm tted;
police officer’s testinony regardi ng guns used i n t he shooti ngs was
properly adnmitted; testinony of police officer regarding gunshot
residue was properly admtted; and evidence was sufficient to
sustai n convictions for conspiracy.

Darnell Fields v. State of Maryland, No. 751, Septenber Term 2005
and Clayton Damon Colkley v. State of Maryland, No. 753, Septenber
Term 2005, decided February 2, 2007. Opi nion by Davis, J.

* % *

CRIM NAL LAW — TERRITORIAL JURISDICTION - CRIMNAL LAW-CHAIN CF
CUSTODY

Facts: The appellant, Charnard Denon Jones, was convicted of
first-degree sexual offense, second-degree sexual offense, sodony,
and second-degree assault. The evidence at trial showed that the
vi cti mwas picked up outside of a bar in the Randall stown area of
Baltinmore County and, against her wll, placed in a car by
appel l ant and an acconplice. The acconplice drove the car while
the appellant stayed in the back seat with the victim The victim
was driven around, sonetinmes at high speeds, for four to five
hours. The appellant sexually assaulted the victimwhile she was
in the back seat of the car. Eventually, the appell ant dragged the
victimout of the car and left her in Leakin Park in Baltinore
Cty. The victimwas unable to see where she was while she was
bei ng driven around because she was forced to keep her head down.

On appeal, the appellant argued that the trial court erred in
not providing a jury instruction on territorial jurisdiction
because the victimcould not be sure that the crinmes occurred in
Maryl and. The appel | ant al so argued that the DNA evi dence |inking
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himto the crines was unreliable as a matter of |aw because there
were some gaps in the State’s chain of custody evidence.

Held: The trial court did not err in failing to give a jury
instruction on territorial jurisdiction. The appellant did not
preserve this issue for review because he did not request such an
i nstruction. Even if it had been preserved, however, the court
shoul d have denied the request for an instruction on territorial
jurisdiction because the evidence generated at trial did not raise
a genuine dispute about territorial jurisdiction. At nost, it
raised the nere possibility that the sexual assault could have
happened in a nearby state or in the District of Colunbia.
Evidence of a nere possibility that a crinme did not occur in
Maryland is not sufficient to create a genuine factual dispute
about territorial jurisdiction.

The trial court also did not err in holding that the evidence
was legally sufficient to establish a proper chain of custody of
the DNA evidence linking the appellant to the crine. Al t hough
there were sone gaps in the chain of custody evidence, the State
nmet the threshold showi ng of a reasonabl e probability that the DNA
evi dence had not changed in condition, so as to be unreliable, from
the tinme of collection to the time of testing and trial.

Jones v. State , No. 166, Septenber Term 2006, filed January 30,
2007. Opinion by Eyler, Deborah S., J.

* k%

JUVENI LE COURTS - RIGHT TO COUNSEL - WAI VER BY | NACTI ON - MD. CODE
ANN., CTS. & JUD. PROC. § 3-8A-20:;INRE: CHRISTOPHERT. ., 129 M.
APP. 28, 32, 36 (1999); THE FOLLON NG PROVI SI ONS MUST BE SATI SFI ED
BEFORE A JUVEN LE COURT CAN ACCEPT THE WAI VER OF COUNSEL AFTER A
PETI TI ON OR Cl TATI ON HAS BEEN FI LED W TH THE COURT UNDER § 3- 8A- 20
|F A CH LD INDI CATES A DESIRE TO WAI VE THE RI GHT TO THE ASSI STANCE
OF COUNSEL: THE COURT MAY NOT ACCEPT THE WAIVER UNLESS (1) THE
CHILDIS IN THE PRESENCE OF COUNSEL AND HAS CONSULTED WITH COUNSEL
(2) THE COURT DETERM NES THAT THE WAIVER IS KNOWING AND VOLUNTARY
IN DETERM NI NG WHETHER THE WAI VER |S KNOWN NG AND VOLUNTARY, THE
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COURT SHALL CONSI DER, AFTER APPROPRIATE QUESTIONING IN OPEN COURT
ANDON THE RECORD WHETHER THE CHI LD FULLY COVPREHENDS: (1) THE
NATURE OF THE ALLEGATI ONS AND THE PROCEEDI NGS, AND THE RANGE OF
ALLOMBLE DI SPOSITIONS (2) THAT COUNSEL NMAY BE OF ASSI STANCE I[N
DETERM NI NG AND PRESENTI NG ANY DEFENSES TO THE ALLEGATI ONS OF THE
PETI TI ON, OR OTHER M TI GATI NG Cl RCUMSTANCES, (3) THAT THE RIGHT TO
THE ASSI STANCE OF COUNSEL | N A DELI NQUENCY CASE, OR A CH LD | N NEED
OF SUPERVI SI ON CASE, | NCLUDES THE RI GHT TO THE PROMPT ASSI GNMENT OF
AN ATTORNEY, WTHOUT CHARGE TO THE CHILD IF THE CHLD 1S
FI NANCI ALLY UNABLE TO OBTAI N PRI VATE COUNSEL, (4) THAT EVEN | F THE
CH LD I NTENDS NOT TO CONTEST THE CHARGE OR PROCEEDI NG, COUNSEL IAY
BE OF SUBSTANTI AL ASSI STANCE | N DEVELOPI NG AND PRESENTI NG MATERI AL
THAT COULD AFFECT THE DI SPOSI TI ON, AND (5) THAT AMONG THE CHI LD S
RIGHTS AT ANY HEARING ARE THE RIGHT TO CALL WTNESSES ON THE
CH LD S BEHALF, THE RI GHT TO CONFRONT AND CROSS- EXAM NE W TNESSES,

THE RIGHT TO OBTAI N W TNESSES BY COVPULSORY PROCESS, AND THE RI GHT
TO REQUIRE PROOF OF ANY CHARGES; CIRCUIT COURT ERRED | N FI NDI NG
JUVENI LE WAIVED HS RIGHT TO COUNSEL BY I NACTION IN CASE | N VWHI CH
JUVENI LE APPEARED ON FI RST SCHEDULED HEARI NG DATE W THOUT COUNSEL
SI X WEEKS AFTER HE WAS SERVED W TH PETI TI ON; ERRONEOQUS FI NDI NG THAT
JUVENILE WAIVED HS RIGHT TO COUNSEL WAS NOT RENDERED MOOT BY THE
ENTRANCE OF ENTRY OF APPEARANCE OF PUBLIC DEFENDER VWHO HAD
FORTUI TOUSLY BEEN | N THE COURTROOM AND HAD NEVER SEEN, SPOKEN TO OR
CONSULTED WTH JUVENI LE UNTIL A FEW MOMENTS PRI OR TO THE TI ME THAT
THE ADJUDI CATI ON HEARI NG BEGAN.

Facts: Pursuant to a juvenile petition filed by the State
agai nst Shawn P. for second-degree assault, appellant was served
wi th a sutmmons on May 1, 2006 to appear for an adjudicatory hearing
on June 7, 2006. Notwi thstanding that it was appellant’s first
appear ance before the court, the juvenile court found that, because
he had not retained counsel, he had waived his right to counsel by
i nacti on. The public defender, who fortuitously happened to be in
the courtroom intervened and inplored the Court, to permit himto
consult with and advise appellant of his rights pursuant to Rule
11-106. Faced with the choice of allow ng appellant to proceed
unrepresented or entering his appearance, although unprepared, the
public defender entered his appearance and provided substandard
representation. Appellant was adj udi cat ed del i nquent and pl aced on
indefinite probation. Appel | ant appeal ed, asserting that the
juvenile court’s finding of wai ver of counsel by inaction failed to
conply with Maryl and Rul e 11-106 and whet her the court’s refusal to
neither grant a postponenent or permt appellant to confer with
counsel was an abuse of discretion, resulting in the denial of his
right to effective assistance of counsel.

Hel d: Reversed. Because the determnation of waiver by
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inaction did not conply with the dictates of Ml. Rule 11-106, it
was ineffective. The failure to conply with the Statute, coupled
with a refusal to allow counsel to consult with appellant, in
effect, proximately caused counsel to be ineffective. Because
counsel’s request for a continuance to prepare a defense was
deni ed, as was his request, in the alternative, to be afforded an
opportunity to consult with appellant, appellant was denied the
Si xth Anmendnent right to counsel, which includes the right of
counsel to elicit fromhis client a factual account, which wll
i nform counsel of how best to represent his client.

In Re: Shawn P. , No. 1059, Septenber Term 2006, deci ded February
5, 2007. Qpi ni on by Davis, J.

* k%

TORTS - WRONGFUL DEATH ACTI ON — APPLI CATI ON OF SUBSTANTI VE LAW CF
RECOVERY COF STATE I N WH CH WRONGFUL ACT OCCURRED — RI GHT TO RECOVER
FOR WRONGFUL DEATH 1S SUBSTANTI VE, NOT PROCEDURE, UNLI KE STANDI NG
TO SUE

Fact s: In the Crcuit Court for Prince George s County,
Candace Jackson, as next friend of N na Jones, and Prince Carnen
Jones, Sr. (M. Jones), brought a wongful death action against
Prince George’s County and three Prince Ceorge’s County police
of ficers over the shooting death of the decedent, Prince Carnen
Jones, Jr. Ms. Jackson was the decedent’s fiancée and is the
not her of his child, N na Jones. M. Jones was the decedent’s
father. Dr. Mbel S. Jones (“Dr. Jones”), the decedent’s nother
and the personal representative of his estate, filed a notion to
i ntervene pursuant to Ml. Rule 2-214, which was granted.

Evidence at trial only was sufficient to send to the jury a
cl ai m agai nst one officer, Corporal Jones, for acts that occurred
in Virginia. The jury awarded damages to Candace Jackson, as next
of friend of Nna Jones, to M. Jones, and to Dr. Jones.
Thereafter, the court struck the verdict in favor of Dr. Jones and
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M. Jones on the ground that they did not have a substantive right
of recovery for wongful death under the Virginia Wongful Death
Act. Dr. Jones appeal ed.

Hel d: The trial court properly struck the verdict in favor
of Dr. Jones. Under Maryland's Wongful Death Act, when the
wrongful act occurs in another state, the substantive |aw of the
that other state applies. Here, the wongful act by Corporal Jones
was commtted in Virginia, and therefore Virginia s Wongful Death
Act appli ed.

The right to recover damages for wongful death, unlike the
i ssue of standing to file a wongful death action, is a matter of
substantive law, not procedural |aw. Thus, Virginia’ s Wongfu
Death Act determned the permissible beneficiaries. Under the
Virginia Wongful Death Act, a parent of a decedent can recover
only if the decedent has no mnor child. Since the decedent here
had a mnor child, Dr. Jones did not have a substantive right of
recovery.

Jonesv.Jones , No. 2780, Septenber Term 2005, filed January 26,
2007. Opinion by Eyler, Deborah S., J.

* % %
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Maryl and dated February
23, 2007, the followi ng attorney has been di sbarred by consent from
the further practice of lawin this State:

JOHN CHRI STOPHER PASI ERB

*
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JUDICIAL APPOINTMENTS

On January 11, 2007 Governor Ehrlich announced t he appoi nt nent
of A.MICHAEL CHAPDELAINE to the G rcuit Court for Prince Ceorge’s
County. Judge Chapdel ai ne was sworn in on January 31, 2007 and
fills the vacancy created by the resignation of the Honorable
Steven |. Platt.

On January 11, 2007 Governor Ehrlich announced t he appoi nt nent
of GEORGE L.RUSSELL, Il tothe Crcuit Court for Baltinore City.
Judge Russell was sworn in on February 1, 2007 and fills the
vacancy created by the retirenment of the Honorable Cdifton J.
Gor dy.

On January 11, 2007 Governor Ehrlich announced t he appoi nt nent
of PAMELA JANICE WHITE to the GCircuit Court for Baltinore City.
Judge White was sworn in on February 8, 2007 and fills the vacancy
created by the retirenent of the Honorable Joseph P. MCurdy, Jr.

*
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