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COURT OF APPEALS

ADMINISTRATIVE LAW AND PROCEDURE — HEARINGS AND ADJUDICATIONS —
DRIVER'S LICENSE SUSPENSIONS

ADMINISTRATIVE LAW AND PROCEDURE — JUDICIAL REVIEW

Facts : Respond ent’ s driver’s license was suspended after he
refused to take an alcohol concentration test following a traffic
stop for speeding. Respondent challen ged that suspension before
the Office of Administrative hearin gs. The Administrative Law
Judge found that respondent violat ed 816 -205.1 of the
Transportation Article and ordered respondentto participate inthe
Ignition Interlock Program for a period of eighteen months.
Respondent filed a petition for judicial review in the Circuit
Court for Montgomery County. The Circuit Court vacated the
Administrative Law Judg e’s decision, finding that the ruling was
based on incompetent evidence. The Court of Appeals granted the
Motor Vehicle Administration’s petition for a writ of certiorari.
MVA v. Shepard , 396 Md. 9, 912 A.2d 646 (2006).

Held : Reversed. The Court of Appeals held that the
Administrative Law Judge ’'s d ecision was supported by substantial
evidence to show that the officer possessed reasonable grounds to
req uest an alcohol concentration test under 816-205.1 of t he
Transportation Article. Acourtreviews anadministrative agency’s
decision under the substantial evidence test, and where the
Adminis trativ e Law Judge found that respondent had an odor of
alcohol  on his breath as well as watery and bloodshot eyes,

r espondent admitted using alcohol earlier in the even ing ,
respondent was driving at an excessive speed over 132 miles per
hour, and respondent performed poorly on field sobrie ty t ests,

there was more than sufficient evidence to support that ruling.

The Court of Ap peal s rejected respondent’s contentions that
the term “reasonable grounds,” as found in 8 16-205.1, requires an
officer to either possess probable cause to believe a driver is

intoxicated or show that the d river is intoxicated by a
preponderance  of the evidence prior to requesting an alc ohol
concentration test. Noting that 8§ 16-205.1 requires only a

detention  and not an arrest in order to request testing, the Court
held that the “reasonable grounds” requir ed for an officer to
request that alicensee submitto alcohol concentration testing is

equivalent to “reasonable articulable suspicion.”



Motor Vehicle Administrationv. Scott H. Shepard, No0.88, September
Term, 2006, filed May 15, 2007. Opinion by Raker, J.

*k%k

ATTORNEY DISCIPLINE — INTOLERABLE CONDUCT OF AN ATTORNEY

Facts : The Attorney Grievance Commission of Maryland
(“Petitioner”), byBar Counselacting pursuant to Maryland Rule 16-
751, filed a Petition For Disciplinary or Remedial Action in the
Court  of Appeals against Daniel Q. Mahone (“Respondent”).
Petitioner charged that Respondent violated Rule 8.4(d)
(misconduct)  ofthe Maryland Rules of Professional Conduct (“MRPC”)
in his representation of clients in three cases that were pending
in the Circuit Court for Washington County. Respondent defended
his actions, claiming mitigating circumstances.

During the hearing inthe Circuit Courtfor Montgomery county,
the hearing judge pointed out that he listened to the recording of
the September2,2005, hearing before Judge Beachley and concluded,
contrary to Respondent’s assertions, that the record of tha t
hearing demonstrated that Respondent “repeatedly interrupted Judge
Beachley and op posi ng counsel and pursued a pattern of

disrespectful behavior to the be nch.” In addition, the hearing
court specifi cally found “no mitigation to support Respondent’s
conduct.” This is consistent with the hearing court’s ot her

findings as to the case involving Judge Wright. According to the
hearing judge, “Respondent’s blatant interruption of Judge Wright

was an overt an d p ublic display of disdain for the Court and
constituted disrespect for the administration of justice.”

We agree with the hearing judge’s conclusions of law that
Respondent violated MRPC 8.4(d). Not only did Respondent violate
the rules of professional responsi bi lity, his behavior, which
amounted to a patte rn of disrupting the court proceedings and
culminating  in walking out while the trial judge rendered his oral
opinion from the bench, constituted a direct contempt of court.



As to Respondent’s theory of mitigation, based upon an
“Equitable Grounds Defense,” the allegation tha t the trial judge
“goaded” Respondent or that the complaint filed against him was in
retaliation, are not sufficient mitigating factors.

Held : The appropriate sanction in this case is a reprimand.
Petitioner recommends that we impose a suspension “to send a clear
messag e to the Bar that deliberately disruptive conduct by
attorneys  incourtcannotbe tolerated.” We can send that message,
in the pre sent case, without disrupting Respondent’s practice of
law.

Fortunately, in this case, Respondent’s clients were not
prejudiced  as a result of his misconduct. There is no record of
any prior disciplinary proceedings file d against Respondent, and
after p ressing him as to the impropriety of his conduct by thi s

Court during oral argument, Respondent should understand from the
tenor of that proceeding, as confirmed by this opinion, that his
conduct is sanctionable and if repeated could result in a more
severe sanction.

Even thoughwe view counsel’s conduct as constituting a direct
contempt of court, we do not hold that every contempt of court
committed by an attorney warrants the sanction of suspension from
the practice of law or disbarment.

Attorney  Grievance Commission v. Mahone , Misc . D ocket AG No. 7,
September Term 2006, filed April 10, 2007, Opinion by Greene, J.

*kk

CONSTITUTIONAL LAW — INTERPRETATION — EQ UAL RIGHTS AMENDMENT -
PARENTAGE

Facts: The appellant, an unmarried male, initiated a medical
pr ocedure known as in_ vitro fertilization, with his sperm bein g
used to fertilize eggs from an egg donor. The procedure resulted
in two fertilized eggs. The putative appellee in this case is the
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womanwith whom the appellant contracted to act as a carrier for
any embryo that might be created as a result of his fertilization
efforts  sothatthey might gestate inawomb. Fertilized eggs were
implanted in the appellee and she delivered twin children. The
medical recordsdepartmentofthe hospital reportedthe gestational

carrier  as the “mother” of th e child, submitting the information
regarding  the births to the Maryland Division of Vital Records
(MDVR), who would issue the birth certificates. Nei ther the

appellee nor th e appellant, however, wanted the gestational
carrier's name to be listed on the birth certificate.

The appellee joined the appellant’'s pe titi  on to the Circuit
Court for Montgomery County, askingittoissue an “accurate” birth
certificate, l.e., one thatdid notlistthe gestational carrier as
the children’s mother. In the petition, they asked the court to
declare that the appellant was the father of the children, and
authorize  the hospital to report only the name of the father to the
MDVR. The trial court rejected the petition, noting that no
Maryland case law existed that would give a trial court the power
to remove the mother’s name from a birth certificate. Second, it
noted that removing the name of the surrogate from the birth
certificate would be inconsistent with the “best interests of the
child” standard. The Court of Appeals, on its own motion, granted
certiorari.

Held: Reversed. Case was remanded to the Circuit Court for
Montgomery County for proceedings consistent with the opinion.
Law already exists that would allow a court of competent
jurisdiction toissue anorder authorizing a birth certificate that
does not list the mother’s name. Because Maryland’'s Equal Rights
Amendment forbids the granting of more rights to one sex over the
other, the paternity statutes in Maryland must be construed to
apply equally to both males and females, to give females an equal
opportunity and process to deny parentage. In addition, the “best
interests of the child” standard is typically applied when there is
a dispute as to a parent’s fitness to be a parent, which does not
exist in this case.

In re: Roberto d.B , No. 110, September Term 2002. Filed May 16,
2007. Opinion by Bell, C.J.
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CONTRACTS BREACH OF CONTRACT - JUDGMENT - GROUNDS FOR SUMMARY
JUDGMENT - DISPUTE AS TO MATERIAL FACT

Facts : Elba Hildebrant, respondent, was among the candidates
that took a standardized test administered by Educational Testing

Service (“ETS”), petiti oner , on September 11, 2004 at Montgomery
College in Rockville, Maryland. Dana Baker, a professor at

Montgomery College, administered the test and monitored the roomon
behalf of ETS. Before taking the test, Hildebrant agreed, by

signing an acknowledgment, to the testing rules and procedures set
forth in ETS’s published “Information and Registration Bulletin.”

After the test was admini ster ed, Baker submitted a “Supervisor’s

Ir regula rity Report” to ETS. The report cited Hildebrant for

misconduct — not stopping work when time was called — during two of

the testing sessions. ETS later canceled Hildebrant's test scores

based on this reported misconduct.

Hildebrant filed a compla int in the Circuit Court for
Montgomery County, alleging breach o f contract and negligence
against ETS a nd alleging malicious defamation by Baker. The
Circuit  Court for Montgomery County granted summary judgmentasto
the breach of contract count and dismissed the def amatio n and

negligence counts.

Hildebrant noted a timely appeal to the Court of Special
Appeals on the breach of contract claim. Before th e Court o f
Special Appeals, Hildebrant argued that, in deciding whether to
cancel the test scores, ETS must exercise its discretion in good
faith  because there exists an implied covenant in ev ery co ntract
that each of the parties thereto will act in good faith and deal
fairly with the others. Hildebrant maintained that an issue of
material  factexisted asto whether ETS canceled the test scores in
good faith. Hildebrant argued that Baker knowingly made a false
report and that ETS is bound by the knowledge of its agents; thus,

ETSdid not act in good faith by relying on a false report when it
decided to cancel Hildebrant's test scores. ETS did not dispute

Hildebrant’'s position that it must act in good faith, but argued

that Baker's knowledge could not be imputed to ETS because the

“Information and Registration Bulletin” expressly reserves toETS,
not to test administrators, the judgment of whether to cancel a

test score for misconduct.

The Court of Special Appeals analyzed the law of principal and

agent and held that it was proper to impute Baker's knowl edge to
ETS. Hildebrant v. Educational Testing , 171 Md. App. 23, 34, 908

A.2d 657, 663 (2006). The intermediate appellate court held also

that summary judgment was granted improperly because there wa s a
dispute  of material fact. Id. at 37-38, 908 A.2d at  665.
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Accordingly, the Cou rt of Special Appeals reversed the entry of

summary judgment on the breach of contract claim and remanded for

further proceedings. Id. ETS filed a petition for writ of

certiorari, which the Court of Appeals granted. Educational
Testing v. Hildebrant , 396 Md. 11, 912 A.2d 648 (2006).

Held : Reversed. Hildebrant did not present a genuine dispute
of material fact as to whether ETS breached its contract with
Hildebrant  because it failed to act in good faith when it canceled
her testscores. Even assuming arguendo that Baker’s knowledge is
imputable to ET S, Hildebrant did not establish by any evidence,
under oath, that Baker acted in bad faith. Consequently, she made
no showing that E TS f ailed to act in good faith. Hildebrant’s
affidavit that presents a general, conclusory denial of misconduct
is not sufficient to establish a genuine dispute of material fact
as to whether a testing proctor acted in bad faith. Assertions of
material fact must be supported, in accordance with Maryland Rule
2-501(b), by affidavit, discovery response, transcript of
testimony, or other statement under oat h th at demonstrates the
dispute of material fact.

Educational  Testing Service v. Elba Hildebrant , No. 115, September
Term, 2006, filed May 10, 2007. Opinion by Raker, J.

*k*

CRIMINAL LAW - INDECENT EXPOSURE - PUBLIC ELEMENT

Facts : On July 1, 2005, Brandon James and his fifteen-year-

old sister, Jennifer James, v isited their neighbor Bridgette
Penfield in her home in Germantown, M ary land. Another neighbor
also was visiting at the time, Petitioner, Gerald Eugene Wisneski.
About twenty minutes into their visit, Wisneski asked Jennifer if

she “was on her period,” stood up, an d e xposed his penis and
testicles to her, shakin g t hem and repeating the question of
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whether “she was on her period.” Jennifer immediately turned her
head away while Wisneski, who after clothing himself, began
grabbing his genitals from outside of his shorts and shaking them

in Jennifer’s direction. Catching sight of Wisneski's actions,
Brandon became enraged and challenged Wisneski to fisticuffs.

After a jury trial, Wisneski was found guilty of common law
indecent  exposure, as well as various handgun charges, and was
sentenced to five years of inc arceration for the various handgun
charges, in addition to six months, to run consecutively to the
five years, for the crime of indecent exposure.

Wisneski noted a timely appeal to the Court of Special
Appeals, which affirmed his conviction for indecent exposure in a
reported opinion, concluding that Wisneski had exposed himself in
the home of a third party, in daylight, while in a room that had a
large window pane. The intermediate appellate court determined
that, although there was insufficient evidence for the jury to
determ ine whether Wisneski was visible to passers-by outside the
window, his conductstillamounted toindecentexposure because, as
a guestin a private home, he had exposed himself intentionally, as
opposed to inadvertently, to three persons who were not members of
his family or household, without their permission or consent, inan
area of the house not reg arded as private, such as a bathroom,
thereby constituting an exposure in a “public place.”

Wisneski  petitioned the Court of Appeals for writ of
certiorari, arguing that there was insufficient evidence at trial
to establish that his exposure, which occurred in the living room
of his neighbor's home and in the presence of three other
individuals, occurred in a “public place.”

Held : Affirmed. The Court of Appeals determined that the

commonlaw offense of indecentexposure requires awilful exposure,
observed by one or more “casual’ observers, those who did not

expect, plan or foresee the exposure, and who were offended by it.
The Courtfurther determinedthatthere was sufficient testimony at

trial  establishing that Wisneski’s exposure took place in front of

two casual observers who clearly were offended by it and therefore
affirmed his conviction.

Gerald Eugene Wisneski v. State of Maryland , No. 76, September
Term, 2006. Opinion by Battaglia, J., filed April 18, 2007.
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CRIMINAL LAW — RIGHT TO COUNSEL — EFFECTIVE ASSISTANCE — CONFLICT
OFINTEREST —WHEN A CRIMINAL DEFENDANT AND THE INDIVIDUAL WHO THE
DEFENDANT CONTENDS ACTUALLY COMMITTED THE CRIME ARE BOTH
REPRESENTEBY ATTORMYS FROM THE SAME DISTRICT OFFICE OF THE
PUBLICDEFENDER,A CONFLICT OF INTEREST EXISTS. THE ADMINISTRATIVE
JUDGEERRS [F THE ATTORNEY REQUESTS A CONTINUANCE TO CURE THE
CONFLICT AND THE JUDGE DENIES THE REQUEST.

Facts : In June 2003, two masked men broke into t he home o f
Alidad Chacon, with the intent to steal marijuana that he had been
selling. Chacon’s nephew saw the intruders and chased after one of
the men, restrained him, and removed his mask. At trial, Chacon’s
nephew identified this man as Petitioner, Juwaughn Duvall. After
the incident, Chacon and his aunt went to the police to report the
incident. Chacon’s aunt identified one of the masked men as
Duvall, explaining that she had met him on a previous occasion at
a nightclub. Chacon told the police that this incident was not the
first  time that someone had stol en drugs from him. He explained
that one of hisacquaintances, Adam Muse, had stolen marijuana from
his house on a prior occasion.

Duvall was subsequently arres ted and charged. He was
represented by an attorney from the Montgomery County Office of the
Public Defender. Hiscounsel'stheory attrial was that Duvall was
not the man who broke into Chacon’s home, but that Muse was that
man. Muse fit the description that Chacon’s nephew had given to
the police, and Muse had broken into Chacon’s home to steal
marijuana on a prior occasion. Duvall argued that he was not at
the sceneof thecrimeandthatitwas acase of mistaken identity.
Duvall's  attorney later learned that Muse was being represented by
one of her colleagues atthe Montgomery County Office of the Public
Defender, in a pending robbery case. She subsequently filed a
motion for a continuance with th e cou rt, more than two months in
advance of the 180 day Hicks deadline. The administrative judge
denied the written motion. Defense counsel renewed her motion on
the scheduledtrial date. Atthe hearing before the administrative
judge on the date of trial, defense counsel explained that she
filed the motion for a continuance for the purpose of secu rng a
panel attorney  because she could not effectively represent Duvall,
as she was laboring under a conflict of interest. She reiterated
that she had conflicting duties of loyalty - a duty to Duvall, but
also a duty to Muse because her office was representing him. The
administrat  ive | udge denied the motion, explaining that Muse’s
attorney  could file a motion for a co ntinuance if there was a
conflict.

The trial proceeded and Duvall was convicted of first degree
burglary, Cco nspiracy to commit first degree burglary, attempted
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robbery with a dange rou s and deadly weapon, and first degree
assault.

Duvall filed a timely appeal to the Court of Special Appeals.
The intermediate appellate court affirmed the judgment. Duvall
filed a petition for writ of certiorari, which this Court granted.

Held : Reversed. Case remanded to the Circuit Court for a new

trial. This Court concluded that a conflict of interest existed
and, therefore, that the administrative judge erred, as a mater of
law, when she denied defense counsel’s motion for a continuance.

The Court explained that the Sixth Amendment to the U.S.

Constitution and Article 21 of the Maryland Declaration of Rights

guarantees to any criminal defendant the right to hav e effective
assistance of counsel free from conflicts of interest. The Court

examined defense counsel’s situation and acknowledged that as a

result of defense counsel’s conflicting duties of loyalty, she was

not able to interview Muse or speak to Muse’s attorney and,

furthermore, if she gained information about Muse’s role in the
robbery at issue, she would not be able to inform the police or

elicit the information at trial. The Court determined that an

actual conflict of interest existed and that, as a result, the

administrative judge erred in failing to allow time for the

District Public Defender to panel the case to another attorney and

in fa iling to determine whether Duvall waived the conflict of

interest before allowing defense co unsel to continue her
representation. The administrative judge had two months in which

to continue the ¢ ase before the Hicks deadline and, if the trial

could not commence within Hicks , good cause existed for the judge

to go beyond Hicks .

Duvall v. State , No. 77, September Term 2006, filed May 15, 2007.
Opinion by Greene, J.

*kk

CRIMINAL LAW - VOIR DIRE — EXAMINATION OF JURORS

-11-



Facts : Appellant, David Stewart, was indicted by the Grand
Jury for Prince George’'s County on charges of child abuse and
second, third, and fourth degree sexual offense. He was convicted
of child abuse and second and third degre e sexual offense.
Appellant  noted a timely appeal to the Court of Special Appeals,
arguing that the trial court abused its discretion in failing to
ask the venire panel certain questions he had requested during voir
dire. The Court of Appeals granted certiorari on its own
initiative prior to decision by the intermediate appellate court.
Stewart v. State , 396 Md. 9, 912 A.2d 646 (2006).

Held : Affirmed. The Court of Appeals found that the trial
court did not abuse its discretion in declining to ask the
guestions submitted by defense counsel. The trial court possesses
wide discretion in conducting voir dire, and on appeal, its rulings
will  not be d isturbed absent abuse of discretion. A trial court
need not ask speculative, inquisitorial, catechizing, “fishing,”
“open-ended,” sentencing related, or law based questions.
Appellants requested voir dire all fell into the above categories
and were therefore not required to be asked. None of appellant’s
requested questionsthatthe trial judge refused to ask fell within
the mandatory areas of voir dire inquiry the Court of Appeals and
United States Supreme Court have previously identifie d. No ne of
the questions were reasonably likely to reveal c ause for
disqualification.

The trial court was not required to askwhetherawitness will
be emotional during testimony. Questions regarding whether a
prospecti ve jur or would find it difficult to judge a witness’
credibility for honesty also do no t supp ort challenge for cause.
A trial court is not required to ask whether a juror would give
greater weight to the arguments of a prosecutor than to those of
defense counsel because suc h a n inquiry does not involve the
juror's  role asfactfinder. Avoirdire question regarding whether
a juror feels “the presumption of innocence or burden of proof
should be higher or lower . .. [in] acase involving child sexual
abuse” is inappropriate on its face because it is a vague inquiry
as to an unstated burden of proof and a reference to the
presumption of innocence, which can never be higher or lower.

Most significantly, the Court of Appeals noted that while the
trial  judge did not abuse his discreti on in declining to ask the
proposed voir dire questions in this case, it is sound practice,
and one trial judges should follow, to ask prospective jurors, when
asked todoso , whetherthe fact that the defendantis charged with
a particular crime would affect their ability to be fair and
impartial in the case or whether they have such strong feelings
about the crime charged that they could not be fair and impatrtial
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and decide the case based solely on the evidence presented.

David Stewart v. State of Maryland , No. 81, September Term, 2006,
filed May 11, 2007. Opinion by Raker, J.

*k%k

EDUCATION - PUBLIC CHARTER SCHOOLS - SECTION 9-106 (B) WAIVERS

Facts : In 2005, Midtown Academy and Patterson Park Public
Charter  School, Inc., in addition to eight other Baltimore City
public charter schools, submitted applications to the State Board
of Education for waivers of various provisions of both local and
State  educational requirements. All ten of the scho ols
applications requested waivers of Sections 9-108 (a) of the
Education Article, which providesthatall charter schoolemployees
are public school employees with the ri ght to  be collectively
represented  and the right to all of the benefits deriving from any
existing collective bargaining agreements.

The State Board voted in a closed, executive session, on all
of the public charter schoolwaiver applications, generally denying
all but a limited number of the requests. In its opinions, the
State Board granted the requested waivers regarding Section 9-102
(3), which requires that all charter schools be open to all
students on aspace-available basis, under certain conditions, and
with regard to all ten applications for waivers of Sections 9-108
(a), the State Board concluded that:

[w]ith the exception of positions not
currently  offered by the Baltimore City Public
School System such as that of a Kkarate
teacher, all employees of [the public charter
school] are public school employees subject to
applicable collective bargaining provisions
unless  modifications are negotiated under
Educ. § 9-108 (b).
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The Unions filed a Petition for Judicial Review of the State
Board’'s rulings in the Circuit Court for Baltimore City on the
grounds that, althoughthey were entitled under Maryland Rule 7-202
(c) to participate in the waiver proceedings, they were not given
notice  of the administrative hearings concerning the wai ver
requests. The Baltimor e City Board of School Commissioners also
filed petitions for judicial review on the grounds that the State’s
Board improperly exercised original jurisdiction over the
applications because Section 9-1 06 (b) provides that the State
Board may only consider waiver requests on “appeal,” and that the
appeal process, governed by COMAR 13A.01.05.01, etseq. ,envisions
appeals to the State Board f rom w aiver decisions first made by a
county board of education or the Baltimore City Board of School
Commissioners.

Midt own Academy filed a petition for judicial review of th e
State Board’'s denial of several of th eir  requested waivers
asserting that the Board erroneously denied its requested waivers
of Sections 4-103 (a) and 6-201, prov isions  which require the
Superintendent of the City Board to nominate for app ointme nt all
principals, teachers and clerical personnel of the charter school.

Patterson Park also filed motions to intervene in both the Unions’
and the City Board'’s actions for judicial review.

All  of the petitions for judicial review were consolidated
pursuant to a motion filed by the Unions.

A hearing on the petitions was held in the Circuit Court for
Baltimore City, and the Court subsequently issued a written order
reversing the State Board’s grant of waivers pertaining to Section
9-108 (a), determiningthatthe Unions, as necessary partiesto the
proceedings, were improperly denied their right to intervene, and
that public charter school waivers could be granted for provisions
founds in Title 9. The court further affirmed all of the State
Board’s decisions with regard to all other requested waivers,
denied the  cross-petition of KIPP, Crossroads Academy, Midtown
Academy, and Southwest Charter School, and remanded the case to the
State Board of Education for further proceedings consisten twi th
its decision.

Patterson Park and Midtown noted timely appeals to the Court

of Special Appeals, to which the Union s and the City Board filed
cross-appeals. This  Court granted a writ of certiorari on its own
initiative prior to any proceedings in the intermediate appellate

court.

Held : Vacated andremanded to the Circuit Court for Baltimore
City. The Court of Appeals determined that, based upon the clear
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language of Section 9-106 of the Education Article, the State Board

may only grant waivers of provisions applying to all  public
schools, andnotthose specificto just public charter schools, and
therefore  Title 9's provisions w ere not subject to waiver under

Section 9-106 (b). The Court further concluded that, because local

boards of education have no authority to waive State laws and

regulations, theyhad nojurisdictionover Section 9-106 (b) waiver
applications implicating State laws or regulations, over which the
State Board has original jurisdiction. The Court also held that

the Unions, as the exclusive representative of Baltimore City

school employees, had a statutory and fiduciary duty to represent

the Baltimore City public school employees in the waive

proceedings, and thus the State Board erred by not giving the
Unions proper notice or opportunity to be heard in the waiver
proceedings. The Court further conclu ded that the State Board’s

decision  denying waivers requested by Midtown Academy under

Sections 4-103 (a) and 6-201 was within its authority and was not

inconsistent with law. The Court, therefore, vacated the Circuit

Court’s  rulingand remanded the case for further proceedings before
the State Board of Education consistent with its holding.

Patterson Park Public Charter School, Inc. v. The Baltimore
Teachers Union, American Federation of Teachers Local 340, AFL-CIO,

ET AL. , No. 99, September Term, 2006. Opini on by Battaglia, J.,
filed May 11, 2007.

*kk

INSURANCE - AUTO INSURANCE COVERAGE — CHILDREN OVER 18 NOT

RESIDING WITH PARENTS

Facts : Petitioner Richard Mundey, Jr.,age?1, was a passenger
in a motor vehicle driven by his friend, Amber Burgess. As a
result of Burgess’ negligent operation of the automobile, a

collision occurred and Mundey suffered serious phys ical injuries
which exceeded $20,000.00, the maximum amount of liability coverage

on the vehicle in whic h he was a passenger. At the time of
collision, Mundey was te  nporarily residing at his grandmother’s
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home and was not permitted to live in the home of his parents. He
sought a declaration in the Circuit Court for Princ e George’s
County that his damages were covered under his parents’ insurance

policy with  Respondent Erie Insurance Group as to the
underinsured/uninsured motorist endorsement. The parties entered

into a stipulation as t o the facts regarding Mundey’s residence,

and the Circuit Court ruled in favor of Erie, finding that Mundey

was not entitled to coverage in light of his living arrangements.

To determine  whether Mundey was entitled to collect under the
uninsured motorist provision of his parents’ automobile liability
insurance  policy, the Court of Appeals stated that it had to

interpret Md. Code 819-509 of the Insur ance Article, the
underinsured/underinsured motoristendorsement,andthedefinitions
of “relative” and “resident,” while conforming tothe principles of

statutory construction. The Court noted that there were three
classes of a persons’ ability to recover under the Maryland

Uninsured Motorist Endorsement. The Court found that th IS case
only concerned “clause 1 insureds,” which involved members of the

insured’s  household. The term “insured” meant covered or coverage

at the time of the accident, and that 819-509 required automobile

liability insurance contracts to provide uninsured motorist

coverage, ata minimum, to the named insured as well as any family
members who resided with the named insured.

Held : Affirmed. The Court found that the term “resident” in
Erie's  policy did not conflic t wi th Maryland’'s Motor Vehicle
Insurance law and held that under the totality of the circumstances
test enunciated in Forbes v. Harleysville Mut. Ins. Co. , 322 Md.
689, Mundey was not considered a resident of his parents’ home
under the policy. The Co urt found temporary absence from a
household does not alone exclude a person from coverage, but that
the facts specific to this case determined that Mundey was not
entitled to coverage under his parents’ policy.

Mundey v. Erie Insurance Group, et al. , No. 28, September Term,
2006, filed January 16, 2007, Opinion by Greene, J.

*kk
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INSURANCE — EMPLOYEE EXCLUSION

Facts : Petitioner Taylor F. Wilson suffered serious injuries
as a result of an auto collision that occurred while he was a
front-seat passenger in a vehi cle driven by Daniel Richard

McFarland.  Both Wilson and McFarland were acting within the scope

of their employment with Allegheny Industries, Inc. Wilson filed

a Complaint for Declaratory Judgment against McFarland, Nationwide
Mutual Insurance Company, and his employer, Allegheny, in the
Circuit  Courtfor Carroll County. Wilson requested that the rights

and liabilities of the parties with respect to the bodily injuries

in the collisionbe declared under a Nationwide business automobile
insurance policy issued to Allegheny. Wilson sought a declaration

that the fellow employee exclusion in Nationwide’s policy was
invalid. Wilson filed a motion for summary judgment declaring that

the fellow employe e excl wusion was invalid and the trial court
granted it. Nationwide appealed to the Court of Special Appeals,

which reversed the ruling of the Circuit Court. Wilson filed a

petition  forwrit of certiorariin this Court, and Nationwide filed

a cross-petition for certiorari. Both petitions were granted.

An exclusion clause could be held invalid if it was contrary
to public policy as expressed in Maryland’s compulsory automobile
liability law. Although the Genera | Assembly did not explicitly
mention itinits enactment of §19-504 of the Insurance  Articleand
Title 17 ofthe Transportation Article, an exclusion canbe avalid
and enforceable contractual prov isio n as to coverage above the
minimum statutory aut onobile liability insurance amount. The
Wilson case is distinguished from Larimore v. Am. Ins. Co. , 314
Md. 617 (1989) which that held a fellow employee exclusion in a
motor vehicle insurance policy was invalid because it excluded all
coverage.

Held : Affirmed. The Court held that in this case, the fellow
employee exclusion provisi on wa s in compliance with Maryland’s
compulsor y au tomobile insurance law and not contrary to public
policy. The policies in this case only excluded coverage beyond
the mandatory minimum cov erag e, and, unlike the exclusion in
Larimore, did not exclude all coverage. The Court held that
Al leg heny and Nationwide did not contract away the rights of
Allegheny’s  employees, and that the fellow employee exclusion isa
valid and enforceable contractual pr ovis ion as it relates to
coverage abovethe minimum statutory liability limits of Maryland’s
compulsory automobile insurance law.

Taylor F. Wilson v. Nationw ide Mu tual Insurance Company, No. 22,
September Term, 2006, filed November 14, 2006, Opinion by Greene,
Jr. il
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REAL PROPERTY - RESTRICTIVE COVENANTS - THE STAN DARD FOR
DETERMININGIF A RESTRICTIVE COVENANT REMAINS VALID IS WHETHER,
AFTER THE PASSAGE OF A REASONABLE AMOUN OF TIME, A CHANGE IN
CIRCUMSTANCESHAS OCCURRED, SINCE THE COVENANTS' EXECUTION,
RENDERING THE PURPOSE OF THE COVENANT OBSOLETE.

REAL PROPERTY - RESTRICTIVE COVENANTS - WAIVER - THE ASSERTING
PARTY BEARS THE BURDEN OF PROVING WAIVER BY ACQUIESCENCE DEFENSE.

ZONING-A MUNICIPALITY WITHOUT ZONING AUTHORITY DOES NOT ENGAGE IN
ILLEGAL CONTRACT ZONING WHEN IT ASSERTS LIMITATIONS ON THE USE OF
LAND BASED ON A RESTRICTIVE COVENANT IT HAS THE RIGHT TO ENFORCE.

CIVIL PROCEDURE - FAILURE TO JOIN NECESSARY PARTIES - THE NON-
JOINDER OF AN ASSERTEDLY NECESSARY PARTY MAY BE EXCUSED WHEN THAT
PARTYFAILSTO JOIN THELITIGATIONAS APARTY DESPITE ITS KNOWLEDGE
OFTHE LAWSUITPOTENTIALLY AFFECTING ITSINTERESTS,VERIFIED BYTHE
FACT THAT THE PARTY TESTIFIES AT TRIAL.

Facts : Approximatelytwenty yearsago, the corporate limits of
the City of Bowie (“the City”) were expanded as a result of the
annexation  of a 466-acre parcel of property (“t he P roperty”)
located inthe northeast quadrant of the intersection of U.S. Route
50 and Maryland Route 3/U.S. Route 301 in Prince George’s County.
The annexation process was initiated in 1985 by the application of
the then-owners of the Property, Carley Capital Gro up and the
University of Maryland Foundation, Inc. (“the Developers”). An
Annexation  Agr eement was executed on 19 August 1985 between the
Developers and the City, which, among other things, obligated the
Developers to “develop,” and the City to “fully supp ort[] the
development” of, the Property as “a science and technology,
research and office park.” The Agreementreferred generally to the
Developers’  “current intention” to “improve the Property and to
sell  portions thereof for mixed use commercial development...to
be known as the ‘University of Maryland Science and Technology
Center’ (although the [Developers] may change such name as it from
time to time deems appropriate) . . . .” Incorporated into the
Agreement was a Declaration of Covenants executed between the
Developers and the City, establishing a list of 14 permitted uses
for the Property.

Ownership of the Property changed hands several times until,
around 2000, MIE, Inc. (“MIE”) and its related entities purchased
the Property and began developing part of it with 150,000 square

feet of “flex-space” buildings to accommodate various tenants. In
2001, MIE leased a portion of this space to C&C Dance Studio (“the
Dance Studio”), a use which the City contended was in violation of

the Covenants. MIE countered that the City previously approved of
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the Dance Studio’'s tenancy, but reneged on that approval in
retribution for MIE’s refusal to construct a large, multi-story

office  building on the Prop erty requested by the City. The City

commencedthis litigation to preventthe Dance Studio’s further
of its leased space.

The City filed a complaint in the Circuit Court for Prince
George’s County seeking a declaration that the Dance Studio’s use
was in violation of the Agreement and Covenants and further
requesting a permanent injunction against the continued operation
of the Dance Studio. MIE filed a counterclaim seeking to have the
Covenants and portions of the Agreement declared invalid
unenforceable. Relying  onthe City’s expertwitnesses, the
Court determined ultimately that the Covenants were valid and
enforceable against MIE because there had been “no radical change

use

and
Circuit

to the character of the neighborhood [of the Prope rty] so as to

defeat the purpose [| embodied in the Covenants and the Annexation

Agreement.” The Circuit Court, again persuaded by expert
testim ony, a Iso concluded that MIE had violated the Covenants by

permitting the Dance Studio to use and occupy leased space on the

Property, ause prohibited by the Covenants. Accordingly, because

the City had not waived its right to enforce the instruments, the
Circuit  Court enjoined MIE from permitting the Dance Studio to use
and occupy any space on the Property.

MIE filed a timely appeal to the Court of Special Appeals. It
raised five questions for review, alleging primarily that the

Circuit  Courterred by finding the Covenants valid and enforceable.

In an unreported opinion, the intermediate appellate court
overturned  the Circuit Court’'s judgment that the Covenants were
valid andenforceable. The Courtof Special Appeals concluded that

the continuing vitality of a restrictive covenant is determined by

the * reasonable probability th at the parties will be able to

achieve the goals of the Covenants within a reasonable period of
time.” Because the Circuit Court incorrectly “emphasized the

theoretical possibility " of fulfilling the Covenants’ purpose,

remand was necessary. The intermediate appellate court, however,

disposed of the secondary issues rais ed b y MIE in favor of the

City, such as the City’s failure to join the Dance Studio as a
named defendant, waiver of the Covenants’ enforcement, and an
argument that the Covenant was a form of illegal contract zoning.

The Court of Appeals granted cross-petitions for writ of
ce rtiorari to review all of the issues decided by the Court
Special Appeals. 394 Md. 478, 906 A.2d 942 (2006).

Held: Rever sed. The Court of Appeals reiterated that

restrictive covenants on land are a valid contractual device, the
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purpose of which is often the key to determining their continuing

vitality. The Court examined the language of the Covenants and

ascertained that, contrary to MIE’s assertion, the purpose of the

Covenants was to foster the development of a technology park, but

not necessarily one with the backing of the University of Maryland

or some other research university. With this purpose in mind, the

Court set out to determine whether the Covenants were still valid

in light of the standard of a “radical change in the neighborhood

causing therestrictionsto outlive their usefulness.” ChevyChase
Village v.Jaggers ,275 Md. 309, 316,275A.2d 167,171 (1971). In

applying the sta ndard, the Court noted that “the question of

validity is a combination of a reasonable period of elapsed time

and frustration of purpose in light of changed circumstances,” with
the caveat that each passing year does not erode necessarily the

validity of a restrictive covenant. Because no radical change had

occurred in the 22 years since the Covenants were executed, their

continuing vitality was not compromised.

The Court further di sagre ed with MIE’s other contentions.
First,  the Court rejected the notion that the City’s annexation of
the Property and placement of rest rictio  ns on it via restrictive
covenants was akin to illegal contract zoning. The Cour t
distinguished the present case from Mayor & Council of Rockville v.
Rylyns Enterprises, Inc. , 372 Md. 514, 814 A.2d 469 (2002), where
the City of Rockville, which possessed zoning authority, engaged in
illegal contract zoning whe n it entered into an annexation
agreement that also re-zoned the land. Because the City of Bowie
lacks zoning authority, it could not be said to engage in contract
zonin g. Second, there was no clear error in the Circuit Court’s
judgment thatthe City had not waived enforcement of the Covenants.
Finally, the non-joinder of the Dance Studio was not fatal to the
City's sui t. The ow ner of the Dance Studio testified at trial,
demonstrating  clearly that she adequately was aware of the lawsuit
which may affect her interests should she want to become a party to
the suit.

City of Bowie, Maryland v. MIE, Inc., et al.,, N 0. 57, Sep tember
Term 2006, filed 4 May 2007. Opinion by Harrell, J.

*kk
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TAXATION — APPEAL

Facts : Petitioner, Lee fen Quillens, owned eight contiguous
pieces of property in Baltimore City upon which he failed to pay
real property taxes. At subsequent tax sales, Baltimore City was
required to “buy in and hold” two of the properties pursuant to
Section  14-824 (a) of the Tax-Property Article, Maryland Code
(1986, 2001 Repl. Vol.), and Kathleen Parker purchased four of the

properties  pursuantto Section 14-817 of the Tax-Property Article,

Maryland Code (1986, 2001 Repl. Vol.). Tax cer tifica tes were
issued to both the City and Parker, reflecting that the properties

were sold for the total amount of taxes due on the proper ty ,

including those secured by prior, void tax certificates.

Both the City and Parker filed complaints in the Circuit Court

for Baltimore City to foreclose Q uill  ens’ right of redemption.
Quillens  filed answers to the ¢ omplaints, alleging that the tax
sal es were invalid because the tax certificates issued thereo n

purpor ted to sell the properties for taxes secured by previously
issued void tax certificates. On August 30, 2005, the Circuit

Court entered orders finding that the tax certificates issued to

Parker, and consequently the tax sales thereon, were valid, an d
setting  the redemption amount for the City properties. From these

orders, Quillens noted an appeal. Subsequently, the Circuit Court

entered an order in the City cases foreclosing Quillens’ right of

redemption, from which he filed an amended notice of appeal. The

Court of Special Appeals dismissed the appeal in the Parker case

and affirmed the Circuit Court’s foreclosure of Quillens’ right of
redemption in the City cases.

Held : Affirmed. The Court of Appeals affirmed and held that
Quillens’ appeal in the Parker case was premature and that he was
required to tender payment of the deficient taxes to challenge the
tax sales. In reaching itsconclusionthat Quillens’ appealinthe
Parker case was pre mature, the Court noted that the final
appealable orderinataxsale proceedingisthe decree foreclosing
the right of redemption. The Court also rejected Quillens’
argument that the notice of appeal divested the Circuit Court of

jurisdiction, remarking that a premature notice of appeal does not
obviate the jurisdiction of the trial court. The Court also held

that Quillens  wasrequired, pursuant the recent decision in Canaj,
Inc. v. Baker and Division Phase llI , 391 Md. 374, 893 A.2d 1067

(2006), to render payment of taxes in arrears as a condition

precedent to challenging a tax sale. Additionally, to provide

guidance tothe Circuit Courtwhen the Parker case is remanded, the
Court addressed Quillens’ argument that the tax sales were invalid
because the certificates contained amounts which were included on

previously issued invalid tax certificates, noting that they were
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not so invalidated because the lien for unpaid real property taxes
is not dependent upon a valid tax certificate.

Leefen Quillens, et. al. v. Richard W. Moore, Jr., No. 114,
September Term, 2006, filed May 10, 2007.

*kk

WORKERS’ COMPENSATION - INSURER - COVERED CLAIM - IMMUNITY

Facts : OnOctober 19, 2000, Peter L. Yanni, employed with  MTI
Technology Corporation (“MTI") as a Custo mer S ervice Engineer,
sustained  an injury whe n a piece of equipment on which he was
working beg an to fall, causing him to twist and wrench his back,
for which he subsequently filed a claim for workers’ compensation.

MTI was insured for such claims by Legion Insurance Company
(“Legion”), which was declared insolvent in July of 2003. PCIGC
subsequently assumed responsibility for Yanni’s claim.

After conducting a hearing on Yanni's claim, th e Workers’
Compensation Commission awarded Yanni $211.00 in weekly wages, to
be paid for 75 weeks, for permanent partial disability, commencing
when his tempo rary t otal disability terminated, $3,165.00 in
attorneys’ fees and $528.00 for medical bills.

Whenthe PCIGC failed to timely pay the award, Yanni filed
issues with the Workers’ Compensation Commission, requesting that
penalties be assessed against the PCIGC pursuant to Section 9-728
of the Labor and Employment Article, Maryland Code (1991). The
Commission ordered PCIGC to pay Yanni penalties in the amount of
35% of his workers’ compens ati on award, but did not award
additional penalt ies for the delayed payment of attorneys’ fees.
Yanni's counsel subsequently wrote the Commission inquiring int o
whether they had inadvertently neglected to assess that penalty in
its  Order; the Commission responded by issuing a new Order,
“r escinding and annulling” its earlier order and denying Yann IS
request forany penalties. Yannifiled a second set of issues with
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the Commission, again requesting penalties against and attorney’s
fees. Asecondhearing was held before the Commission, after which
the Commission ordered the PCIGC to pay Yanni penalties in the
amount of 35% of the original award, plus $500.00 in additional
attorneys’ fees.

The PCIGC petitioned the Circuit Court for Montgomery County
for judicial rev iew of the penalties and subsequently filed a
motion for summary judgment, to which Yanni responded by filing a
cross-motion for summary judgment. The Circuit Court granted
summary judgmentto Yanni. The PCIGC noted a timely appeal to the
Court of Special Appeals. Prior to any proceedings in the
intermediate appellate court, the Court of Appeals issued a writ of
certiorari on its own initiative.

Held : Reversed. The Court of Appeals reversed summary
judgment for Yanni and held that the penalties should not have been
assessed against the PCIGC because it was not an “insurer” for
purposes of Section 9-728 of the Labor and Employment Article, and
because the late-payment penalties were not part of Yanni's
“covered claims,” as the ter m is defined in Section 9-301 (d) of
the Insurance  Article. The Court also concluded that, even if the
PCIGC were an “insurer,” and the penalties were part of the
“covered claim,” itwas immune from the assessment of late-payment
penalties under the provis ions of Section 9-314 (a) of the
Insurance  Article and Section 5-412 of the Courts and Judicial
Proceedings Atrticle.

Property and Casualty Insurance Guaranty Corporation v. Yanni , No.
112, Sept. Term, 2006. Opinion by Battaglia, J., filed March 15,
2007.
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ZONING AND PL ANNING - CONSTRUCTION, OPERATION AND EFFECT - IN

GENERAL: TIME OF TAKING EFFECT; RETROACTIVE OPERATION - IN LAND

USE AND ZONING CASES, THE LAW SHALL BE APPLIED AS IT IS IN EFFECT

AT THE TIME OF ARGUMENT.

-23-



ZONING AND PLANNING - CONSTRUCTION, OPERATION AND EFFECT -1 N
GENERAE TIMEOFTAKING EFFECT;RETROACTIVE OPERATION - SUBSEQUENT
CHANGHN ZONING LAW REGARDING THE DEFINITION _OF ANIMAL SANCTUARY,
WHICHCHANGE OCCURRED DURING THE PENDENCY OF WILDLIFE SANCTUARY
OPERATOR’S APPEAL OF COUNTY BOARD OF APPEALS’ DENIAL OF EXCEPTION
TOZONING CODE TO OPERATE PRIMATE OR OTHER WILDLIFE SANCTUARY ASAN
EXHIBITOR, APPLIED RETROSPECTIVELY, AND THUS, ON REMAND, THE BOARD
WAS REQUIRED TO APPLY THE NEW LAW.

Facts: Colleen Layton and Scott Robbins, d/ b/a Fr isky’s
Wildlife  andPrimate Sanctuary, Inc. (“Frisky’s”), the petitioners,
were cited in December of 1999 for operating a charitable and
philanthropic institution in violation of a local Howard County
zoning ordinance. Compliance with the zoning regulations required

a special exception, which Frisky’s did not have at that time.

On April 28, 2000, Frisky’s filed a petition “for a Special
Exception for a Charitable and Philanthropic Institution . . . for
an existing wildlife rehabilitation center and primate sanctuary”
with the Howard Cou nty De partment of Planning and Zoning (the

“Depa rtment”). On August 9, 2000, the Department issued a
recommendation to the Howard County Board of Appeals (the “Board”)
suggesting  that the special exception be ap pro ved, subject to a

number of conditions. The matter then went before the Board.
Hearings were held over the course of the next three years in which
both sides provided withesses and testimony.

OnMay 18, 2004, the Board issued its written decision, which
granted Frisky’s a special exception to operate as a charitable and

philanthropic institution, including permittingthe operationofan
animal rehabilitation center on the property. The Board, however,
denied Frisky’s an exception to operate a primate or other wildlife
sanctuary.

On June 17, 2004, Frisky's filed a petition fo r judi cial
review in the Circuit Court for Howard County. On June 25, 2004,
Richard Wyckoffand  Julianne Tuttle, neighbors of Frisky’s and the
respondents, filed a separate petition for judicial review on June
25, 2004. Both petitions were consolidated by order of the court.

OnSeptember 27, 2004, prior to any hearing before the Circuit
Court, Howard County amended pertinent provisions of the Howard
County Code. The Code provided a new definition for “Animal
Sanctuary.” § 17.300(g) of the Howard County Code. A provision
dealing withthe prohibition againstkeeping wild or exotic animals
was also changed; providing an exemption for animal sanctuaries. 8
17.307(d)(5) of the Howard County Code. Therefore, under the new
law Frisky’s could arguabl y meet the definition of an “Animal
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Sanctuary” andthus be exemptfrom the prohibition against keeping
wild or exotic animals.

Frisky’s argued this change in law before the Circuit Court.
OnJuly 13, 2005, the Circuit Court issued its decision, affirming
the Board's decision. The Circuit Court declin ed to
retrospectively apply the changesin law. Frisky’s appealed to the
Court of Special Appeals.

The intermediate appellate court, on October 2, 2006, issued
a decision, Layton v. Howard County Board of Appeals , 171 Md.  App.
137, 908 A.2d 724 (2006), in which it affirmed the decision of the
Circuit Court for Howard County.

Held: Reversed. The Court of Appeals reaffirmed Yor kdale
Corporation  v. Powell , 237 Md. 121, 205 A.2d 269 (1964), holding
that achangein statutory law that takes place during the ongoing

litigation of a land use or zoning issue shall be retrospectively
applied by appellate courts whether it operates to deny, i.e., moot
an application (provided that it does not affect the vested rights

of a party), or applies in an opposite context. The case was
remanded to the Board to apply the law then in effect.

Colleen Layton, et al. v. Howard County Board of Appeals, et al. ,
No. 116 September Te rm, 2006, filed May 9, 2007. Opinion by
Cathell, J.

*kk
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COURT OF SPECIAL APPEALS

CRIMINAL LAW - CLAIM OF RIGHT DEFENSE - THE FISHERMAN'S CASE, 2 E.
EAST. PLEAS OF THE CROWN 661-62 (1806); 1 W. HAWKINS, PLEAS OF THE
CROWNQ9S8 (4TH ED. 1762); JUPITER v. STATE , 328 MD. 635 (1992 );
TRIAL COURT PROPERLY DENIEDAPPELLANT'SREQUEST, RELYING ON JUPITER
v. STATE, FOR A JURY INSTRUCTION REGARDING THE CLAIM OF RIGHT
DEFENSE, WHERE APPELLANT CONTENDED HAT, IN BRANDISHING A TREE
BRANCH, WHILE EXACTING MONEY FROM THE VICTIM AL LEGEDLY TO REPAY
MONEYPAID BY APPELLANT TO THE VICTIM FOR ILLICIT DRUGS NEVER
DELIVERED, HEWAS, INEFFECT, ACTING TO RECOVER MONEY THAT BELONGED
TOHIM; THE CLAIM OF RIGHT DEFENSE IS NOT APPLICAB LE TO ROBBERY
WHENHE TRANSACTION THAT THE ROBBERY AFFECTS WOULD BE ILLEGAL EVEN
IF IT WERE CONSENSUAL .

Facts:  While walking his dog, complainant was acc ost ed by
appellant  andhiscousin. According to appellant, complainant owed
him $150 for a drug purchase gone awry. Appellant, armed with a
tree branch or a baseball bat, demanded immediate rep ayment from

the complainant, who gave appellant $100 and promised the balance

once he reached his home. After accompanying complainant to his

home, complainant gave appellant an additional $50. At trial,

appellant’s counsel requested a pr oposed jury instruction that
appellant la cked i ntent to steal from the complainant because he

was recovering his own money, i.e. ,claimofright defense.  During
deliberations, the jury asked the court “Does it matter whether the

victim  felt threatened for there to be a threat of force?” The

court did notanswer the question, butinstead, instructed the jury

to rely on the previously given instructions.

Held: Affirmed. There was sufficient evidence to sustain a

conviction for robbery because appellan t thre atened force if
complainant did no tpro duce money. The jury was free to believe

any part or all parts of either of the witnesses to arrive at this
inference. Bayne v. State , 98 Md. App. 149, 155 (1993).

The court held that the trial court proper ly denied the
req uested claim of right instruction because the claim of right
defense does not apply to situations where the underlying
transaction is illegal. Jupi ter v. State , 328 Md. 635 (1992).
Since, according to appellant, he was attempting to recover money
lost inanillicitdrug transaction, the claim of rightdefense was

not available to him.

Appellant’s final contention was that the robbery instruction
propounded to the jury, which stated “it is essential only thatthe
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victim have possession, without regard to whethe r he has

title ...,”was acorrect statement of the law and comported with
Maryland Rule 4-325(c) and the Maryland Pattern Jury Instructions.
Quinnel Martin v. State of Maryland, No. 2146, September Term,

2005, decided May 3, 2007. Opinion by Davis, J.

*kk

CRIMINAL LAW - CONFESSIONS - IMMEDIATE S TATUTORY APPEAL OF PRE-
TRIAL SUPPRESSION RULING BY STATE-ADEQUACY OF MIRANDAADVISEMENTS
— VOLUNTARINESS OF CONFESSIONS

Facts : OnMay 1, 2006, appellee Cindi Renee Katherine Rush was
arrested on a warra nt for first-degree murder, first-degree

assault, and related charges and brought to the Prince George’s
County Homicide Division for questionin g. Rush received Miranda
advisements and agreed to be g uestio ned without counsel. She

subsequently made oral and written statements to the police
implicating herself in the crime.

On May 30, 2006, in the Circuit Court for Prince George’s
County, a grand jury indicted Rush for first-degree murder, armed
robbery, and related charges. Thereafter, counsel for Rush moved
to suppress her statement to the police. The suppression court

granted the motion, ruling that the st atement was obtained in
violation of the dictates of Miranda v. Arizona , but rejecting
Rush’s alternative argument that her statem ent w as involuntary
under constitutional and common law principles.

The State tookanimmediate appeal of the pretrial suppression
ruling, under section 12-302(c) of the Courts and Jud icia |
Proceedings Article, challenging the decision on Miranda grounds.
Rush sought tos upportthe Miranda ground ruling and to have the
suppression decision upheld on the alternative, but rejected,

involuntariness ground.
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Held : Affirmed in part and vacated in par t. T he Court held
that, under controlling Supreme Court case law, Rush’s inculpatory
statements were not obtained in violation of Mirandav. Arizona and
thus the circuit court’s ruling to this effect was vacated.

The Court also held that the scope of appellate revie wona
State’s appeal of a pretrial suppression ruling under section 12-
302(c) of the Courts and Judicial Proceedings Article encompasses
alternative grounds for suppres sion that were raised and fully
developed before the circuit court, but rejected. Thus, the Court
had jurisdiction to consider Rush'’s alternative argument, rejected
below, that her statement was involuntary.

The Court concluded that the inter rogati ng officer made
improper implied promises to Rush th at she would benefit from
giving a statement by elimination or reduction of the first-degree
murder charge against her and that the officer could help her to do
so. With the exception of cer tain  statements made by Rush after
the Miranda advisements butbeforetheimproperimplied promises of
benefits, the defendant’s inculpatory statements were the product
of the promises and were involuntarily given under constitutional
and common law principles.

State v. Rush , No. 2007, Sept. Term, 2 006, filed April 27, 2007.
Opinion by Eyler, Deborah S., J.

*k*k

CRIMINAL LAW - SEARCH AND SEIZURE - WARRANT REQ UIREMENT -
AUTOMOBILE EXCEPTION - PROBABLE CAUSE.

Facts : A Maryland State Trooper was operating radar on U.S.
13 in Worcester County when he observed a vehicle traveling 62
miles per hour in a 55 mile per hour zone. The Trooper initiated
a traffic stop and approached the vehicle. While speaking with
appel lant , the Trooper smelled “an odor of burnt marijuana
emanating from the vehicle.”

-28-



A search of the passenger compartment of the veh icle w as

conducted. No evidence of a crime was discovered during the
search.  Appellant’s car key was used to open the trunk of the
vehicle. Inside, six and one-half pounds of marijuana were

discovered in a black suitcase.

Held : Affirmed. The odor of marijuana emanating from the
passenger compartment of a vehicle provides probable cause for an
officer to search the trunk ofthe vehicle, without more, under the
automobile exception to the Fourth Amendment.

Wilson v.State , No.2185, September Term, 2005, filed May 2, 2007.
Opinion by Kenney, J.

*k%k

EVIDENCE- MOTION TO SUPPRESS - MARYLAND RULE 8-131(A); REYNOLDSVv.
STATE 327 MD. 494 (1992), JOHNSON v. STATE, 138 MD. APP. 539, 560
(2001); FAILURE TO ARGUE SPECIFIC THEORY IN SUPPORT OF AMOTION TO
SUPPRESEVIDENCE CONSTITUTES WAIVER OF THATARGUMENT ON APPEAL,;
FOURTH AMENDMENT OF THE CONSTITUTION OF THE UNITED STATES; NATHAN
v. STATE 370 MD. 648, 675 (2002); ORNELAS v. UNITED STATES , 417
U.S. 690, 696 (1996); DESCRIPTION RELAYED BY MEMBER OF POLICE
TEAM,WHO CONDUCTED ACONTROLLED DRUG BUY, TO ARRESTING OFFICER WAS
SUFFICIENT TO ESTABLISH PROBABLE CAUSE FORARREST, CONSIDERING THE
TEMPORAIAND GEOGRAPHIC PROXIMITY BETWEEN THE COITRAQLED BUY AND
THE ARREST:; GREEN v. STATE , 127 MD. APP. 758, 7 71 (1999); TRIAL
COURT DID NOT ERR IN PROMULGATING JURY CHARGE NOT INCLUDED IN THE
MARYLANDPATTERN JURY INSTRUCTIONS:; IN CASE WHERE APPELLA NTS
COUNSEARGUED TO THEJURY THAT IT SHOULD FIND APPELLANT NOT GUILTY
BECAUSE THE STATE FAILED TO EMPLOY SURVEILLANCE, AUDIO OR
SCIENTIFIC EQUIPMENT TO CORRMBORATE THE TESTIMONY OF THE
INVESTIGATING OFFICERS, THE TRIALJUDGE DID NOT ERRIN INSTRUCTING
THEJURY “THAT THEREISNO LEGAL REQUIREMENT THAT THE STATE UTILIZE
ANY SPECIFIC INVESTIGATIVE TECHNIQUE OR SCIENTIFIC TES T TO PROVE
ITS CASE. "
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Facts: A Baltimore City Police Officer working undercover in
a planned “buy-bust” narcotics sting operation entered the 2100
block of East North Avenue in Baltimore City. The officer
approached aman and stated that he wanted “two red lines,” which
referred to street level heroin. The man then directed the
detective to appe llan t who allegedly produced two gel capsules
containing  awhite powder substance from the front waistband of his
pants. The detective gave a marked twenty-dollar bill to a third
male, who was never found. A short time later, the detective
alerted awaiting arrestteam of the description and whereabouts of
appellant  and his cohorts. The team arrested the man wh omt he
detective initially spoke and appellant. A gelatin capsule
cont aining  heroin was recovered from appellant’'s back pocket.
Appellant  sought to suppress the gelatin capsule on the basis that
the arrestteam lacked sufficient probable cause to make an arrest.
Specifically, he complainedthatundercover officer failed torelay
an adequate description to the arrest team who actually made the
arrest.  Thetrial court which heard this motion to suppress denied
appellant’s motion and stated that the detective properly
identified appellant and, thus, the requisite probable cause
existed. Appellant was subsequently convicted of a litany of drug
charges, inconnection to the aforementioned incident. He appealed
this  conviction, averring that there w as in sufficient probable
cause to effectuate his arres t and that the trial court erred by
issuing an instruction on the State’s failure to use certain
investigative and scientific techniques.

Held:  Affirmed. During trial, appellant failed to raise

specific argument that arresting officers lacked probab | e cause
because they were given insufficient description by officer who

made drug purchase; instead, appellant’s trial argument focused on
there was no evidence that appellant was in any way ¢ onnec ted to
his codefendant. Pursuantto Maryland Rule 8-131(a), appellantwas

precluded from raising this issue in this appeal.

Appellant took issue with the court’s instruction that there

was no legal requirement tha t th e State introduce specific
investigative technique or scientific evidence toproveappellant’s

guilt  beyond a reasonable doubt. Although this issue was raised

for the first time on ap peal, the Court held that pursuant to
Maryland Rule 4-325, ajury instruction must be a correct statement

of the law, be applicable under the facts of the case and not have
been fairly covered in the instructions given. Stevensonv. State ,
163 Md. App. 691 (2005). Consistent with U.S.v. Saldarriaga , 204
F.3d 50 (2000), appellant's content ion that the instruction

I mgicitly undermined the State’s burden to prove appellant’s

guilt, the instruction was a correct statement of the law and was

necessary, in light of defense counsel's clos ing  argument
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“regarding [the officer's] failure to employ audio or video
surveillance equipment and the lack of any other investigative or
scientific evidence produced by the State.” Accordingly, the trial
court did not err by giving the above referenced jury instruction.

Willie  Evansv. State of Maryland, No. 2446, September Term, 2005,
decided May 3, 2007. Opinion by Davis, J.

*k%

FAMILY LAW - MONETARY AWARD - MARITAL HOME - TENANTS BY THE

ENTIRETY - FAMILY LAW SECTIONS 8-201(e)(3) and 8-205(b)

Fact s: Shortly after the parties’ marriage, the wife
contributed $30,000 in nonmarital funds for the acquisition of the
parties’  marital home, which was titled as tenants by the entirety.
During much of the ten-year marriage, the wife was the economically
dominant spouse. After their son was born, however, her earnings
decreased. Whenthe parties filed for divorce, the wife held title
to a larger portion of the marital assets.

At trial, the parties ex pres sed their willingness to
distribute marital property by title. The wife, however, also
sought reimbursement of her $30,000 contribution, used towards the
purchase of the marital home. During trial, she traced the source
of those funds to a nonmarital 401(k). Aside from Family Law § 8-
205(b)(9), the wife did not rely on any other statutory factor to
support  her request fo r “ reimbursement” of her $30,000. The

circuit court agreed that the wife was entitled to a “credit” for

her $30,000 cont ribu tion. However, it distributed the remaining
marital  property by title. Based ontitle, the wife was to receive
approximately 56% of the marital assets, while the husband was to
receive about 44% (exc lusive of the award to the wife of $30,000
and the equal division of the net proceeds of sale of the marital

home).

Held: Affirmed in part, vacated in part, and remanded for
further proc eedi ngs. The Court vacated the monetary award of
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$30,000. Inits view, the record did not reflect that the circuit

court considered all of the statutory facto rsin  Family Law 8§ 8-
205(b).  Moreover, a party who contributes nonmarital funds to the

acquisition of real property titled as tenants by the entirety is

not automatically entitled to a refund of nonmarital funds used to

acquire the property. Inste ad, a monetary award must be made in
accordance with Title 8 of the Family Law Article, and must comport
with the underlying legislative purpose of adjusting inequities in

regard to the way that marital property is titled.

Dennis Gordon v. Patricia Gordon, No. 976, Septem ber Te rm, 2006.
Opinion filed May 18, 2007, by Hollander, J.

*kk

REAL PROPERTY - PROPERTY — LEASES - TENANT HOLDING OVER.

Facts : Afterthe deaths of Henry and Evelyn Meyn, owners and
operators  of the Ev-Mar Mobile Home Village, the repres enta tives
for the estates of Henry and Evelyn Meyn, appellees, pursuantto a
settlement agreement in a separate case, sought and obtained a
judgment of restitution of possession for the mobile home park. In
January, 2003, appellees filed an application to change the zoning
classification on the property. The county authorities denied the

application after residents of the park protested.

In April, 2004, appellees entered into a contract to sell the
property and to deliver it to the purchaser vacant and unoccupied.
That same month, the residents formedthe Ev-Mar Village Residents’
Association, Inc. Appellees sent notices to the residents on six
different occasions informing them that if the tenants did not
vacate by June 1, 2005, appellees would proceed against them as
holdover tenants.

On June 6, 2005, appellees initiated tenant holding over
proceedings against those residents who had not vacated the mobile
home park. The Circuit Court for Howard County granted the
appellees  motionforsummary judgmentofrestitution of possession.
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In its accompanying opinion, the court explained that the rental
agreements had terminated, appellants had received proper notice,
and appellees’ actions did not constitute a retaliatory eviction.

On appeal, appellants contended that the court erred in
interpreting 8§ 8A-202(c)(3) of the Act as permitting a change in
use without a change in zoning, and failed to consider Howard
County Code §16.516, which provides protection over and above that
provided in the Act.

Held : Affirmed. The Court of Special Appeals held a change
in “use” within the meaning of Section 8A-202(c)(3) of the Act is
not synonymous with change in zoning. Subsection (c)(3) provides
that - “If the use of land is changed, all residents shall be
entitled to a 1-year prior written noti ce o f termination
notwithstanding the provisions of a longer term in a rental
agreement.” Inthe Court’s view, ‘the clear intent was to provide
mobile home park residents with pr otection from being forced to
move on a frequent basis, without cause, but only as long as the
property was used as a park.’

Subsection (b)(2) provides that a court shall enter judgment

for resti tution of possession if (1) the park owner had been i n
possession of the leased property, (2) the ren tal agreement had
ended, (3) the resident had been g iven due notice to vacate the

premises , and (4) the resident had refused to vacate. Here, the
Court found that appellees had met all four requirements.

With respect to the contention that the Circuit Court failed
to consider the Howard County code, the Court of Special Appeals
did not decide whether and, if so, under what circumstances, the
retaliatory eviction provisions may apply to a tenant holding over
proceeding. The Court limited its decision to the specific
contention  of the appellants. They found that at the end of the
notice term, the owner had the right to initiate tenant holding
over proceedings, and the retaliatory eviction provisions did not
apply to these specific circumstances.

Loy Dove, et al. v. Walter Childs, et al. , No. 233, September _Term
2006, filed April 4, 2007. Opinion by Eyler, James R., J.

*k%k
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TAXATION - TAX LAW — MOTOR FUEL TAX ASSESSMENT

Facts : Clise Coal Co., Inc. [appellee]owns a coal miningand
trucking  business that operates in Maryland, West Virginia, and
Pennsylvania. It holds a ‘special fuel user license’ which allows
it to purchase fuel in bulk without paying a tax directly to the
seller. Each month, appellee must calculate the fuel used and pay

a tax to the Comptroller of the Treasury for the State of Maryland
[appellant]. Appellant may audit this account at any time. This
action arises from such an audit.

The appellee uses two types of diesel fuel —a' clear fuel
for on-road vehicles, which is subject to the tax in question, and
a ‘dyed fuel for off-road vehicles, which is n ot su bject to the

tax.  Appellee stored by types of fuel at its facilities. In
Febru ary 2003, two of appellee’s vehicles were stopped by an
inspection officer who withdrew fuel and found t hat th e vehicles
were using dyed fuel in on-road vehicles. The officer issued
citations for each truck, and appellee paid two $1,000 fines.
As a result of these fines, appellant conducted an audit for
the time p erio d of March 1999 to March 2003 with the following
results reported —

1) Th e fleet miles per gallon reported by
[appellee] was higher than that determined by
[appellant];

2) [Appellee] reported receipts, inventories and

usage fro mfuel stored in out-of-state tanks
on its Maryland return;

3) [Appellee] reporte d fuel usage by odometer
miles rather than the actual fueling amounts;

4) [Appellee] maintain ed inadequate receipts of
fuel purchased;

5) [Appellee]  maintainedinadequate documentation
to backup [sic] its summary sheet of off-road
usage;

6) Additional diesel powered vehicles were fueled
fro m [appellee’s] bulk storage tanks, which
fuel was notreported on [appellee’s] Maryland
returns;

7) [A ppellee’s] inventory records inaccurately
calculated inv ent ory levels by erroneously
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using readings for tanks [ sic] sizes which

were not the actual tanks main t ained by
[appellee].
T.G. 8§ 13-406, entitled “Mot or f uel tax assessment when
records not kept,” states that “[i]f a person fails to keep t he
records required under 8 9-309 . .. the Comptroller may: (1)

compute the motor fuel tax due by using the best information in the

possession of the Comptroller, and (2) assess the tax due.” Such

an assessment is prima facie correct. T.G. § 13-411. By the

directive of thisstatute,the appellant calculated the amount due.

Afte r an administrative review required a revised assessm ent
following the initial assessment, appellant came to the amount of

$15,401.90 plusinterestand penalty. Appellee appealed to the Tax

Court which affirmed the a ssessm ent and interest, but waived the
penalty. The Circuit Court for Allegany County reversed the Tax
Court's  decision with respect to the non-IFTA portio n of the

assessment on the ground that it was not supported by substantial
evidence and affirmed the remainder of the decision. The circuit
court’'s decision resulted in an assessment in the amount of
$5,491.90.

Held : Reversed in part; affrmed in part, to the extent
consistent  with the Tax Courtfindings. T.G. § 13-411. S.G.§810-
222(h ) (v) embodies the substantial evidence standard of review.
Spencer v. Md. State Bd. of Pharmacy , 380 Md. 515 , 52 9 (2004).
“That provision grants a court autho rity to overrule an agency’s
factual finding only whenthe finding is ‘unsupported by competent,
material,  and substantial evidence in light of the entire record as
submitted.” Id. at 529 ( quoting S.G. 8§ 10-222(h)(v)).
Appellant’s tax assessment is prima facie correct, and the agency
had no duty to produce ev idence to support its findings. The
burden is on the appellee t o s how error. The credibility of
witnesses and the weight o f the evid ence are for the Tax Court.
Here, there was substantial evidence in the record to support the
appellant’'s assessment.

T.G. 8 13-406 provides that if a taxpayer “fails to keep
adequate recordsrequiredundersection9-309,”the Comptroller may
compute the tax by using the best information available. Section
13-406 includes ataxpayer'sfailure to keepinadequate records and
is not limited to situations in which a taxpayer keeps no records.
Because appellee failed to keep adequate records as required by §
9-309, appellantwas authorized to “compute the motor fuel tax due
by wusing the best information in the possession of th e
Comptroller.” T.G. § 13-406.
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Comptroller of the Treasury v. Clise Coal Co., Inc. ,  No.__654,
September Term, 2006, filed April  5,2007. Opinion by Eyler, James
R., J.

*k%k

TORTS - MEDICAL MALPRACTICE - HEALTH CARE MALPRACTICE C LAIMS
STATUTE - CERTIFICATE OF QUALIFIED EXPERT - COURTS & JUDIC IAL
PROCEEDINGSARTICLE § 3-2A-02(d) - C.J. 8§ 3-2A-04; “et al.” -

MARYLAND RULE 1-301(a)

Facts : Carolyn Barber underwent a repeat coronary byp ass on
November 24, 2000, and died on the same date. An autopsy revealed
that Ms. Barber’s pulmonary artery had been punctured. On November
19, 2003 , J ason Allen Barber, as Personal Representative of the
Estate of Carolyn Barber, and Jason and Andrew Barber, as surviving
sons of Carolyn Barber, appellants, filed a Statement of Claim with
the Health Clai ms Arbitration Office (“HCAQO”) against six
physicians  and six entities, identified by name and add ress, and
collectively referred to as “Health Care Providers,” all appellees
here. In addition, all twelve were again mentioned in the text of
the Statement of Claim,wheretheywere referredto as“Health Care
Providers.”

In the Certificate of Qualified Expert, filed a f ew months
later,  appellants named only one entity in the caption, followed by
“et al.”and “Health Care Providers.” The expert’s report stated,
in part: “Furthermore, it is my opinion that such Health Care
Providers' actions or omissions did proximately cause injury to
Carolyn Barber, and was a substantial factor in causing her death.”

The parties wa ived a rbitration and suit was filed in the
Circuit Court for Baltimore County. Following this Court’'s
decision in D’Angelo v. St. Agnes Healthcare, Inc. , 157 Md. App.
631, cert. denied , 384 Md. 158 (2004), appellees moved to dismiss
the suit, arguing that the Certificate did not comply with the
requirements of C.J. § 3-2A-04, because appellants failed to name
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each appellee in the caption a  nd the text of the Certificate of
Qualified  Expert. The circuit court agreed and dismissed the case.

Held : Reversed. The Courtnoted thatthe appeal concerned the
sufficiency of a timely filed Certificate. It concluded that the
use of the phra se “Health Care Providers” in the Certificate

satisfied any requirement of specificity, because it clearly was a
reference to acorresponding and discrete group named, listed, and
identified in the Statement of Claim as the “Health Care

Providers.” In addition, the Court said:

It is also salient that the caption of the
Certificate usedthe abbreviation“etal.” after the name
of the one defendant listed in the caption. In legal
circle s, “etal.” is a well known abbreviation for the

Latin words “et alii” or “et alia,” meaning “and othe r
persons.” Black’'s Law Dictionary 373 (8th ed. 2004).

The use of that term clearly signaled tha t th e
Certificate was not limited to the one entity name din

the caption, and referred back to the others previously
named in the Statement of Claim.

Further, the Court considered C.J. 8 3-2A-02(d) as relevant.
It provides that, unless otherwise indicated, “the Maryland Rules
shall applytoall practice and procedure issues arising under this
subtitle.” (Emphasis added.) Maryland Rule 1-301(a) governs the

“form of court papers” and provid es: “A n original pleading shall
contain  the names and addresses ... of all parties to the

action.... In other pleadings and papers, it is sufficient to
state the name of the first party on each side with an appropriate

indication of other parties " (Emphasis added.) The Court
reasone d:. “It i s hard to conceive of a valid reason why, in
principle, we should impose a more stringent standard for the form

of a certificate than for pleadings filed in court.”
The Court concluded:

Each defendantwasidentified in both the Claim Form
and the Stat ement of Claim, which were the initial
filings in the HCAO. Moreover, for convenience, they
were then collectively identified in bot h do cuments as
“Health  Care Providers.” The Certifica te, filed a few
months later with the HCAO, in the very same case, used
the defined term of Health Care Providers and the common
le gal shorthand of “et al.” to refer to all the
defendants previously identified.
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Jason Allen Barber, etal. v. Catholic Health Initiatives, Inc., et
al. , No. 2819, September Term, 2004. Opinion fil ed on April 30,
2007 by Hollander, J.
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Maryland dated May 2,
2007, the following attorney has been disbarred by consent,

effective immediately, from the further pract
State:

JAMES L. COFFIN

*

ice of law in this

By an Order of the Court of Appeals of Maryland dated May 2,
2007, the following attorney has been placed on inactive status by
consent, effectiveimmediately, from the further practice of law

this State:

MELVIN THOMAS MYERS

By an Opinion a nd Or der of the Court of Appeals of Maryland

dated May 8, 2007, the following attorney h
suspended from the further practice of law in this State:

RANDALL E. GOFF
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